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JACKSON,  APRIL  TERM,  1890. 


Lancaster  Mills  v.  Merchants'  Cotton-press  Com- 
pany AND  Others. 

(Jackson.    June  7,  1890.) 

1.  Common  Carrier.     Effect  of  the  exemption  from  loss  by  fire. 

Common  carrier,  protected  by  a  valid  stipulation  in  his  bill  of  lading 
against  liability  for  loss  of  goods  by  fire,  is  not  responsible  for  any 
loss  resulting  from  that  cause,  unless  his  negligence  was  the  proximate 
cause  of  the  fire.     (/Vj/,  //.  j/,  j^.) 

Case  cited  and  approved  :    Railway  Co.  v.  Manchester  Mills,  88  Tenn., 

653. 

2.  Same.     Same,     Pleadings  in  suit  for  such  loss. 

Hence  a  bill  states  no  cause  of  action  which  merely  avers  loss  by  fire  of 
goods  intrusted  to  carrier  for  shipment  under  bill  of  lading  contain- 
ing a  valid  clause  exempting  him  from  liability  for  loss  by  fire.  Com- 
plainant must,  in  such  case,  aver  the  additional  fact,  which  he  must 
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establish  by  proof,  that  the  carrier's  negligence  was  the  proximate 
cause  of  the  fire  causing  the  loss.     {Pasf,  pp,  j/,  j^. ) 

3.  Same.     Same,     No  relief  granted  upon  stuh  bill  taken  for  confessed. 

Upon  such  defective  bill  no  relief  can  be  awarded,  even  where  there  is 
prayer  for  general  relief  and  the  carrier  suffers  decree  pro  confesso, 
{Post, p.  s^') 

Cases  cited  and  approved  :  McGavock  v.  Elliott,  3  Yer.,  374;  Ross  v. 
Ramsay,  3  Head,  16. 

4.  Same.     Constrttetion  of  clause  exe/nptif§g  fr»m  Utility  for  loss  by  fire. 

A  valid  stipulation  in  a  bill  of  lading  exempting  carrier  from  liability 
for  loss  of  cotton  by  fire  **  while  at  depots,  stations,  yards,  landings, 
warehouses,  or  in  transit,*'  exempts  him  from  liability  for  loss  thereof 
by  fire,  occurring  without  fault  of  himself  or  agent,  while  the  cotton 
is  in  warehouse  for  compression  by  his  agent — the  warehouseman. 

.     (Post,  p.  SI.) 

5.  Same.      Validity  of  the  fire  clause  exemption. 

Prima  facie  a  fire  clause  exemption  is  valid  and  supported  by  sufficient 
consideration  when  it  is  found  in  a  through  bill  of  lading  wherein 
through  freight  rates  are  granted  over  two  or  more  distinct  carrier 
lines.     (Post,  p.  ji.) 

Case  cited  and  approved  :    Railway  Co.  v.  Manchester  Mills,  88  Tenn., 

653. 

6.  Warehouseman.     Mecuure  of  responsibility.     General  rule. 

A  warehouseman,  being  a  mere  bailee  for  hire,  is  held,  with  reference 
to  goods  deposited  for  storage  and  performance  of  labor  upon  them, 
to  ordinary  care  and  diligence  only,  which  is  correctly  defined  as  **  the 
care  and  diligence  which  good  and  capable  warehousemen  are  ac- 
customed  to  show  under  similar  circumstances,  or  that  which  business 
men  experienced  and  faithful  in  the  particular  department  are  accus> 
tomed  to  exercise  when  in  the  discharge  of  their  duties."     (Post,  pp. 

33-35' ) 
Case  cited  and  approved :  Waller  v,  Parker,  5  Cold.,  477. 

7.  Same.     Liability  for  loss  by  fire. 

A  warehouseman  is  not,  in  the  absence  of  special  contract,  responsible 
for  goods  destroyed  by  fire  while  in  his  custody  for  storage  and  the 
performance  of  labor  upon  them  unless  his  negligence  was  the  proxi- 
mate cause  of  the  fire  that  caused  the  loss.  '  (Post,  pP*  3S^  36.) 
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8.  Same.     Same,     Defective  pleading. 

And  in  a  suit  to  charge  him  for  such  loss  the  plaintiff  must  aver  in  the 
pleadings,  and  the  burden  is  upon  him  to  prove,  that  the  warehouse- 
man's negligence  was  the  cause  of  the  fire  from  which  the  loss  resulted. 
{Post,  pp.  36, 37.) 

Cases  cited  and  approved:  Railway  Co.  v,  Manchester  Mills,  88  Tenn., 
653;  Runyan  v.  Caldwell,  7  Hum.,  134. 

9.  Same.     Fact  of  loss  by  fire  no  proof  of  negligence. 

The  mere  fact  that  goods,  in  custody  of  a  warehouseman  were  destroyed 
by  fire  affords,  of  itself,  no  presumption  of  his  negligence.     (Post^ 

Case  cited  and  approved :  Railway  Co.  v.  Manchester  Mills,  88  Tenn., 
653. 

10.  Same.     Causal  connection  betiveen  negligence  and  loss  essential. 

To  charge  even  a  negligent  warehouseman  with  value  of  goods  destroyed 
by  6re  while  in  his  custody,  it  must  appear  that  there  was  causal  con- 
nection between  his  negligence  and  the  fire.     {Post,  pp.  j^,  36.) 

11.  Fire  Insurance.     Obligations  of  carrier  and  warehousenian  with  refer-   . 
ence  to  insurance.     Case  stated, 

A  railway  carrier  contracted  with  a  warehouseman  to  receive  for  it  from 
customers,  and  compress,  all  cotton  designed  for  shipment  over  its 
line  from  a  named  depot.  It  was  stipulated  further  that  the  ware- 
houseman should  insure  the  cotton  in  solvent  companies  for  the  bene- 
fit of  the  carrier  while  it  remained  in  the  warehouse. 

The  course  of  business  pursued  under  this  contract  was  as  follows : 
The  carrier  gave  to  its  customers  permits  authorizing  the  warehouse- 
man to  receive  cotton  as  its  agent.  Upon  deposit  of  the  cotton  under 
these  permits  the  warehouseman  gave  to  each  customer  a  **dray 
ticket"  therefor.  Upon  the  face  of  some  of  these  tickets  it  was 
stated  that  the  cotton  was  **  fully  covered  by  the  policiei?  of  insur- 
ance" held  by  the  warehouseman,  and  in  others  that  it  was  **  covered 
by"  the  warehouseman  "with  insurance  for. the  owners  as  interest  < 
may  appear."  The  warehouseman  uniformly  made  verbal  represen- 
tations to  customers  that  their  cotton  was  "fully  insured  "  for  benefit 
of  carrier  and  owners.  Upon  presentation  of  this  **dray  ticket"  the 
customer  received  bill  of  lading  from  carrier  in  lieu  thereof.  Under 
that  bill  of  lading  the  carrier  was  exempted  from  liability  for  loss  of 
the  cotton  by  fire  while  it  was  in  the  warehouse  for  compression. 
Loss  of  the  cotton  by  fire  occurred,  without  negligence  of  carrier  or 
warehouseman,  while  it  remained  in  warehouse  for  compression.  The 
warehouseman  had  not  covered  it  with  insurance  as  stipulated  with 
carrier  or  as  represented  to  customers.     [Post,  pp.  -ajr,  26,) 
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Held:  Carrier  is  not  liable ;  and  that  warehouseman  is  liable,  but  not 
as  an  insurer  against  lose  by  fire.     {Post^  pp,  jg^  40,) 

12.  Same.     Same,     Contract  of  ivarehouseman^vith  customer ^hcnv  ascertained. 

And  that  the  contract  and  true  relations  between  the  warehouseman 
and  depositors  of  cotton  should  be  ascertained  from  a  view  of  the 
entire  series  of  transactions  considered  as  one  whole,  and  not  alone 
from  the  face  of  the  **dray  tickets."     (Post,  pp.  40-4J.) 

13.  Same.     Same.     Effect  of  surrender  of  dray  ticket  to  carrier. 

And  that  therefore  the  surrender  of  the  **dray  tickets"  to  the  carrier, 
and  acceptance  of  bills  of  lading  in  lieu  thereof,  did  not  end  the 
warehouseman's  obligations  to  depositors  with  reference  to  carrying 
insurance  for  their  benefit.     (Post ^  pp.  40-4J,) 

14.  Same.     Same.      Warekouseman^s' contract  construed. 

The  warehouseman's  contract  with  depositors  was  to  carry  insurance  in 
solvent  companies  to  cover  their  cotton,  not  to  stand  himself  as 
insurer  against  loss  by  fire;  and  therefore  his  liability  is  not  direct 
and  absolute,  as  that  of  an  insurer,  but  only  for  loss  or  damage  re- 
sulting to  depositors  from  his  failure  to  comply  with  his  contract  or 
representations  as  to  the  carrying  of  insurance  for  their  benefit. 

15.  Same.     Same.     Carrier's  power  as  to  insurance. 

A  carrier  has  such  insurable  interest  in  goods  intrusted  to  him  for  car- 
riage that  he  may  insure  nat  only  his  interest  or  his  liability ^  but  the 
whole  value  of  the  goods.  And  in  such  case  he  may  collect  the 
whole  value,  and,  re-imbursing  himself  for  his  special  loss,  he  will  hold 
the  surplus  in  trust  for  the  owners.     (Post^  p.  4^.) 

Cases  cited  and  approved  :  93  U.  S.,  541 ;  133  U.  S,,  409. 

16.  Same.     Same.     Insurance  for  carrier's  benefit  inures  to  owners ,  ivhen.    * 

Insurance  for  the  benefit  of  a  carrier  upon  the  goods  in  his  custody, 
n9t  limited  to  an  insurance  of  his  liability  or  his  interest^  is  an  insur- 
ance of  the  whole  value  of  the  goods,  and  one  in  which  the  owner 
has  an  interest.     (Post,  p.  4J.) 

Cases  cited  and  approved:  93  U.  S.,  527;  133  U.  S.,  409;  i  Ell.  &  Ell.. 
P.  B.,  652. 

17.  Same.     Stme.     Parol  ei'idence  not  admitted  to  limit  effect  of  contract. 

And  parol  evidence  is  not  admissible,  in  the  absence  of  ambiguity,  to 
show  that  such  insurance  was  intended  to  cover  less  than  the  whole 
value  of  the  goods.     [Post,  p.  46.) 
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Cases  cited  and  approved:  93  U.  S.,  527;  133  U.  S.,  418;  36  Md., 
398;  66  Md.,  339. 

18.  Same.     Sanu.      WturekouseniatC s  contract  to  insure  construed. 

The  warehouseman's  obligation  is*  to  take  out  insurance  upon  .the  en- 
lire  value,  and  not  upon  the  liability  or  interest  of  the  carrier  only, 
where  he  agrees  to  receive  and  compress  cotton  for  shipment  by  the 
carrier,  **  as  well  as  to  insure  the  same  while  in  his  keeping  for  the 
benefit  of  the"  carrier.     (Posty pp.  ig,  20,  ^7.) 

19.  Same.     Safne.     Carrier  not  liable  for  warehouseman's  default. 

But  the  carrier  is  not  liable  to  the  owner  for  the  warehouseman's  de- 
fault in  failing  to  procure  such  insurance  where  he  was  under  no  ob- 
ligation to  have  the  owner's  interest  insured.     {Post^  pp.  30-^2.) 

20.  Same.     Same.     Statements  of  warehouseman  not  binding  upon  carrier. 

And  the  warehouseman's  representations  to  depositors  that  such  insur- 
ance had  been  procured,  or  his  promise  to  them  that  it  should  be  taken 
out,  are  not  binding  upon  the  carrier.  He  is  not,  in  that  matter,  the 
carrier's  agent.     (/Vj/,  p,  34.) 

21.  Same.     Same.     Policy  construed. 

Warehousemen's  policy  of  insurance,  covering  **all  cotton  in  bales  re- 
ceived by  them  as  agents  for  the  benefit  of  railroads,  transportation 
lines,  or  owners, "effects  insurance  of  the  cotton  itself  and,  though 
intended  primarily  for  the  carrier,  will  inure  to  the  benefit  of  the 
owners  also.     (Post, p.  48.) 

22.  Same.     Same.      Warehouseman's  duty  lohen  loss  occurs. 

When  loss  has  occurred  under  a  policy  taken  out  by  a  warehouseman 
covering  goods  of  his  depositors,  he  becomes  trustee  for  the  owners, 
and  must  make  proofs  of  loss  and  institute  necessary  proceedings  for 
collection. 

23.  Same.     Measure  of  damages  for  breach  of  contract  to  carry  insurance  for 
another. 

Warehouseman  agreed  to  f^rry  insurance  for  benefit  of  owners  and  car- 
rier, covering  cotton  deposited  with  him  for  compression  for  ship- 
ment. He  received  cotton  valued  at  $698,300,  but  carried  only 
$301,750  insurance.  There  was  total  loss  by  fire  without  his  or  the 
carrier's  fault.  The  owners  sued  the  warehouseman  for  breach  of  his 
contract  to  carry  insurance,  making  the  carrier  a  co-defendant.  {Posty 
tP'  55  tl  5eq. ) 
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Htld:  That  complainants  were  entitled  to  recover  of  the  warehouse- 
man such  damages  as  resulted  from  breach  of  his  contract  to  carry' 
insurance,  but  not  entitled  to  hold  him  as  an  insurer^     {Post,  p.  jg.) 

24.  SA.ME.     Sanu.     Effect  of  owner's  iaking  out  tnsurancc. 

But  the  owners,  having  taken  out  for  themselves  the  very  insurance 
which  the  warehouseman  had  contracted  to  procure  for  them,  and 
having  received  payment  of  loss  in  full  from  their  own  insurer,  are 
entitled  t6  recover  nothing,  having  sustained  no  damage  by  reason 
of  the  warehouseman's  default.     {Post,  /.  jj.) 

25.  Same.     Same,     Transaction  amounting  to  paytnent  of  loss. 

That  is  payment  of  a  loss,  and  not  a  mere  loan  of  money,  where  the  in- 
surer advances  to  the  assured  the  value  of  the  goods  destroyed,  tak- 
ing an  obligation  that  the  money  shall  be  repaid  if  the  assured  shall 
recover  his  loss  of  the  carrier.     (Post,  pp.  ^6,  57.) 

Cases  cited  and  distinguished:  129  U.  S.,  129;  5  Ch.  Div.  Law  Rep., 
569. 

26.  Same.     Rights  of  insurer  paying  loss. 

But  if  the  loss  be  one  that  should  be  borne  primarily  by  the  carrier  or 
warehouseman,  as  between  them  and  the  owner's  insurer,  then  the 
latter  is  entitled  to  be  substituted  to  the  assured's  rights,  upon  pay- 
ment of  the  loss,  and  to  proceed,  in  his  name,  to  make  collection. 
(Post,  p,sS^) 

Case  cited  and  approved:  Railway  Co.  v,  Manchester  Mills,  88  Tenn., 
653- 

27.  Same.     Construction  of  policy, 

A  policy  insuring  "goods  on  shore  prior  to  shipment"  covers  cotton  in 
warehouse  for  compression  for  shipment  by  a  railway  carrier.     [Post, 
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STATEMENT    OP    CASE. 

This  is  one  of  a  series  of  suits  involving  the 
liability  of  the  compress  company  and  various  rail- 
road companies  for  the  loss  of  14,000  bales  of  cot- 
ton, valued  at  $700,000,  burned  on  the  night  of 
November  17,  1887,  while  in  press  No.  4  of  the 
defendant  compress  company,  at  Memphis,  Tenn. 
This  particular  suit  is  brought  by  the  complainant, 
2k  Massachusetts  cotton-spinning  corporation,  to  re^ 
cover  the  value  of  413  bales  of  cotton,  the  defend- 
ants being  the  Merchants'  Cotton-press  and  Stor- 
4ige  Company,  a  Tennessee  corporation,  and  the 
Newport  News  and  Mississippi  Valley  Railroad 
Company  and  the  Indiana,  Bloomington  and  West- 
ern Railway,  both  being  non-resident  railroad  com- 
panies. There  was  a  decree  pro  confesso  against 
the  latter  company,  and  a  final  decree  fixing  its 
liability  as  subordinate  to  that  of  both  the  other 
defendants;  and  from  this  decree  it  has  not  ap- 
pealed. There  was  likewise  a  decree  for  the  full 
value  of  the  cotton  owned  by  complainant  against 
tiie  other  two  defendants,  the  liability  of  the  com- 
press company  being  decreed  as  primary,  and  that 
of  the  Newport  News  and  Mississippi  Valley  Com- 
pany as  secondary.     From  this  decree  each  has  ap- 
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pealed,  and    they  will    hereafter    be    referred    to   as 
the  appellants. 

The  bill  ifl  filed  under  the  enlarged  "statutory 
jurisdiction  of  the  Chancery  Court.  The  case,  as 
stated  in  the  bill,  is  this :  That  complainant  pur- 
chased at  Memphis,  Tenn.,  through  Wm.  Bowles 
&  Sons,  cotton  brokers,  on  November  16,  1887,  413 
bales  of  cotton,  of  the  value  of  $22,087.88,  which, 
on  that  day,  were  delivered  to  the  compress  com- 
pany— a  firm  engaged  in  warehousing,  compressing, 
and  insuring  cotton  for  its  customers — for  compres- 
sion and  delivery  to  the  Newport  News  and  Mis- 
sissippi Valley  Company,  to  be  delivered  to  the 
Indiana,  Bloomington  and  Western  Railway  Com- 
pany, "and  under  an  agreement  made  both  with 
the  railway  and  Wm.  Bowles  k  Sons  that  the  same 
should  be  insured  by  the  said  cotton -press  and 
storage  company  until  it  was  in  fact  delivered, 
compressed,  on  board  the  cars  of  the  said  railway." 
It  is  then  charged  that  on  the  same  day  the  In- 
diana, Bloomington  and  Western  Railway  issued  its 
bill  of  lading,  by  which  it  recited  that  it  had  re- 
ceived said  413  bales  of  cotton,  to  be  delivered  at 
Clinton,  Mass.  This  bill  of  lading  is  made  an  ex- 
hibit to   the  bill. 

The  second  clause  therein  stipulates  that  "neither 
this  nor  any  other  carrier  shall  be  responsible  for 
any  loss  or  damage  to  said  property  by  fire  or 
flood  while  at  depots,  stations,  yards,  landings,, 
warehouses,   or   in   transit." 

The  third  clause  provides  that  each  carrier  whose 
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line  is  used  to  make  the  transportation  shall  be 
liable   only  for  loss  or  damage   on   its   own  line. 

By  the  sixth  clause  it  i.s  stipulated  that  "  any 
carrier  over  whose  route  cotton  is  to  be  transported 
hereunder  shall  have  the  privilege,  at  its  own  cost, 
of  compressing  the  same  for  greater  convenience 
in  handling  and  forwarding,  and  shall  not  be  held 
responsible  for  unavoidable  delays  in  procuring  such 
compression." 

The  bill  then  proceeds  to  charge  that  on  No- 
vember 17,  1887,  the  day  after  its  receipt  by  the 
compress  company,  it  was,  before  compression,  to- 
tally destroyed  by  fire,  while  in  compress  No.  4; 
that  complainant  "is  informed  and  believes,  and 
upon  information  charges,  that  when  said  413  bales 
of  cotton  were  destroyed,  they  were  insured  to 
their  full  value,  under  a  contract  with  the  com- 
press company  made  with  the  Newport  News  and 
Mississippi  Valley  Company,  whereby  said  cotton- 
press  and  storage  company,  in  consideration  that 
the  said  railroad  company  would  pay  it  the  sum 
of  about  fifty  cents  for  each  bale  of  cotton,  to 
cover  compressing,  insurance,  and  loading  on  board 
of  its  cars,  it  ^ould  insure  all  the  cotton  carried 
over  the  line  of  said  railroad  to  its  full  value,  for 
the  benefit  of  the  owner  thereof  and  the  railway, 
from  receipt  in  the  compress  till  actual  delivery 
on  board   the   cars   of   the    carrier." 

It  is  further  charged  that  when  said  cotton  was 
destroyed  "it  was  covered  by  the  contract  of  the 
compress    company,    as    insurers,   to    the    full    value 
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thereof,  as  fully  and  completely  as  though  said 
company  had  issued  to  the  complainant  a  policy 
of  insurance  covering  the  risk  while  the  same  was 
in  the  custody  of  that  company;"  that  it  is  ad- 
vised that  the  contracts  made  with  Bowles  &  Sons, 
to  protect  said  cotton  against  loss  from  its  receipt 
until  delivery  to  the  carrier,  "and  with  the  rail- 
way company,  inures  to  its  benefit,  and  that  it  can 
enforce  the  same  in  this  Court,  especially  as  the 
Indiana,  Bloomington  and  Western  Railway  is  a 
non-resident  incorporation  and  insolvent,  and  the 
Newport  News  and  Mississippi  Valley  Company  de- 
clines and  refuses,  though  requested,  to  institute 
suit  for  the  benefit  of  complainant,  although  its 
contract  was  made  with  the  cotton-press  company 
to   protect   complainant's   loss,   and   did   protect  it." 

*' Complainant  further  shows  to  the  Court  that 
when  said  413  bales  of  cotton  were  destroyed  the 
Merchants'  Cotton-press  and  Storage  Company  had 
either  re-insured  its  own  risks,  or  taken  out  insur- 
ance for  the  benefit  of  owners,  to  an  amount  ex- 
ceeding $800,000,  in  about  forty  solvent  companies, 
the  names  of  which  it  haa  never  disclosed,  and 
which   have  in   no   authenticated  way   appeared." 

The  bill  then  charges  that  the  cotton  so  destroyed 
was  covered  with  the  insurance  so  alleged  to  have 
been  taken  out  by  the  compress  company;  that 
same  was  for  the  benefit  of  owners,  "and  that  any 
excess  over  and  above  the  insurance  which  had 
been  taken  out  by  the  defendant  cotton-press  com- 
pany   it    is    bound    to  pay,   unless    there    is    double 
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ini^urance;  and,  in  that  event,  it  is  bound  to  pay 
its  proportionate  aniount  thereof.  It  is  but  a  trus- 
tee of  the  insurance  of  the  cotton  for  the  own- 
ers. 

The  bill  then  shows  that  complainant  had  a  run- 
ning policy  of  insurance  issued  to  it  by  the  In- 
surance  Company   of   North   America. 

"That  company  claims  that  the  risk  under  its 
policy  did  not  attach  until  an  actual  delivery  on 
the  cars  of  the  carrier  for  transportation,  and  that 
the  purpose  and  intent  of  the  Merchants'  Cotton- 
press  and  Storage  Company,  the  carriers  and  ship- 
pers, was  to  insure  the  risk  from  the  receipt  of 
the  cotton  in  compress  No.  4  until  it  was  laden 
aboard  the  cars  of  the  carrier,  when  the  risk  at- 
tached  under  the   running  policy  aforesaid. 

"In  accordance  with  this  view,  the  said  insurance 
company  has  declined  to  pay,  as  a  loss  under  its 
policy,  but  has  advanced  the  amount  thereof  to 
the  complainant  until  its  liability  is  determined  by 
suit. 

"Complainant  is  advised  that,  inasmuch  as  by  a 
contract  between  the  carrier  and  cotton-press  com- 
pany the  latter  insured  said  413  bales  of  cotton 
to  its  full  value,  it  is  entitled  to  recover  on  that 
account  in  precisely  the  same  way  it  would  be  en- 
titled to  recover  had  the  carrier  taken  out  in  an 
insurance  company  insurance  covering  said  413  bales 
of  cotton  while  in  the  custody*  of  the  cotton-press 
company;  and,  being  entitled  to  recover  said  amount, 
the  insurance  company  which   issued  to   it  the   run- 
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ning  policy  aforesaid  insists  that  it  is  subrogated 
to  whatever  rights  complainant  has  in  the  prem- 
ises,  and  therefore  declines  to  pay  as  for  a  loss 
under  its    policy. 

"  Complainant  is  advised  that  the  right  of  recovery 
of  the  carrier  under  the  contract  aforesaid  is  clear; 
that  it  is  entitled  in  equity  to  the  benefit  of  the 
contract,  the  proceeds  standing  in  lieu  of  the  413 
bales  of  cotton;  and  that,  inasmuch  as  it  can  en- 
force the  collection  thereof,  and  that  said  contract 
is  in  writing,  and  in  the  hands  of  the  defendant, 
the  Merchants'  Cotton-press  and  Storage  Company, 
or  a  copy  thereof,  it  asks  that  the  same  be  filed 
with   its   answer. 

"And  if  mistaken  in  this  view,  it  is  advised 
that  it  is  entitled  to  recover  the  full  value  of  the 
insurance  under  the  contract  made  with  Wm. 
Bowles  &  Sons,  the  agents  of  complainant,  by 
which,  in  consideration  that  the  cotton  be  intrusted 
to  the  cotton-press  company,  it  would  insure  the 
same,  from  receipt  to  actual  delivery,  for  full  value 
for  the  owners.  And  if  mistaken  in  this  view  of 
the  case,  complainant  insists  it  is  entitled  as  owner 
to  share  in  the  insurance  eftected  by  the  defendant 
cotton-press  company,  to  the  amount  of  $800,000, 
for  the  benefit  of  owners  of  cotton,  and  which 
covered  its  413  bales  of  cotton  when  they  were 
destroyed  by  fire,  and  it  is  entitled  to  have  the 
defendant  cotton-press  company  declared  a  trustee 
thereof,  and  directed  to  pay  the  amount  thereof 
out   of  the   collections   which   it   has   made   and   will 


APRIL  TERM,  1890.  13 

Lancaster  Mills  r'.  Merchants'  Ccftton-press  Company  and  Others. 

hereafter  make  from  said  insurance  companies,  its 
ratable   proportion  thereof." 

This  bill  concludes  with  a  prayer  for  a  money 
decree  against  the  compress  company,  and  that  it 
file  list  of  its  policies  of  fire  insurance,  and  dis- 
close what  steps  it  has  tal^en  to  collect  same; 
that  "the  carrier  defendants  answer  and  disclose 
the  contract  between  them,  whereby  the  said  413 
bales  of  cotton  were  to  be  delivered  after  com- 
pression to  the  Newport  News  and  Mississippi 
Valley  Railroad;  and  that  the  Indiana,  Bloomington 
and  Western  Railway  Company  file  with  its  answer 
the  receipt  which  the  compress  company  gave  to 
it  in  exchange  for  the  receipts  which  its  agent, 
J.  C.  Rogers,  delivered  to  that  company,  the  same 
which  were  delivered  to  him  by  the  said  Wm. 
Bowles  &  Sons;  and  that  the  Newport  News  and 
Mississippi  Valley  Company  file  its  written  contract 
with  the  Merchants'  Cotton  -  press  and  Storage 
Copapany,  or  a  copy  thereof,  by  which  it  agrees 
to  transport  compressed  cotton  only,  and  to  pay 
a  fixed  sum  on  each  bale  of  cotton  to  cover  the 
insurance,  to  the  full  value  thereof,  compression 
and  lading  aboard  the  cars,  to  the  said  Merchants' 
Cotton-press  and  Storage  Company;  and  that  upon 
the  facts  of  this  case  complainants  may  have  all 
such  general  relief  and  special  relief  as  may  be 
proper." 

The  compress  company  in  its  answer  admits 
receipt  of  cotton,  and  that  it  was  burned  as 
charged,    but    disclaims     all     negligence.      It    denies 
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that  this  cotton  was  received  to  be  delivered  to 
the  Indiana,  Bloomington  and  Western  Railway 
Company,  or  that  it  was  delivered  under  any 
agreement  with  the  railroad  company,  or  with 
Bowles  &  Sons,  that  it  should  be  insured  by  it 
until  delivery  on  the,  cars  of  the  railroad  company. 
It  d€?hie8  that  it  in  any  manner,  or  to  any  extent 
whatever,  agreed  to  become  th«  insurer  of  said 
cotton,  or  to  'stand  in  the  attitude  as  if  it  had 
issued  a  policy  of  insurance  thereon.  It  denies 
thait  the  contracts  evidenced  by  its  dray  tickets 
issued  to  Bowles  &  Sons  inured  to  the  benefit  of 
complainant.  It  insists  that  when  the  bill  of  lad- 
ing was  issued  to  complainant,  that  these  dray 
tickets  were  surrendered,  to  the  railroad  company 
and  canceled,  and  that  thereafter  no  further  liabil- 
ity under  the  contract  therein  evidenced  existed 
against  it.  It  avers  that  it  never  had  any  other 
relations  with  complainant  than  that  of  warehouse- 
man, and  avers  that  complainant  had  full  insurapce 
of  its  own  on  said  cotton,  and  has  been  fully  paid 
and   indemnified   for  said   loss. 

It  denies  any  contract  whatever  with  the  In- 
diana, Bloomington  and  Western  Railway  Company, 
but  admits  that  it  did  have  a  contract  with  the 
Newport  News  and  Mississippi  Valley  Company, 
and  files  copy  with  its  answer,  but  denies  that  it 
covered  the  cotton  referred  to  in  the  bill.  The 
compress  company  then  .set  out  what  they  state  to 
be  the  usual  course  of  business  between  itself  and 
the   shippers   of  cotton.      Among  other  things,  stat- 
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ing  that  before  *the  cotton  of  a  shipper  will  be 
received  into  its  press,  that  such  shipper  must  ob- 
tain a  ^permit  from  the  carrier  over  whose  line  he 
expects  to  ship  such  cotton;  that  upon  receipt 
of  cotton  by  the  compress,  with  permit,  re- 
ceipts for  the  same  are  issaed  to  the  shipper; 
that  the  shipper  then  delivers  these  receipts  to 
the  carrier  and  takes  bill  of  lading,  the  dray 
ticket  receipts  of  compress  company  being  surren- 
dered to  carrier  in  order  to  obtain  bill  of  lading; 
that,  the  carrier  then  surrenders  such  receipts  to 
defendant,  and  a  receipt  is  issued  by  defendant  to 
the  carrier.  It  admits  procurement  of  insurance 
in  the  sum  of  $801,250  in  solvent  companies,  in  which 
respondent  was  named  as  the  assured  in  the  follow- 
mg  form:  "On  all  cotton  in  bales  received  by 
them  as  agents  for  the  benefit  of  railroad  trans- 
portation lines  or  owners,  in  the  boundaries  of  the 
Merchants'  Cotton  -  press  and  Storage  Company, 
West  Navy  Yard  Compress,  situated  and  bounded  » 
as  follows:  East  by  the  west  line  of  Fulton  Street; 
west  by  the  Mississippi  River;  north  by  Auction 
Street;  south  by  Market  Street,  Memphis,  Tennes- 
see. The  liability  of  the  insurers  is  to  begin  on 
the  receipt  of  said  cotton  on  the  premises  of  the 
assured  as  herein  described  for  compressing,  and  is  to 
cease  and  terminate  when  removed  from  the  platform 
of  the  Merchants'  Cotton-press  and  Storage  Com- 
pany for  transportation."  It  files  these  policies  in 
Court,  and  insists  that  it  is  under  no  obligation 
to    collect    same,   the    insurers    refusing    to    pay   ex- 
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cept  in  80  far  as  cotton  was  burned  belonging  to 
buyers  who  had  no  other  insurance,  and  who  had 
no  bill  of  lading,*  that  the  insurers  had  admitted 
a  liability  to  such  owners,  and  had  paid  the  sum 
of  $52,472.26   for  their   use. 

The  answer  proceeds  to  state  the  insurance  ob- 
ligation of  the  respondent,  as  it  claims  to  have 
understood  it,  stating,  among  other  things,  that  "the 
primary  purpose  of  respondent  was  to  perform  and 
fulfill  its  contract  with  the  carrier  by  insuring,  for 
the  benefit  of  the  carrier,  cotton  delivered  to  re- 
spondent, as  agent  of  the  carrier,  so  long  as  the 
actual  custody  thereof  by  respondent  should  con- 
tinue. Additionally  to  that  general  purpose,  and 
solely  for  the  convenience  of  the  owners,  the  re- 
spondent voluntarily,  and  without  any  consideration 
whatever  paid  or  promised  to  be  paid,  undertook 
to  insure  the  owners,  who  had  no  other  insurance, 
and  to  whom  no  bill  of  lading  had  issued,"  It 
,  insists  that  the  written  parts  of  the  policies  ob- 
tained by  it  are  to  be  read  and  understood  in  the 
light  of  this  purpose  and  of  its  contract  with  the 
railway  lines.  It  insists  that  its  only  obligation 
to  owners  was  to  carry  insurance  to  cover  owner's 
interest  up  to  issuance  of  bill  of  lading  who  had 
no   other  insurance. 

« 

The  Newport  News  and  Mississippi  Valley  Com- 
pany answer  and  say  that  it  did  agree  with  J.  C. 
Rogers,  agent  of  the  Indiana,  Bloomington  and 
Western  Railway,  and  with  the  compress  company, 
on    November   10,   1887,    that    300    bales    of   cotton, 
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to  be  shipped  by  Bowles  &  Sons,  should  be  com- 
pressed at  defendant  compress  company's  press  No. 
4,  on  the  tracks  of  respondent;  and  again,  on  No- 
vember 12,  1887,  it  further  agreed  that  600  other 
bales,  to  be  shipped  by  said  Bowles  &  Sons,  should 
be  compressed  at  same  press.  ''At  the  time  of 
making  said  agreement  said  Rogers  agreed  with 
respondent  and  defendant  compress  company  that 
said  cotton  should  be  shipped  from  Memphis,  over 
the  railway  of  this  respondent,  to  Louisville,  on 
respondent's  road,  and  thence  over  connecting  roads 
to  the  line  of  said  Indiana,  Bloomington  and  West- 
ern Railway;"  that  "it  was  understood  and  agreed 
between  defendant  compress  company,  defendant 
Indiana,  Bloomington  and  Western  Railway  Com- 
pany, and  respondent,  in  said  contracts  of  Novem- 
ber 10  and  12  mentioned,  *  *  *  that 
said  cotton  so  to  be  compressed  for  said  Wm. 
Bowles  &  Sons,  and  then  to  be  shipped  over  re- 
spondent's road,  were  to  be  accepted  by  defendant 
compress  company,  under  its  contract  with  respond- 
ent for  compressing,  etc.,  all  cotton  respondent 
might   have  at   Memphis   for  shipment." 

The  said  railway  company  then  admits  said  cot- 
ton to  have  been  burned  before  compression,  as 
alleged,  and  avers  that  it  is  'advised  "the  same 
was  or  should  have  been  fully  Insured  by  defend- 
ant compress  company,  under  its  said  contract  with 
defendant  above  mentioned,  and  that,  to  the  extent 
that  same  was  insured,  the  compress  company  is  a 
trustee    for    the    owners,   and    liable,    as    an    insurer 
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itself,  for  any  value  thereof  not  satisfied  by  such 
outside   insurance. 

It  files  this  answer  as  a  cross-bill  against  the 
compress  company  for  the  purpose  of  setting  up 
its  contract  with  the  compress  company,  that  com- 
plainant may  have  the  benefit  thereof,  so  far  as  in 
equity  it  may  be  entitled  to  the  benefit  thereof, 
and  for  the  purpose  of  recovering  freight  moneys 
to  which  the  railway  company  is  entitled,  and 
which  it  avers  was  or  should  have  been  covered 
by  said   insurance. 

It  was  shown  that  this  compress  company  had 
contracts  with  each  railway  line  entering  Memphis, 
and  with  a  number  of  transportation  lines  and 
foreign  railways  having  no  line  of  their  own,  or 
none  entering  Memphis,  but  which  contracted  for 
freight  with  expectation  of  using  one  of  the  Mem- 
phis roads  as  the  initial  carrier.  These  contracts 
were  in  substance  identical  with  that  with  the 
Newport  News  and  Mississippi  Valley  Company, 
which   was   in   the  following   language: 

Copy  of  Contract  Between  the  Compress  Company  and  the 
Newport  News  and  Mississippi  Valley  Company. 

This  Agreement,  Made  on  the  fifteenth  day  of  November,  A.D.  1886, 
by  and  between  the  Newport  News  and  Mississippi  Valley  Company, 
hereinafter  termed  the  party  of  the  first  part,  and  the  Merchants'  Cotton- 
press  and  Storage  Company,  of  Memphis,  Tennessee,  hereinafter  termed 
the  party  of  the  second  part,  and  witnesselh  as  follows : 

jp'irst. — All  cotton  which  the  said  first  party  may  desire  to  compress  at 
Memphis,  during  the  term  of  this  agreement,  shall  be  compressed  by  the 
second  party  alone,  who  shall  also  warehouse  the  same  such  time  as  may 
be  required,  and  load  the  same,  after  being  compressed,  on  the  cars  of  the 
first  party,  as  well  as  shall  insure  the  same  while  in  his  keeping  for  the 
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benefit  of  the  first  party,  and  the  price  to  be  paid  therefor  by  said  first 
party  shall  be  at  the  rate  of  twelve  and  one-half  (I2|^)  cents  per  one 
hundred  (lOO)  pounds,  bill  of  lading  weights  for  all  si^h  cotton  so  com- 
pressed, etc.,  on  and  prior  to  the  thirty-first  day  of  August,  1887,  and  ten 
(10)  cents  per  hundred  (100)  pounds,  bill  of  lading  weights,  for  all  cotton 
compressed,  etc.,  thereafter  during  the  term  of  this  agreement.  This 
compensation  covers  compressing,  loading  in  cars,  and  insurance,  as  well 
as  the  use  of  the  second  party's  grounds,  sheds,  platforms,  and  all  services 
rendered  by  said  second  party  in  and  about  such  cotton  delivered  it  here- 
under until  the  same  is  delivered  to  and  loaded  on  the  cars  of  the  first 
party  by  said  second  party. 

Second. — Such  compressing  and  loading  on  the  first  party*s  cars  is  to 
be  done  by  the  second  party  promptly,  and  such  cotton  shall  be  com- 
pressed so  that  the  average  lading  shall  be  not  less  than  twenty-six  thou- 
sand (26,000)  pounds  per  car  of  average  size. 

Third, — Such  insurance  shall  be  taken  for  the  benefit  of  the  first  party 
in  good  and  solvent  companies,  so  as  to  cover  any  loss  while  such  cotton 
is  under  the  second  party's  control,  and  until  loaded  on  the  first  party's  cars. 

Fourth. — The  second  party  shall  be  liable  for  any  loss  arising  from 
negligence  or  lack  of  care  in  anywise  to  such  cotton  while  under  its  con- 
trol, agreeing  to  be  bound  therefor  as  a  bailee  for  hire  ;  and  for  any  such 
loss,  shall  pay  the  first  party  all  damages  and  cost,  or  the  first  party  may 
retain  any  dues  to  the  second  party  to  cover  such  loss.  This,  however, 
not  to  be  limited  to  the  amount  of  such  dues. 

Fifth. — The  first  party  hereby  constitutes  the  second  party  its  agent  to 
receive  such  cotton  for  it,  and  sign  receipts  on  which  bills  of  lading  may 
be  issued  when  cotton  is  delivered  in  compresses  or  grounds  in  the  navy 
yard,  alongside  the  tracks  of  the  first  party. 

Sixth  — So  far  as  it  can  legally  so  do,  the  first  party  agrees  to  establish 
no  other  compress  agency  nor  employ  any  other  compress  to  do  its  com- 
pressing of  cotton  at  Memphis  during  the  term  of  .this  contract. 

Seventh. — In  case,  at  any  time  during  the  term  of  this  contract,  the 
second  party  shall  do  for  any  other  person  the  like  service  as  herein  agreed 
to  be  rendered  the  first  party  for  a  less  rate  than  that  above  stipulated, 
then  the  first  party  shall  pay  no  more  than  such  lower  rate  for  any  com- 
pressing hereunder;  and  in  case,  during  the  term  this  contract  is  to  run, 
any  other  compress  company,  organization,  person,  or  corporation  should 
establish  other  compresses  at  Memphis  (called  the  Taxin;  District  of 
Shelby  County),  Tennessee,  and  do,  or  propose  to  do,  compressing  and 
the  other  services  above  agreed  to  be  done  by  the  second  party  at  a  lower 
rate  than  that  above  sti])ulated  herein,  having  equal  facilities  therefor  and 
proposing  to  do  such  compressing  in  good  faith,  then  the  second  party 
agrees  and  binds  itself  thereafter,  during  the  time  such  lower  rate  con- 
tinues in  force  by  such  competitor,  to  render  the  services  and  do  the  thinf»s 
hereinabove  stipulated,  at  such   lower  rate  so  offered  or  done  by  siicli 
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other  person,  corporation,  etc.  However,  if,  and  when  such  competitive 
or  lower  rate  is  withdrawn,  then  the  rate  hereinabove  fixed  shall  again 
become  in  force. 

Eighth. — All  bills  for  compressing  cotton  shall  be  paid  weekly. 

Ninth. — Said  compress  company  guarantees  correct  loading  of  such 
cotton  in  said  first  party's  cars  and  the  correctness  of  the  loading  list  for 
same. 

Tenth. — This  contract  is  to  continue  in  force  until  the  thirty-first  day 
of  August,  1896,  said  rate  of  twelve  and  one-half  (12^)  cents  per  one 
hundred  (100)  pounds  being  for  one  year  from  the  first  day  of  September, 
1886,  and  said  rate  of  ten  (10)  cents  per  one  hundred  (100)  pounds  for 
the  remaining  nine  years,  and  this  contract  is  to  relate  back  to  the  said 
first  of  September,  1886,  and  is  to  cover,  as  to  its  terms,  all  compressing 
of  cotton  done  by  the  second  party  for  the  first  party  since  that  date. 

Eleventh. — The  contract  heretofore  made  between  the  Chesapeake, 
Ohio  and  South-western  Railroad  Company  and  the  second  party  above, 
of  date  the  twenty-fifth  day  of  August,  1884,  is  hereby  abrogated  and 
annulled. 

And  it  is  further  agreed,  and  one  of  the  terms  of  this  contract,  that 
the  second  party  will  compress  cotton  for  the  first  party  as  rapidly  as  it  is 
prepared  to  forward  same,  and  in  case  of  the  second  party's  failure  to  so 
do  at  any  time,  the  first  party  shall  have  further  right  to  arrange  with 
others  for  such  service  during  the  second  party's  failure  aforesaid. 

In  witness  of  all  of  which,  the  said  contracting  parties  have  caused 
the  names  of  their  respective  officials  to  be  signed  in  duplicate  hereto. 
Newport  News  and  Mississippi  Valley  Company, 

By  John  Echols,    Third  Vice-presidetii. 
Merchants*  Cotton-press  and  Storage  Company, 

By  Napoleon  Hill,  President, 

The  permits  under  which  this  cotton  was  re- 
ceived by  the  compress  company  were  in  the  fol- 
lowing  words : 

Ex.  2.  Date,  n-12.  Shipper,  Wm.  Bowles.  No.  bales,  600.  What 
line,  Nickle  Plate  No.  4.     Rogers. 

Memphis,  11-12,  1887. 
Mercliants'  Cotton-press  atid  Storage  Company  : 

Please  receive  at  press  No.  4  600  bales  cotton.  Issued  on  account 
Nickle  Plate  line. 

Note. — Not  transferable;  must  be  used  for  the  l)enefit  of  the  shipper 
named,  and  void  if  not  used  within  forty-eight  hours  after  date. 

W.  R.  McIiNTOSH,  J)iv.  Freight  Ag't. 
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Upon  delivery  of  cotton  from  drays  into  the 
press,  receipts  or  tickets  were  issued,  which  varied 
somewhat  in  terms.  The  form  used  by  Wm.  Bowles 
&  Sons   was  as  follows: 

No.  4616.  Memphis,  Tenn.,  Nov.  ii,  1887. 

Received  of  Wm.  Bowles  &  Sons  by  the  Merchants'  Cotton-press  and 
Storage  Company,  and  covered  by  them  with  insurance  for  the  owners, 
as  interest  may  appear,  the  following  cotton,  in  good  order,  at  press  No.  4. 
Dray.  Marks.  No.  of  Bales. 

9  O ttt  Nine  B 

<  L  >  K  Moffatt. 

(On  left  margin,  **For  shipment  via.") 

(Across  the  face  printed,  **  If  held  in  the  press  over  fifteen  days  before 
bill  of  lading  issues,  or  if  sold  while  in  press,  fifty  cents  per  bale  per 
month  charges  will  be  collected  before  delivery  or  shipment.") 

To  accommodate  the  various  railway  lines,  com- 
presses were  erected  with  regard  to  convenience  of 
each  line,  and  upon  the  track  of  each  line,  so 
that  cotton  could  be  loaded  from  the  platform  of 
the  compress  into  the  cars  of  the  carrier.  The 
compress  in  which  complainant's  cotton  was  burned 
was  one  used  by  the  Newport  News  and  Missis- 
sippi Valley  Company  '  and  by  steam  -  boat  lines, 
being  on  the  river-bank  and  on  the  track  of 
the  railway.  There  was  proof  tending  to  show 
that  the  shipper  of  cotton  usually,  within  twenty- 
four  hours,  delivered  his  dray  ticket  receipts  to 
the  carrier  with  whom  he  had  made  his  contract 
of  affreightment,  and  took  from  the  carrier  a  bill 
of  lading.  In  this  case  these  dray  tickets  were  de- 
livered' to  the  general  freight  agent  of  the  Indiana, 
Bloomington  and  Western  Railway,  a  company  hav- 
ing  no  line  into  Memphis,  and   having   no  contract- 
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ual  relations  with  the  compress  company  nor  with 
the  Newport  News  and  Mississippi  Valley  Company. 
The  Indiana,  Bloomington  and  Western  Company 
could  use  any  of  several  northern  or  eastern  lines 
to  carry  the  cotton  to  its  own  line  of  road,  pro- 
ratin'g  freight  under  a  general  understanding  with 
such  roads  «is  made  connection  with  its  own.  When 
it  issued  its  bill  of  lading  it  gave  notice  to  the 
compress  company  of  this  fact,  accompanied  with 
directions  to  ship  over  the  Chesapeake,  Ohio  and 
South-western  Railroad,  this  being  the  local  desig- 
nation of  the  division  of  road  operated  by  the  New- 
port News  and  Mississippi  Valley  Railroad  between 
Memphis   and  Louisville,   Kentucky. 

This  notice  and  shipping  direction  was  in  the 
form  usually  adopted  by  carriers  at  Memphis. 
Those  used   in   this  particular  case  were  as  follows: 

No.  8.     Merchants'  Cotton-press  and  Storage  Co.,  of  Memphis: 

Memphis,  Nov.  17,  1887. 
I  have  this  day  issued  on  your  dray  receipts  6.  L.  to  Wm.  Bowlqs  & 
Sons  for bales  cotton. 

Marks.  No.  of  Bales.  Weight. 

<L>K  214.  107,200 

o ^ttt   1—500 

Via  Louisville  and  J.  M.  &  I.  Ry. 

Ship  the  above  cotton  by  the  C,  O.  &  S.  W.  R.  R.  for  account  of  N. 
P.  line.  John  C.  Rogers,  A^/. 

Part  lot  500. 

No.  9.     Merchants'  Cotton-press  and  Storage  Co.,  of  Memphis: 

1  have  this  day  issued  on  your  dray  receipts  B.  L.  to  Wm.  Bowles  & 
Sons  for  286  bales  of  cotton. 

Marks.  No.  of  Bales.  Weight. 

<L>K. 
1—500.    O ttt 

Via  Louisville  and  J.  M.  &  I.  Ry. 

Ship  the  above  cotton  by  the  C,  O.  &  S.  W.  R.  R.  for  account  of  N. 
P.  line.  John  C.  Rogers,  A^. 

Balance  500. 
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The  proof  tended  to  show  that  the  great  mass 
of  cotton  received  at  Memphis  came  direct  from 
plantations,  and  were  in  usual  commercial  bales. 
By  compression  these  bales  were  so  reduced  in 
bulk  as  to  enable  carriage  of  double  the  number 
of  uncompressed  bales  in  car  or  vessel  of  carrier. 
At  the  date  of  this  transaction  the .  defendant  com- 
press company  was  the  only  company  engaged  in 
compressing  at  Memphis.  The  carrier  gave  no 
rate  save  for  uncompressed  cotton,  stipulating  in 
bills  of  lading  for  right  to  have  it  compressed  at 
expense  of  carrier.  There  was  proof  tending  to 
show  the  system  of  requiring  permits  not  to  have 
been  rigidly  adhered  to.  It  was  not  stipulated  for 
in  the  contracts  between  the  carriers  and  compress 
company,  and  seems  to  have  been  adopted  as  a  ^ 
means  of  keeping  the  compress  clear  of  cotton 
not  intended  for  immediate  shipment.  Permits  were 
issued  by  the  carriers  upon  application  of  any  ship- 
per, and  without  requiring  the  person  "  obtaining 
them  to  agree  to  ship  his  cotton  over  the  line  of 
the  railway  issuing  them.  The  permit  was  regarded 
as  a  mere  indication  of  an  expectation  that  the  cotton 
would  be  shipped  over  line  of  company  granting 
them,  but  not    as   obligating  the   shipper  to   do   so. 

Fourteen  separate  issues  of  fact,  framed  under 
direction  of  the  Chancellor,  Vere  submitted  to  a 
jury  called  by  defendants.  These  issues,  together 
with  the  responses  of   the  jury,   were   as   follows: 

Firs/, — Under  what  express  contract — written,  printed,  or  verbal — if 
any,  did  the  defendant,  the  Merchants'  Cotton-press  and  Storage  Com- 
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pany,  receive  the  cotton  described  in  the  bills  in  these  causes,  or  any  por- 
tion thereof?     In  response  to  this  issue  set  out  in  full  said  contract. 

For  response  to  the  first  issue  they  find:  That  the  defendant,  the  Mer- 
chants* Cotton-press  and  Storage  Company,  received  the  cotton  under  the 
following  express  written  contracts: 

1.  The  permits  issued  by  W.  R.  Mcintosh,  the  general  freight  agent  of 
the  Newport  News  and  Mississippi  Valley  Railroad  Company.   (Ante^p.  20.) 

2.  The  contract  between  said  railroad  company  and  the  compress 
company.     {Ani^,  pp.  18-20.) 

3.  Under  the  several  dray  tickets  or  receipts  given  Wm.  Bowles  & 
Sons  for  said  cotton.     [Antey  p.  21.) 

Second. — Did  said  Merchants*  Cotton-press  and  Storage  Company  as- 
sume any  liabilities  in  respect  of  said  cotton  outside  of  the  scope  and 
terms  of  the  express  contract?  If  so,  in  what  manner  and  upon  what 
consideration,  and  what  was  the  liability  ?     Answer  fully  and  specially. 

In  response  to  the  second  issue  they  find  and  answer:  No. 

Third. — If  in  response  to  the  foregoing  issues  it  is  found  that  said 
Merchanis'  Cotton-press  and  Storage  Company  assumed  a  liability  to  carry 
insurance  on  said  cotton,  for  whose  benefit  was  said  insurance  to  be  car- 
ried, on  what  terms,  and  for  what  length  of  time  ? 

In  response  to  the  third  issue  they  find  and  answer.:  They  assumed  a 
liability  verbally  and  according  to  terms  of  the  written  contracts  to  carry 
insurance  for  the  benefit  of  railroads,  transportation  lines,  or  owners  upon 
all  cotton  in  bales  while  in  their  possession. 

Fourth. — Who  was  the  owner  of  said  cotton  at  the  time  of  the  receipt 
thereof  by  said  defendant  compress  coiflpany,  and  who  was  the  owner 
when  the  bills  of  lading  were  given  and  at  the  time  of  its  loss  by  fire  ? 

In  response  to  the  fourth  issue  they  find  and  answer :  The  Lancaster 
Mills  at  all  three  periods  of  time. 

Sixth. — What  was  the  aggregate  value  of  all  the  cotton  destroyed  in 
compress  No.  4  of  the  Merchants'  Cotton-press  and  Storage  Company  on 
the  seventeenth  of  November,  1887,  or  in  consequence  of  said  fire,  and 
what  was  the  aggregate  amount  of  insurance  effected  thereon  by  defend- 
ant compress  company  ?  % 

In  response  to  the  sixth  issue  they  find  and  answer:  The  aggregate 
value  was  $698,300;  the  aggregate  insurance,  $301,750. 

Seventh. — What  was  the  proximate  cause  of  said  fire,  and  what  was 
the  measure  of  the  care  and  diligence  of  said  Merchants'  Cotton-press 
and  Storage  Company  in  using  precautions  ngainst  fire  and  in  saving  cot- 
ton from  fire  at  and  before  the  loss  of  the  cotton,  and  did  the  Merchants'" 
Cotton-press  and  Storage  Company  use  such  care  and  take  such  precau- 
tions to  prevent  and  extinguish  the  fire  ?  If  not,  in  what  respect  did  it 
fail? 

In  response  to  the  seventh  issue  they  find  and  answer:  The  jury  are 
unaMe  to  determine  from  the  evidence  the  immediate  cause  of  the  fire* 
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As  to  the  measure  of  care  and  diligence  used  in  protecting  and  caring 
for  the  cotton  as  warehousemen,  the  jury  are  of  the  opinion  that  ordinary 
care  and  diligence  was  used  in  the  warehouse  proper,  or  up-stairs,  both 
before  and  at  the  fire,  the  water  supply  seeming  ample,  and  the  engine 
and  hose  were  handled  with  promptness  and  intelligence  ;  but  in  the  opin- 
ion of  the  jury  the  construction  of  the  warehouse  was  faulty  in  some  re- 
spects, especially  in  not  being  closed  up  on  the  west  side,  or  river-front, 
below  the  level  of  the  floor  where  cotton  was  held.  The  jury  think  this 
space  or  opening  should  have  been  closed  up,  or  there  should  have  been 
a  watchman  stationed  under  the  warehouse  or  on  the  levee  in  front  of 
the  warehouse. 

Eighth. — What  was  the  custom  or  the  mode  of  business  in  Memphis 
at  and  before  said  fire  between  shippers  of  cotton  and  compress  compa- 
nies touching  the  delivery  of  cotton  to  compress  companies,  and  also  to 
railroad  companies  over  which  it  was  to  be  shipped,  especially  in  regard 
to  dray  tickets  and  insurance?.  Was  this  mode  of  business  general  or 
limited  ?  and  for  what  length  of  time  prior  to  said  fire  had  it  been  gener- 
ally or  specially  in  vogue  in  Memphis?  Was  such  custom  known  by 
complainants  or  their  agents? 

In  response  to  the  eighth  issue  they  find  and  answer :  The  cistom  was : 
(i)  The  buyer  dr  shipper  procured  permits  from  the  railroad  company  or 
common  carrier  to  deposit  cotton  at  any  press  designated  by  the  common 
carrier ;  (2)  to  send  the  cotton  on  drays  or  wagons  to  such  designated 
press,  and  receive  for  said  cotton  the  receipt  of  the  Merchants'  Cotton- 
press  and  Storage  Company  for  it.  It  was  generally  understood  by 
buyers  and  shippers  of  cotton  that  it  was  fully  insured  by  the  Mer- 
chants' Cotton-press  and  Storage  Company  while  the  cotton  was  in  their 
possession.  This  mode  of  business  was  general  for  several  years  pre- 
vious to  the  fire.  The  general  mode  was  known  to  the  complainant's 
agents. 

Ninth. — What  were  the  relation.s,  contractual  or  otherwise,  between 
the  defendant  compress  company  and  the  defendant  railroad  company  in 
regard  to  the  receipt,  compression,  insurance,  and  shipment  of  cotton, 
the  surrender  of  dray  tickets  and  the  issuance  of  bills  of  lading  therefor ; 
and  under  said  relations  as  between  themselves,  at  what  point  in  the 
transaction  did  the  liability  of  each  for  loss  or  damage  by  fire  begin  and 
end?  If  any  such  relations  existed  by  express  contract,  written  or  ver- 
bal, set  out  clearly  and'in  full  said  contract. 

In-  response  to  the  ninth  issue  they  find  and  answer :  None  further 
than  the  contract  set  up  in  answer  to  the  Brst  issue,  and  also  made  part  of 
this  answer  as  Exhibit  No.  i. 

Tenth, — Did  the  complainant  have  any  insurance  in  its  own  name  or 
for  its  own  benefit  on  said  cotton  at  the  date  of  its  loss?  If  so,  in  what 
amounts,  with  what  companies,  under  what  character  of  policies,  what, 
if  any  thing,  has  been  paid  or  advanced  to  complainant  on  said  policies, 
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in  what  shape  and  under  what  arrangement  or  contract,  and  the  present 
status  of  said  insurance  ? 

In  response  to  the  tenth  issue  they  find  and  answer:  It  had  insured 
in  its  own  name  at  the  date  of  the  loss  a  policy  covering  the  value  of  said 
cotton  and  lo  per  cent,  additional.  We  find  the  value  of  the  cotton  to  be 
$20,034.63,  with  10  per  cent,  added,  or  $2,003.46,  making  a  total  of 
$22,038.09.  Said  policy  was  issued  by  the  Insurance  Company  of  North 
America.  A  copy  of  which  policy  is  also  hereto  attached  as  Exhibit  No. 
I  to  this  answer,  and  made  part  hereof.  It  has  received  under  said  policy 
the  sum  of  $22,038.09  under  a  certain  contract  which  is  hereto  attached 
as  Exhibit  No.  2  to  this  answer,  and  made  part  hereof. 

Eleventh, — When  the  defendant  compress  company  received  com- 
plainant's cotton,  were  there  any  instructions  to  it,  or  contract,  or  under- 
standing, that  it  was  to  be  received  by  or  shipped  over  any  particular 
carrier  line ;  if  so,  what  line,  and  were  these  instructions  or  this  contract 
or  understanding  communicated  to  said  Cfirrier  line  before  the  fire  ? 

In  response  to  the  eleventh  issue  they  find  and  answer:  When  the 
defendant  compress  company  received  the  cotton  of  complainant,  it  was 
by  permit  issued  by  agents  of  the  Newport  News  and  Mississippi  Valley 
Company  for  account  of  Nickel  Plate  Railroad,  and  defendant  railroad 
company's  agent — to  wit,  the  Merchants'  Cotton-press  and  Storage 
Company — was  apprised  of  said  understanding  by  reason  of  said  permit, 
also  by  the  shipping  orders.  Said  permits  are  exhibited  in  answer  to  the 
first  issue,  and  are  also  made  a  part  of  our  response  to  this  issue  as  Ex- 
hibits 3  and  4.  Said  shipping  orders  are  made  a  part  of  this  answer  as 
Exhibits  Nos.  i  and  2  hereto. 

Tweifih.^'Hoyr  and  on  what  representations  were  the  bills  of  lading 
procured  from  the  railroad  company? 

In  response  to  the  twelfth  issue  they  find  and  answer :  The  bills  of 
lading  were  procured  on  presentation  and  delivery  of  the  receipts  of  the 
Merchants'  Cotton-press  and  Storage  Company  on  representation  of  com- 
plainant's agents  that  the  cotton  was  in  possession  of  said  defendant  com- 
press company. 

Thirteenth. — How  long  after  the  dray  tickets  were  delivered  to  the 
railroad  company  before  the  fire  occurred,  and  what  shipping  directions, 
if  any,  were  given  to  that  company  when  the  tickets  were  received  by  it  ? 

In  response  to  the  thirteenth  issue  they  find  and  answer :  The  dray 
tickets  were  delivered  to  the  railroad  company  on  November  16,  1887,  the 
date  of  bill  of  lading  hereto  attached  as  Exhibit  No.  i  to  this  answer  and 
made  part  hereof.  The  fire  occurred  on  the  night  of  November  17,  1887. 
Directions  were  giv^  to  ship  over  the  Chesapeake,  Ohio  and  South- 
western Railroad,  as  per  shipping  directions  issued  by  J.  C.  Rogers  on 
November  17,  1887,  exhibited  as  Nos.  i  and  2  to  our  answer  to  eleventh 
issue ;  they  are  also  made  part  of  our  answer  to  this  issue  as  Exhibits  2 
and  3. 
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Fourteenth, — What  representations,  if  any,  were  made  by  defendant 
compress  company  to  complainants,  or  its  agents,  as  to  its  liability  for 
coiton  destroyed  by  fire  in  its  presses  before  the  fire? 

In  response  to  the  fourteenth  issue  they  find  and  answer :  The  de- 
fendant compress  company  represented  to  the  agent  of  the  complainant 
that  the  cotton  in  their  (the  compress  company's)  presses  was  fully  in- 
sured, as  per  contract  already  exhibited  in  answer  to  the  first  issue. 

Fifteenth, — What  became  of  complainant's  cotton,  if  destroyed  by  fire 
on  the  seventeenth  of  November,  1887,  in  whose  possession  was  it  when 
destroyed,  and  what  evidence  of  contract  or  duty  on  the  part  of  either  of 
the  defendants  did  the  complainant  hold  at  the  time,  and  ho^  was  it 
secured?     Set  out  in  response  hereto  said  contract. 

In  response  to  the  fifteenth  issue  they  find  and  answer:  The  com- 
plainant's cotton  was  destroyed  by  fire  on  the  night  of  the  seventeenth  of 
November,  1887,  while  in  possession  of  the  Merchants'  Cotton-press  and 
Storage  Company.  The  evidence  of  contract  or  duty  on  part  of  defendant 
held  by  complainants  was  a  bill  of  lading  for  the  cotton  destroyed,  and 
was  secured  on  delivering  dray  tickets  issued  by  defendant  compress  com- 
pany. Said  bill  of  lading  is  exhibited  as  No.  i  in  answer  to  the  thirteenth 
issue,  and  is  also  made  part  of  this  answer  as  Exhibit  No.  i  hereto. 


OPINION    OF    COURT. 

LuRTON,  J.  This  case  has  been  very  ably  and 
elaborately  argued,  and  we  deem  it  not  inappropri- 
ate to  acknowledge  our  very  great  indebtedness  to 
the  learned  counsel  who  have  appeared  in  the 
cause. 

The  first  question  which  we  shall  consider  is  as 
to  the  liability  of  the  railway  defendants  for  a 
breach  of  their  obligation  as  carriers  of  goods. 
The  decree  of  the  Chancellor  against  them  was 
predicated  ujfon  a  supposed  obligation  by  contract 
to  cover  with  insurance  the  cotton  of  complainant. 
It  has  been,  however,   very  much   pressed    upon   us 


28  JACKSON : 


Lancaster  Mills  v.  Merchants'  Cotton-press  Company  and  Others. 


that  the  carrier  is  liable  upon  a  wholly  different 
ground — to  wit,  for  a  breach  of  duty  and  contract 
as  carrier- and  that  its  'liability  in  this  respect  is 
primary  and  absolute,  regardless  of  any  special  ob- 
ligation to  insure.  A  careful  examination  of  the 
pleadings  discloses  no  allegation  of  fact  which,  as 
matter  of  law,  would  entitle  complainant  to  any 
decree  against  either  railway  company  for  a  liabil- 
ity as  carrier. 

The  primary  object  in  making  the  railway  com- 
panies defendants,  as  indicated  by  the  form  of  the 
original  bill  and  the  relief  especially  prayed,  seems  to 
have  been  to  reach  the  compress  company  through 
subrogation  to  the  rights  of  the  railway  company  hav- 
ing a  contract  with  the  former  for  insurance  cover- 
ing  cotton   while   in   its   warehouse   for   compression. 

The  bill  concludes  with  a  prayer  for  general 
relief;  and  if  the  facts  stated  in  the  pleadings  are 
such  as  would  entitle  complainant  to  other  or  dif- 
ferent relief  than  that  especially  prayed,  then,  un- 
der well-settled  rules  of  equity  pleading,  such  other 
appropriate  remedy  may  be  granted.  The  facts 
which  involve  any  question  of  direct  liability  of 
the  railway  defendants  as  carriers,  which  are  stated 
in   the   bill,   are,   briefly,  as   follows: 

First. — That  the  Newport  News  and  Mississippi 
Valley  Company  had  issued  its  permit  for  the  ad- 
mission of  this  cotton  into  the  press  designated 
for  cotton  intended  for  shipment  ove^  its  line,  on 
account  of  the  Indiana,  Bloomington  and  West- 
ern  Railway,   a   connecting   carrier. 
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Second. — That  this  delivery  to  the  compress  com- 
pany was  for  compression  and  delivery  to  the  New- 
port News  and  Mississippi  Valley  Company  as  ini- 
tial carrier,  to  be  by  it  transported  and  delivered 
to  the  Indiana,  Bloomington  and  Western  Railway 
as  a  connecting  carrier. 

Third, — That  the  dray  receipts  of  the  compress 
company  had  been  delivered  to  the  Indiana,  Bloom- 
ington and  Western  Railway,  and  its  through  bill 
of  lading  accepted  for  carriage  of  the  cotton  at 
through  rate  of  freight  from  Memphis  to  Clinton, 
Massachusetts. 

Fourth. — That  the  cotton  was  burned  while  yet 
in  the  actual  custody  of  the  compress  company,  but 
after  issuance   of   bill   of    lading. 

This  bill  of  lading  is  made  an  exhibit  to  the 
bill,  and  contains,  among  other  things,  the  follow- 
ing special   stipulations: 

First. — That  any  carrier  over  whose  line  the  cot- 
ton may  pass  shall  have  the  privilege,  at  its  own 
expense,  of  compressing  the  cotton  for  convenience 
of   carriage. 

Second. — That  the  carrier  shall  have  exemption 
from  liability  for  loss  or  damage  by  fire  "  ichile  at 
depots^  stations^  yards^  landings,  warehouses,  or  in 
transit.'' 

Third. — That  each  connecting  carrier  shall  have  the 
benefit  of  all  the  stipulations  of  the  bill  of  lading. 

Fourth. — That  each  connecting  carrier  shall  be 
responsible  only  for  loss  or  damage  occurring  on 
its  own  'line. 
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On  these  facts  it  may  be  assumed  that  while 
the  actual  custody  of  the  cotton  was  with  the 
compress  company  at  lime  of  the  loss,  yet,  as  be- 
tween the  owner  and  the  railway  line,  there  was 
a  good  delivery  to  the  carrier  under  the  bill  of 
lading,  which  provided  especially  for  compression, 
and  which  accepted  delivery  at  the  warehouse  of 
the  compress  company  as  a  delivery  to  it.  Inas- 
much as  the  Indiana,  Bloomington  and  Western 
Railway  was  not  a  line  having  tracks  entering 
Memphis,  and  inasmuch  as  the  bill  alleges  a  de- 
livery was  to  be  made  by  the  compress  company 
to  the  Newport  News  and  Mississippi  Valley  Com- 
pany for  carriage  and  delivery  to  the  Indiana, 
Bloomington  and  Western  Railway  as  the  company 
issuing  bill  of  lading  and  as  connecting  carrier,  it 
may  be  assumed  that  the  liability  of  the  Newport 
News  and  Mississippi  Valley  Company  was  precisely 
the  liability  of  the  Indiana,  Bloomington  and 
Western  Railway,  and  that  the  cotton  was  held  by 
the  compress  company  for  compression,  for  and  on 
account  of  the  Newport  News  and  Mississippi 
Valley  Company,  and  for  delivery  on  its  cars 
when   compressed. 

The  liability  of  both  the  Indiana,  Bloomington 
and  Western  Railway  and  the  Newport  News  and 
Mississippi  Valley  Company  is  to  be  determined 
by  the  common  law,  except  in  so  far  as  modified 
by  valid  stipulations  contained  in  the  bill  of  lad- 
ing. The  exemption  from  liability  for  loss  by  fire 
at     any    "depot,    station,    yard,    landing,    or    ware- 
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house"  contained  in  bill  of  ladings  is  sufficiently 
comprehensive  to  cover  a  loss  by  fire  in  the  ware- 
house of  the  compress  company.  In  view  of  the 
stipulation  ^or  compression,  before  shipment,  con- 
tained in  the  bill  of  lading,  and  the  actual  de- 
livery by  the  shipper  to  the  compress  for  com- 
pression, it  would  be  unreasonable  to  hold  that  a 
stipulation  for  exemption  while  in  "warehouse" 
did  not  cover  cotton  while  warehoused  for  com- 
pression. 

The  validity  of  this  fire  clause  is  not  questioned 
in  the  pleading,  either  by  allegation  that  it  was 
without  consideration,  or  imposed  by  duress,  or 
unreasonable  for  any  cause.  In  such  case,  it  ap- 
pearing that  it  was  contained  in  a  through  bill  of 
lading,  wherein  a  through  rate  was  granted,  for 
carriage  over  line  of  more  than  one  carrier,  it 
will  be  presumed  that  the  stipulation  was  upon  a 
sufficient  consideration  and  reasonable.  This  ex- 
emption would,  however,  be  invalid  as  a  protection 
against  a  loss  by  fire  the  result  of  the  negligence 
of  the  carrier  or  of  its  agent  for  compression. 
The  bill  fails  to  charge  that  the  loss  was  due  to 
any  want  of  care,  either  upon  'the  part  of  the 
carrier  or  of  any  of  its  agents  or  servants.  Where, 
therefore,  the  pleadings  show  a  valid  stipulation 
for  exemption  from  loss  or  damage  by  fire,  and 
it  is  further  shown  that  the  failure  of  the  carrier 
to  safely  carry  and  deliver  was  due  to  a  loss  by 
fire,  no  case  is  made  against  the  carrier  unless  the 
fire  be   charged   to   have   been    the    result   of    negli- 
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geiice.  The  burden  of  proof,  when  the  loss  is 
thus  admitted  to  have  been  by  fire,  is  upon  the 
owner  to  prove  negligence,  and  under  plainest 
rules  of  pleading  the  plaintiff  ought  to  allege  in 
his  pleading  every  fact  necessary  to  fix  liability. 
i.  ^  N.  R.  JB.  v.  Manchester  Mills ^  88  Tenn., 
653. 

We  are  therefore  of  opinion  that,  under  the 
pleadings,  no  such  facts  are  stated  as  would  entitle 
complainant  to  any  decree  against  either  of  the 
railway  defendants  for  any  breach  of  duty  as 
carriers.  The  decree  pro  confesso  against  the  In- 
diana, Bloomington  and  Western  Railway  did  not 
authorize  any  final  decree  fixing  liability  upon  it 
for  this  loss.  No  relief  can  be  granted  upon  a 
bill  in  equity  taken  for  confessed,  beyond  the  fair 
scope  of  the  allegations  and  prayer  of  the  bill. 
McGaoock  V.  Elliot^  8  Yer.,  374;  Ross  v.  Ramsey^ 
3   Head,  16. 

The  decree  actually  pronounced  was  based  upon 
the  supposed  liability  of  that  company  under  an 
obligation  to  insure,  and  not  by  reason  of  any, 
breach  of  carrier  duty.  That  decree  is  not  before 
us  for  review,  inasmuch  as  that  company  has  not 
appealed;  but  as  it  is  now  sought  to  affect  the 
defendants  who  have  appealed,  by  reason .  of  the 
asg(umed  liability  of  the  non-appealing  carrier,  we 
have  felt  it  necessary  to  consider  the  weight  to  be 
attached  to  the  decree  against  the  Indiana,  Bloom- 
ington  and   Western   Railway. 

Second. — Is     the      defendant     compress     company 
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directly  liable    to    complainant    as    for    a    breach    of 
duty   ae   warehouseman? 

The  seventh  issue  submitted  to. the  jury  involved 
the  degree  of  care  and  diligence  required  to  be 
exercised  by  the  cotton-press  company,  with  regard 
to  precautions  against  fire  and  saving  cotton  from 
fire   at  and  before  this   loss. 

The  jury  were  instructed  upon  this  issue  that 
"if  you  find  that  the  defendant  compress  company 
held  this  cotton  at  the  time  of  its  destruction  as 
warehouseman  only  (that  is,  for  storage  and  com- 
pression without  any  superadded  obligation,  and  in 
this  connection  you  need  not  consider  the  question 
of  insurance),  then  the  law  imposed  on  it  as  the 
measure  of  its  duty,  ordinary  care,  or,  as  specifically 
stated  by  an  eminent  law  writer,  *  the  care  and 
diligence  which  good  and  capable  warehousemen 
are  accustomed  to  show  under  similar  circum- 
stances, or  that  which  business  men  experienced 
and  faithful  in  the  particular  department,  are  ac- 
customed to  exercise  when  in  the  discharge  of 
their  duties.'  The  warehouseman  must  erect  a 
good  building,  reasonably  suited  and  adapted  for 
safe-keeping  of  the  particular  property  intended  to 
be  taken  care  of  (it  need  not  be  fire  proof),  and 
he  must  keep  it  watched  in  proportion  to  the 
risks  he  is  subject  to,  and  the  value  of  the  goods 
with  which  he  is  likely  to  be  intrusted,  having 
of  course  in  view  the  position  in  which  his  build- 
ing i&  to  stand,  and  his  capacity  of  thus  burden-  ^ 
ing  himself  without  incurring  unjustifiable  expense." 
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They  were  further  instructed  that  if  they  found 
any  other  duty  was  superadded  by  agreement  or 
confidence,  aside  from  insurance,  that  then  they  * 
should  report  what  such  superadded  duty  was,  and 
what  degree  or  measure  of  care  was  imposed 
thereby,  and  that,  in  case  of  such  superadded  duty, 
the  law  imposed  as  the  measure  of  care  extraor- 
dinary diligence.  The  jury  was  likewise  fully  in- 
structed as  to  the  grades  of  diligence  implied  from 
the  terms  "ordinary  care"  and  "extraordinary  care." 

The  response  of  the  jury  to  this  issue,  as  de- 
lined  by  the  charge  quoted,  was  in  the  following 
words : 

"In  response  to  the  seventh  issue  they  find  and 
answer:  The  jury  are  unable  to  determine  from 
the  evidence  the  immediate  cause  of  the  fire.  As 
to  the  measure  of  care  and  diligence  used  in  pro- 
tecting and  caring  for  the  cotton  as  warehouseman, 
the  jury  are  of  the  opinion  that  ordinary  care  and 
diligence  was  used  in  the  warehouse  proper,  or  up- 
stairs, both  before  and  at  the  fire,  the  water  sup- 
ply seeming  ample,  and  the  engine  and  hose  were 
handled  with  promptness  and  intelligence;  but,  in 
the  opinion  of  the  jury,  the  construction  of  the 
warehouse  was  faulty  in  some  respects,  especially 
in  not  being  closed  up  on  the  west  side,  or  river- 
front, below  the  level  of  the  floor  where  cotton 
was  held.  The  jury  think  this  space  or  opening 
should  have  been  closed  up,  or  there  should  have 
been  a  watchman  stationed  under  the  warehouse 
or  on   the   levee   in   front  of   the   warehouse." 
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The  charge  of  the  learned  Chancellor  was  full 
and  without  error  in  defining  responsibility  of  ware- 
housemen. Waller  v.  Parker ^  5  Cold.,  477;  Schou- 
ler  on  Bailments,   Sec.   101. 

The  finding  of  the  jury  must  be  construed  as 
a  finding  that  the  compress  company  was  liable 
only  as  a  warehouseman,  and  that  neither  by  "agree- 
ment or  confidence"  had  it  assumed  any  other  or 
higher  responsibility  than  that  of  warehouseman 
for  storage  and  compression.  If  it  had  assumed 
absolute  responsibility  for  the  safe-keeping  of  the 
goods,  or  direct  liability  for  a  loss  by  accidental 
fire,  the  jury  should,  under  this  charge,  have  re- 
ported such  superadded  duty  or  responsibility.  Under 
the  rule* of  ordinary  care,  this  finding  acquits  the 
defendant  of  negligence,  unless  the  defect  in  the 
building  pointed  out  by  the  jury  in  some  way  was 
the  proximate  cause  of  the  loss  or  contributed  to 
the  loss.  We  have  carefully  examined  the  very 
voluminous  proof  upon  this  question  of  negligence, 
and  are  entirely  satisfied  with  the  finding  of  the 
jury,  and  with  the  decree  of  the  Chancellor  hold- 
ing that   no   negligence   was   established. 

The  defect  in  the  building  referred  to  by  the 
jury  does  not  appear  to  have  in  any  way  contrib- 
uted to  the  loss,  or  to  have  been  the  cause  of 
the  fire.  There  is  a  total  want  of  connection  be- 
t^veen  the  negligence  and  the  injury.  This  want 
of  causal  connection  is  fatal  to  any  demand  that 
a  decree  should  p£|,ss  finding  a  loss  by  negligence. 
The    rule,   as    we   understand    it,   is    that  "the  bur- 
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den  of  proof  is  upon  the  bailor  to  prove  the  con- 
tract and  the  delivery  of  goods;  then  upon  the 
bailee  to  show  their  loss  and  the  manner  of  the 
loss.  The  burden  then  shifts  to  the  bailor  to 
establish  that  the  loss  was  due  to  negligence." 
Rxuiyan  v.  Caldwelly  7  Hum.,  134;  L.  ^  N.  B.  JR. 
V.  Manchester  Mills;  Schouler  on  Bailments,  Sec. 
101. 

Under  this  rule  the  burden  of  proof  was  upon 
complainant  to  show  that  this  fire  was  the  prob- 
able result  of  negligence.  If  this  defect  in  con- 
struction of  building  can  be  shown  to  have  been 
the  proximate  cause  of  the  fire,  or  to  have  con- 
tributed to  the  loss,  then  the  liability  is  made  out; 
but  the  proof  makes  it  absolutely  certain^  that  this 
fire  did  not  originate  from  beneath  the  building — 
the  exposed  part — but  that  it  originated  upon  the 
heads  of  bales  of  cotton  standing  on  end  upon 
the  fioor.  At  the  time  it  was  discovered  it  did 
not  cover  more  than  the  heads  of  three  bales.  If 
it  had  appeared  that  the  fire  originated  on  the 
floor,  or  beneath  the  fioor,  then  a  connection  be- 
tween the  defective  and  exposed  building  and  the 
fire  would  have  been  rendered  probable.  The  loss, 
therefore,  was  not,  in  the  opinion  of  the  Chancel- 
lor, attributable  to  this  exposure  of  the  under 
parts  of  the  warehouse  to  the  invasion  of  the 
tramp  or  the  torch  of  the  incendiary.  In  this 
view   we   agree   with   him. 

The  answer  of  the  defendant  compress  company 
})resents   an    issue    of    negligence   which   was   wholly 
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unnecessary,  in  view  of  the  failure  of  complainant 
to  charge  negligence.  No  presumption  of  negli- 
gence arises  from  the  destruction  by  fire  of  goods 
in  the  hands  of  a  bailee  for  hire.  This  we  had 
occasion  to  consider  at  this  term  in  Railroad  v. 
Manchester  Mills,  supra.  Therefore,  a  bill  alleging 
a  loss  by  fire  of  goods  in  hands  of  bailee  should, 
in  order  to  make  an  issue,  charge  such  loss  to 
have  been  by  negligence.  In  view,  however,  of 
the  fact  that*  the  answer  presented  an  issue,  and 
that  the  parties  went  to  the  jury  upon  the  issue 
thus  made  in  the  answer,  we  have,  without  com- 
mitting ourselves  to  the  sufficiency  of  the  plead- 
ing, treated  the  question  of  negligence  as  suffi- 
ciently raised,  so  far  as  the  compress  company  is 
affected. 

Thii^d. — It  is  next  insisted  that  under  the  facts 
of  this  case  the  obligation  of  the  compress  com- 
pany is  that  of  an  insurer  against  loss  or  damage 
by  fire;  that  its  liability  is  not  for  a  breach  of 
obligation  to  take  out  insurance,  nor  for  damage 
resulting  from  false  representation  that  its  policies 
were  sufficient  in  terms  and  amount  to  cover  own- 
er's interest  in  all  cotton  while  in  its  compress, 
but   that   it   is   liable   as   an   insurer. 

It  may  be  assumed  that  the  corporate  powers 
of  this  defendant  were  ample  to  authorize  it  to 
contract  with  its  customers  that  it  would  assume 
liability  for  any  loss  by  fire,  whether  accidental  or 
the  result  of  its  negligence.  But  did  it  do  so? 
The    contracts    between    the    railway   lines    and    the 
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compress  company  explicitly  negative  any  idea  of 
such  liability.  These  contracts  require  of  the  com- 
press company  that  insurance  for  the  benefit  of 
tlie  carriers  should  be  taken  "in  good  and  solvent 
companies.'*  The  dray  ticket  receipts  stated  that 
the  cotton  was  "covered  by  them  with  insurance 
for  the  owner  as  interest  may  appear."  This  form 
of  dray  ticket  was  not  habitually  used.  The 
statement  on'  these  receipts  varied,  and  shippers 
seem  to  have  themselves  dictated  the  terms  in 
which  this  insurance  obligation  was  stated.  The 
following  forms  of  dray  receipts  are  shown  to  have 
been   in   use   at  the   date   of  this   transaction: 

Memphis,  Tenn.,  Oct.' 20,  1887. 
Received  at  the  Merchants'  Cotton-press  and  Storage  Company  No.  4, 
from  Jones  Bros.  &  Co.,  the  following  cotton  in  good  order: 

N.  B. — It  is  agreed  and  understood  that  the  cotton  enumerated  below 
is  fully  covered  by  the  policies  of  insurance  of  the  Merchants'  Cotton- 
press  and  Storage  Company,  of  Memphis. 

Marks.  No.  Cotton  Bales. 

ETON  25  Twer.ty-five  B.  C. 

Jones.  Cooper. 

Me.  I. 

Memphis,  Tenn.,  ,  188 

Received  of  A.   A.    Paton   &  Co.,   by   Merchants*   Cotton-press   and 

Storage  Company,  for  compressing,  and  covered  by  them  with  insurance, 

the  following  cotton  in  good  order  at  press  No.  : 

If  held  in  press  over  fifteen  days  before  bill  of  lading  issues,  or  iT  sold 

while  in  press,  fifty  cents  per  bale  per  month  charges  will  be  collected 

before  delivery  or  shipment. 

Oct.  21,  1887. 

Memphis,  Tenn.,  ,  188 

Received  by  the  Merchants'  Cotton-press  and  Storage  Company,  from 
E.  L.  Topp  &  Co.,  the  following  cotton  in  good  order  and  condition,  to 
be  compressed : 

If  held  in  the  press  over  fifteen  days  before  the  bill  of  lading  issues, 
or  if  sold  while  in  press,  fifty  cents  per  bale  per  month  charges  will  be 
collected  before  delivery  or  shipment. 

Oct.  22,  1887. 
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Memphis,  Tenn.,  10-1887. 

Received  of  C.  £.  F.  Hall,  Agent,  in  good  order,  the  following  cotton, 
marked  as  per  margin,  by . 

Memphis,  Tenn.,  9,  28,  1887. 

Received  at  the  Merchants'  Cotton-press  and  Storage  Company  No.  4, 
from  Alsobrook,  Bowling  &  Co.,  the  following  cotton  in  good  order: 

N.  6. — It  is  agreed  and  understood  that  the  cotton  enumerated  below 
is  fully  covered  by  the  policies  of  insurance  of  the  Merchants'  Cotton-press 
and  Storage  Company. 

Subject  to  storage  and  insurance  if  held  in  the  press  over  fifteen  days 
before  bill  of  lading  is  issued.  Not  transferable  without  charges  from 
date  of  receipt. 

The  voluminous  proof  as  to  "course  of  busi- 
ness," "general  understanding,"  and  "local  custom" 
has  been  carefully  jexarained,  and  we  concur  with 
the  Chancellor  in.  holding  that  there  was  no  such 
uniformity  in  the  "course  of  business"  or  concur- 
rence in  "general  understanding"  between  the  com- 
press company  and  the  buyers  and  shippers  at 
Memphis  as  to  constitute  proof  of  any  assumption 
of  the  liability  of  an  insurer.  As  to  verbal  agree- 
ments and  representations  concerning  this  obliga- 
tion and  its  extent,  the  finding  of  the  jury  seems 
conclusive  against  the  claim  now  asserted  by  com- 
plainant. 

In  response  to  the  third  issue  of  fact  the  jury 
responded  that  "they  assumed  a  liability  verbally 
and  according  to  terms  of  the  written  contracts  to 
carry  insurance  for  the  benefit  of  railroads,  trans- 
portation lines,  or  owners  upon  all  cotton  in  bales 
while  in   their  possession." 

In  response  to  the  fourteenth  is«ue,  which  called 
for   a  finding  as    to    representations    made   as  to   its 
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liability  for  cotton  destroyed  by  fire,  the  jury  re- 
sponded that  it  "represented  to  the  agent  of  com- 
plainant that  the  cotton  in  their  (the  compress 
company's)  presses,  was  fully  insured,  as  per  con- 
tract already  exhibited  in  answer  to  the  first  issue.'* 

These  findings  are  abundantly  sustained  by  the 
evidence,  and  we  decide  that  the  compress  com- 
pany did  not  agree  or  promise,  verbally  or  other- 
wise, to  assume  the  responsibility  of  an  insurer 
against   loss   or   damage   by   fire. 

Fourth, — This  brings  us  to  a  consideration  of 
the  alleged  obligation  of  the  compress  company  to 
carry  insurance  in  terms  and  amount  sufficient  to 
cover  the  interest  of  owners  until  actual  delivery 
to   the   carrier. 

The  learned  Chancellor,  in  an  able  and  elabo- 
rate opinion,  reached  the  conclusion  "that  both  the 
Newport  News  and  Mississippi  Valley  Company 
and  the  compress  company  assumed  an  obligation 
to  fully  insure  the  cotton  in  the  press  from  the 
moment  it  was  received  there  until  it  was  deliv- 
ered  on   the    cars   for  transportation." 

The  position  of  counsel  representing  the  com- 
press company,  presented  in  pleadings  and  in  argu- 
ment, is  that  its  contract  for  insurance  of  owner's 
interests  is  found  alone  in  its  dray  ticket  receipts, 
and  that  upon  the  surrender  of  this  contract  to 
the  carrier,  and  the  acceptance  of  bill  of  lading, 
the  compress  company  ceased  to  bear  any  relation, 
by  contract  or  otherwise,  to  the  depositor  of  cot- 
ton,  and    that    the    carrier    was    substituted    in    the 
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relation  of  bailor  formerly  held  by  the  depositor, 
and  that  the  latter  must  thenceforward  look  alone 
to  his  bill  of  lading  and  to  his  own  insurance 
for  protection;  that,  on  the  other  hand,  the  rela- 
tion and  liability  of  the  compress  company  to  the 
carrier  who  had  taken  up  the  dray  tickets,  and  in 
exchange  given  its  own  bill  of  lading,  is  not  iden- 
tical with  that  formerly  held  by  the  depositor,  but 
is  to  be  determined  alone  by  the  written  contract 
for  compression  existing  between  the  carrier  issu- 
ing bill  of  lading  and  the  compress  company. 
This  argument  concedes  that  the  interest  of  own- 
ers was  within  the  insurance  obligation  assumed 
by  the  defendant  until  terminated  by  surrender  of 
the  contract  contained  in  dray  ticket  to  the  car- 
rier. This  position  assumes  that  the  dray  receipts, 
in  themselves,  constitute  the  contract  between  the 
depositor  and  the  cotton-press  company.  If  con- 
ceded, it  would  narrow  the  controversy  to  a  construc- 
tion of  the  language  of  these  receipts,  and  a  deter- 
mination of  the  effect  of  the  transfer  of  them  to  the 
carrier  in  exchange  for  a  bill  of  lading,  and  the  sub- 
sequent surrender  of  same  to  the  compress  company 
for  a  different  receipt.  This  presents  altogether 
too  narrow  and  contracted  a  view  of  this  case. 
In  order  to  determine  the  character  and  extent  of 
this  obligation  concerning  insurance,  we  must  look 
to  the  course  of  business  between  the  compress 
company  and  the  depositors  of  cotton,  its  relations 
to  the  cotton-buyers  and  cotton-shippers  at  Mem- 
phis,  its  relations,   contractual    or  otherwise,   to    the 
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carriers  who  issued  bills  of  lading  upon  its  dray 
receipts,  and  the  representations  concerning  insur- 
ance made  by  its  agents  and  officers  to  those  do- 
ing business  with  it,  and  especially  to  Bowles  & 
Sons,  the  agents  of  complainant  and  the  depositors 
of    this    cotton. 

The  evidence  establishes  that  at  the  date  of 
this  transaction,  and  for  several  years  previous, 
the  railway  companies  had  no  rate  for  compressed 
cotton.  The  rate  was  exclusively  for  uncompressed 
cotton  in  bales.  The  carriers  were  accustomed 
in  their  bills  of  lading  to  stipulate  for  the  priv- 
ilege of  compression  at  their  own  expense.  For 
many  years  the  defendant  compress  company  had 
had  an  absolute  monopoly  at  Memphis  of  the 
compression  business.  During  this  time  it  had 
contracts  with  every  railway  entering  Memphis, 
identical  in  substance  with  the  one  set  out  in 
statement  of  the  case.  Under  their  contracts  each 
carrier  contracted  to  give  to  this  defendant  all 
cotton  shipped  over  its  line  for  compression.  The 
agreement  by  which  the  carrier  contracted  with 
the  compress  company  to  issue  bills  of  lading  upon 
its  dray  tickets  was  undoubtedly  the  result  of  an 
arrangement  between  the  carriers  and  shippers  and 
compress  company,  and  was  intended  to  facilitate 
the  prompt  issuance  of  bills  of  lading  and  avoid 
delay  while  awaiting  compression.  The  consignor 
of  cotton  was  thus  enabled,  so  soon  as  he  could 
have  his  cotton  drayed  to  the  compress,  to  obtain 
a    bill    of   lading,   upon    which    he    could    draw   for 
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value  of  shipment  against  his  consignee.  This 
arrangement  saved  capital,  and  interest  on  capital, 
and  greatly  advanced  the  interests  of  buyers  of 
cotton   on   Memphis  market. 

The  fourth  clause  in  the  compression  contract 
with  the  Newport  News  and  Mississippi  Valley 
Company,  constituting  the  compress  company  the 
agent  for  the  carrier  for  the  receipt  of  cotton,  is 
the  important  feature  of  this  contract.  It  was  an 
essential  part  of  the  arrangement  by  which  the 
carrier  accepted  a  delivery  at  the  cotton-press  as 
a  delivery  to  it,  and  by  which  the  consignor  as- 
sented to  the  stipulation  permitting  the  carrier  to 
have  all  cotton  intrusted  to  it  for  transportation 
compressed  before  shipment.  This  agency  for  apy 
particular  carrier  could  not,  with  reference  to  any 
particular  lot  of  cotton,  begin  until  the  cotton  had 
been  received  for  compression,  and  for  shipment 
over  line  of  a  designated  carrier  with  whom  a 
compression  contract  existed.  Hence  arose  the 
permit  system,  under  which  no  cotton  was  received 
into  the  compress  (as  a  general  rule)  until  a  per- 
mit had  been  granted  by  the  carrier  controlling  the 
particular  press  in  which  the  shipper  wished  his 
.  cotton  deposited.  It  is  true  that  permits  were  not 
in  every  instance  demanded,  and  it  is  likewise  true 
that  the  depositor  obtaining  such  permit  was  not 
thereby  obligated  to  ship  his  cotton  out  over  the 
line  granting  the  permit.  It  was  regarded,  how- 
ever, as  indicating  that  the  depositor  expected  to 
"route"    his  cotton  out  over  the   line  granting  per- 


44  JACKSON : 


Lancaster  Mills  ?'.  Merchants'  Cotton-press  Company  and  Others. 

mit.  The  obligation  of  the  carrier  to  issue  his 
bill  of  lading  upon  cotton  so  "permitted"  into  a 
particular  press  did  not  by  the  contract  arise  until 
the  depositor's  dray  tickets  were  presented.  These 
evidenced  the  fact  that  the  compress  company  held 
the  cotton  for  compression,  and  the  carrier  accepted 
the  delivery  to  him  of  the  dray  receipts  as  a 
symbolical  delivery  of  the  cotton,  though  the 
cotton  was  actually  in  custody  of  the  compress 
company,  and  was  to  remain  there  until  com- 
pressed. 

The  liability  of  the  carrier  to  the  shipper  un- 
questionably began  when  it  issued  its  bill  of  lad- 
ing. To  protect  itself  it  contracted  that  the  com- 
press company  should  stand  responsible  to  it  as  a 
bailee  for  hire,  and  that  it  should  carry  insurance 
covering  the  cotton  against  loss  by  fire  while  in 
its  custody.  It  might  have  limited  the  obligation 
of  the  bailee  to  an  insurance  of  its  interest  in  the 
cotton  from  date  of  issuance  of  bill  of  lading,  or 
to  insurance  against  liability  upon  its  bill  of  lad- 
ing. In  such  case,  if  the  insurance  had  issued  in 
these  terms,  the  owner's  interest  in  the  insurance 
would  have  depended  upon  the  primary  liability  of 
the  carrier  to  the  owner  by  reason  of  some  breach 
of  carrier  obligation.  But  the  carrier  did  not 
limit  the  obligation  of  the  compress  company  to  a 
procurement  of  insurance  protecting  only  its  insur- 
able interest.  In  the  same  terms  by  which  the 
compress  company  contracted  to  compress  all  cotton, 
it   contracted   to   carry  insurance   upon   all   cotton  in 
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its  presses  for  compression.  Its  contract  was  that 
it  should  "  compress  all  of  said  cotton,  and  shall 
insure  the  same  for  the  benefit  of  the  first  party." 
The  cotton  itself  was  to  be  insured.  For  the 
benefit  of  the  carrier  it  is  true.  But  a  carrier 
has  such  an  insurable  interest  in  goods  intrusted 
to  him  for  carriage  that,  it  may  insure  not  only 
its  interest  or  its  liability,  but  the  whole  value  of 
the  goods.  And  in  such  case  it  may  collect  the 
whole  value,  and,  after  re-imbursing  itself  for  its 
special  loss,  it  will  hold  the  surplus  in  trust  for 
the  owners.  Wood  on  Fire  Insurance,  *Sec.  294. 
Home  Insurance  Company  v.  Warehouse  Company^ 
93  U.    S.,    641. 

An  insurance  for  the  benefit  of  a  carrier  upon  the 
goods  in  its  custody,  not  limited  to  an  insurance 
of  its  liability  or  interest^  is  an  insurance  of  the 
whole  value,  and  one  in  which  the  owner  has  an 
interest.  The  case  of  Home  Insurance  Company  v. 
Baltimore  Warehouse  Company  is  an  instructive  and 
well- reasoned  case,  and  meets  our  approval.  The 
insurance  in  that  case  was  taken  out  by  warehouse- 
men  against  loss  by  fire  "on  merchandise  their 
own,  or  held  by  them  in  trust,  or  in  which  they 
have  an  interest  or  liability,"  contained  in  a  des- 
ignated warehouse.  It  was  held  that  the  policy 
covered  the  merchandise  on  storage  itself,  and  not 
merely  the  interest  or  claim  of  the  bailee.  The 
assured  was  allowed  to  recover  the  entire  value, 
holding  the  remainder,  after  satisfying  their  own 
loss,   as    trustees   for    the    owners.      The    warehouse- 
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men  were  under  no  obligation  to  insure  owner's 
interest,  their  warehouse  receipts  contaiinng,  by  re- 
quirement of  charter,  a  statement  that  it  "was  not 
insured   by   the   corporation." 

Evidence  was  offered  tending  to  show  that  the 
insurer  and  assured  intended  only  to  insure  the 
interest  or  liability  of  the  warehousemen.  This 
proof  was  rejected  upon  the  ground  that  there  was 
no  ambiguity;  that  the  merchandise  itself  was  in- 
sured, and  not  the  interest  of  the  assured;  and 
these  plain  w^ords  could  not  be  explained  away  by 
parol.      93  'U.   S.,   527. 

The  case  of  JLondon  and  North-ivestern  Railway 
Company  v.  Glynn,  1  Ell.  k  Ell.,  Q.  B.,  652,  is  a 
leading  case  much  cited.  The  policy  was  for 
£15,000,  "on  goods  their  own  and  in  trust  as  car- 
riers" in  a  certain  warehouse.  In  an  action  on 
tlie  policy  it  was  held  that,  to  the  extent  of  the 
policy,  the  whole  value  of  goods  in  the  warehouse 
in  the  carrier's  possession  was  insured  by  it,  and 
not  merely  their  interest  in  the  goods,  and  that 
the  carriers  would  be  regarded  as  trustees  for  the 
owners  of  the  amount  thus  recovered,  after  de- 
ducting their   charges   as   carriers. 

So  in  the  case  of  California  Insurance  Company 
v.  Union  Compress  Company  the  policy  was  taken 
out  by  the  compress  company  to  cover  cotton 
"their  own,  or  held  by  them  in  trust  or  on  com- 
mission." It  was  conceded  that  this  policy  cov- 
ered owner's  interest;  but  the  tjontention  was  that 
railway    companies   w^hich    had    issued    bills    of   lad- 
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ing  upon  the  cotton  while  in  the  compress,  and 
which  had  been  held  liable,  as  carriers,  for  the 
value  of  the  cotton  (the  fire  being  result  of  neg- 
ligence of  carriers),  were  not  beneficiaries  under 
the  policy.  It  was  held  by  the  Court  that  the 
railway  companies,  with  outstanding  bills  of  lading, 
had  an  insurable  interest  in  the  cotton,  and  to 
that  extent  were  the  owners  of  the  cotton  which 
was  held  in  trust  for  them  by  the  compress  com- 
pany.     133   U.    S.,  409. 

In  the  light  of  these  authorities,  we  are  of  opin- 
ion that  the  contract  between  the  Newport  News 
and  Mississippi  Valley  Railroad  Company  and  the 
Merchants'  Cotton-press  and  Storage  Company  im- 
posed an  obligation  upon  the  latter  to  insure  all 
cotton  in  their  presses  against  loss  by  fire,  and  that 
this  obligation  was  imposed  in  such  broad  and  un- 
ambiguous terms  as  to  require  insurance  upon  the 
full  value  of  the  cotton,  and  covering  every  inter- 
est in   such   cotton. 

The  compress  company  was  under  no  duty  to 
insure  owner's  interest,  unless  this  contract  imposed 
the  duty  and  furnished  the  consideration.  That  it 
regarded  this  obligation  as  imposed  would  seem  to 
be  indicated  by  the  terms  of  its  policies  of  in- 
surance on  cotton  in  press  No.  4.  This  insurance 
amounted,  at  date  of  this  loss,  to  $301,000,  and 
was  in  about  forty  different  oflS-ces.  All  of  this 
insurance  was  (in  so  far  as  the  written  parts  of 
the  policy  show)  in  the  same  terms  and  upon  same 
interest,  and   was   in  these   words: 
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"On  all  cotton  in  bales  received  by  them  as 
agents,  for  the  benefit  of  railroads,  transportation 
lines,  or  owners,  in  the  boundaries  of  the  Mer- 
chants' Cotton-press  and  Storage  Company's  west 
navy-yard  compress,  situate  and  bounded  as  follows: 
East  by  the  west  line  of  Fulton  Street,  west  by 
the  Mississippi  River,  north  by  Auction  Street,  and 
south   by   Market   Street. 

"The  liability  of  the  insurers  is  to  begin  on  the 
receipt  of  said  cotton  on  premises  of  the  assured, 
as  herein  described,  for  compressing,  and  is  to 
cease  and  terminate  when  removed  from  the  plat- 
forms of  the  Merchants'  Cotton-press  and  Storage 
Company   for  transportation." 

In  express  terms  these  policies  covered  "  all  cot- 
ton in  bales  received  by  them  as  agenfSy^  and  for 
the  benefit  of  railroad  or  owner.  We  attach  no 
importance  to  the  disjunctive  "or."  The  clear  con- 
tract was  to  insure  the  cotton  itself  in  the  hands 
of  the  assured  as  agents;  whether  agents  for  rail- 
roads, transportation  lines,  or  owners,  it  was  alike 
insured,  and  for  the  benefit  of  these  different  classes 
of  persons  having  insurable  interest.  There  is  no 
ambiguity  in  the  policies,  and  evidence  offered  to 
show  an  understanding  limiting  the  plain  and  ob- 
vious meaning  of  the  written  contract  of  insur- 
ance was  not  admissible,  and  was  properly  rejected. 
93  U.  S.,  527;  133  U.  S.,  418;  36  Md.,  398;  66 
Md.,   339. 

That  this  obligation  was  imposed  upon  the  com- 
press    company     primarily     to     secure     the     railway 
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company  itself,  cannot  affect  the  fact  that  in  secur- 
ing its  own  protection  it  likewise  secured  the 
interests  of  owners.  Many  reasons  might  be  sug- 
gested moving  it  to  demand  that  the  cotton  itself 
and  not  merely  its  own  liability  or  interest  should 
be   covered. 

The  obligation  thus  imposed  upon  the  compress 
company  to  insure  .the  cotton  itself  against  any 
loss,  during  the  entire  period  of  its  custody,  ex- 
plains the  representations  made  by  the  officers  and 
agents  of  that  company  concerning  its  liability  to 
carry  insurance.  It  accounts  for  and  explains  its 
representations — made  orally  and  in  writing  and 
printed  upon  its  dray  tickets — that  cotton  was  in- 
sured for  benefit  of  owners;  and  the  finding  of  the 
jury  that  it  represented  that  cotton  was  so  insured 
while  in  its  press  is  abundantly  supported.  This 
obligation  was  co-extensive  with  its  custody.  It 
was  not  limited  by  the  life  of  the  dray  ticket.  It 
was  not  affected  by  the  issuance  of  the  bill  of 
lading.  The  actual  possession  of  the  cotton  re- 
mained with  the  compress  company.  The  effect 
upon  the  possession  of  the  compress  company  of 
the  issuance  of  a  bill  of  lading  while  the  cotton 
was  in  fact  in  the  custody  of  the  compress  com- 
pany, was  discussed  in  Insurance  Company  v.  Com- 
press Company^  supra.  What  was  there  said  is  so 
applicable  that  we  quote  a  paragraph :  "As  to  the 
suggestion  that  by  the  bills  of  lading  the  possession 
of  the  cotton  was  transferred  to  the  railroad  com- 
panies, and  that  the  policy  was  avoided  thereby, 
4— 5p 


50  JACKSON : 


Lancaster  Mills  v.  Merchants*  Cotton-press  Company  and  Others. 

the  answer  is,  that  the  cotton  was  still  in  the 
hands  of  the  plaintiff,  in  its  actaal  possession,  and 
upon  its  premises.  At  most  the  railroad  companies, 
by  acquiring  the  receipts  of  the  plaintiff  and  issu- 
ing bills  of  lading  for  the  cotton,  took  only  con- 
structive possession  of  it ;  and  the  plaintiff,  retaining 
actual  physical  possession  of  it,  did  not  lose  the 
right  to  effect  insurance  for  its  own  benefit,  and  as 
bailee  or  agent,  for  the  protection  of  the  railroad 
companies.  All  that  the  railroad  companies  ac- 
quired was  the  right  to  ultimate  possession,  which 
passed  to  them  by  the  transfer  to  them  by  the 
original  depositors  of  the  cotton  receipts  given  by 
the   plaintiff."      133   U.   8.,   415. 

Fifth. — What  is  the  liability  of  the  Newport 
News  and  Mississippi  Valley  Company  by  reason 
of  the  failure  of  the  cotton-press  company  to  carry 
insurance  sufficient  in  amount  to  cover  full  value 
of  owner's  interest?  Was  this  railway  company 
under  any  obligation  as  to  insurance?  The  Chan- 
cellor on  the  facts,  and  upon  a  construction  of  its 
contract  with  the  compress  company,  reached  the 
conclusion  that  "the  railroad  company,  by  its  con- 
tract with  the  compress  company,  in  express  terms 
assumed  this  obligation,  and  appointed  the  latter 
its   agent  to   carry   it   out." 

Unless  the  imposition  of  an  obligation  upon  the 
compress  company  is  the  same  thing  in  law  as  an 
express  assumption  of  a  like  obligation,  then  this 
conclusion  is  not  to  be  sustained.  Nowhere  in 
that  contract  does  the  railway  company  assume  that 
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it  is  under  any  obligation  concerning  inBurance. 
IN'either  are  we  able  to  give  any  such  construc- 
tion to  this  contract  as  constitutes  the  compress 
company  the  mere  agent  of  the  railway  company 
in  carrying  insurance.  If  the  carrier  was,  by  law 
or  by  contract  with  shippers,  obligated  to  carry  in- 
surance, then  it  would  not  escape  responsibility  by 
showing  that  it  had  required  the  compress  to  do 
what  it  was  bound  to  do.  It  could  not  thus 
throw  its  duty  upon  another.  The  liability  of 
the  Newport  News  and  Mississippi  Valley  Company 
was  the  liability  of  a  carrier,  not  the  technical  lia- 
bility of  an  insurer.  After  bill  .of  lading  issued 
it  was  not  liable  for  a  loss  by  fire,  unless  the 
result  of  negligence.  This  liability  of  a  ckrrier, 
modified  or  not  by  fire  clause,  was  one  which  it 
could  carry  or  insure  against.  It  was  under  no 
obligation  whatever — this  contract  out  of  the  way 
— to  carry  insurance  either  upon  its  own  liability 
or  covering  owner's  interest.  In  view,  however, 
of  its  own  liability,  it  was  a  wise  and  reasonable 
precaution  to  require  the  compress  company  to 
carry  insurance  for  its  benefit.  That  this  contract 
bound  the  compress  company  to  insure  the  cotton 
itselfy  and  not  merely  the  carrier's  responsibility, 
and  thus  such  insurance  would  incidentally  inure 
to  the  benefit  of  owners,  aflords  no  reason  what- 
ever for  holding  the  carrier  liable  for  the  failure 
of  the  cotton-press  company  to  fully  carry  out  its 
obligation.  The  voluntary  imposition  of  an  obli- 
gation  of   insurance  incidentally  beneficial    to    own- 
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era    of   cotton    is    not    in    law   or    reason    the    same 
thing    as    the    assumption   of   an    obligation    of    in- 
surance.     The  failure   of   the    cotton-press   company 
to    carry   such    insurance    may    result    in    incidental 
damage    to    owners;     but    unless    the    railway    com- 
pany  was   under  some   obligation   to   insure,  or  that 
the   compress    company   should    insure,   no    right    of 
action   exists   in  favor   of   owners  against  it.      There 
is    no    privity    between    the     railway    company    and 
owners   with   respect   to   insurance.      If   it    could   be 
shown    that    the    railway    company    had    represented 
to  shippers  that  cotton,  while  awaiting  compression, 
was   covered  by  the   policies   of  the   corporation  em- 
ployed  by  it   to    compress   same,   and    such   shipper, 
in    reliance    upon    this    representation,   had    accepted 
a  bill   of  lading  giving   the   carrier   a  right  to  •have 
the   cotton    compressed,   and    had   not,   by   reason   of 
these    representations,  taken   out  insurance   for  him- 
self,   then    an    action    would    lie    upon     such    facts. 
But  no   such    case    is    made    here.      The    most   that 
can    be    said    is    that    the    general     purport    of    the 
contract  was   known  to  shippers,  though   these   con- 
tracts   were    private,    unregistered    instruments,    and 
manifestly    not    intended    by  the    carriers    to    influ- 
ence  or   affect    the    action   of    shippers   as  to   insur- 
ance.     But    assuming    that    this    complainant  'knew 
the    precise    terms    of   this    contract,    in    what    way 
is   he    to   draw  from   it  the   conclusion   that,  in   case 
the   compress   company   fails  to   insure,  he    may   fall 
back    upon    the    railway    because    the    railway    has 
imposed  voluntarily  the  duty  of  insurance  upon  the 
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compress  company?  The  agency  of  the  compress 
company  fot^  the  railway  company  in  no  way  re- 
lated to  insurance.  The  body  of  this  contract 
related  to  the  terms  and  conditions  upon  which 
compression  of  cotton  should  be  carried  on  for 
the  railway  company.  With  respect  to  this  we 
must  regard  the  compress  company  as  an  inde- 
pendent corporation,  carrying  on  the  business  of 
compression  for  all  who  demanded  its  services. 
The  railway  company,  as  a  large  customer,  required, 
as  a  condition  upon  which  it  would  do  business, 
that  it  should  carry  insurance.  This  was  an  obli- 
gation imposed  upon  the  compress  company,  and 
not  one  assumed  by  the  railway  company  to  be 
executed  by  the  former  as  agent  for  the  latter. 
Xo  other  relation  existed  between  the  railway  com- 
pany and  the  compress  company  than  shown  by 
the  written  contract.  This  the  jury  have  expressly 
found  in  response  to  the  ninth  issue.  We  find 
no  reason   for  doubting   this  fact. 

The  compress  company  was  regarded  by  all  who 
had  dealings  with  it  as  the  only  obligated  party 
as  to  insurance.  The  bill  nowhere  charges  an 
obligation,  imposed  by  law  or  assumed  directly  or 
indirectly  by  the  carrier,  to  insure  or  cause  to  be 
insured  the  interest  of  shippers.  As  stated  in  a 
foregoing  part  of  this  opinion,  the  relief  which 
seems  to  have  been  contemplated  by  the  pleader 
was  a  mere  substitution  of  complainant  to  the 
rights  and  equities  of  the  railway  company  under 
its     contract  .  with     the     compress    company.      That 
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these  contracts  between  the  several  carriers  and  the 
cotton-press  company  tended  very  dirJbtly  to  sup- 
press competition  and  to  build  up  and  sustain  a 
monopoly  we  have  no  doubt;  but  that  the  mo- 
nopolistic tendencies  of  these  arrangements  shpuld 
have  the  effect  of  imposing  an  obligation  of  in- 
surance not  otherwise  deducible  from  the  con- 
tracts,  is   not  so   clear   or   understandable. 

Whatever  loss  complainant  has  sustained  by  fail- 
ing to  protect  itself  by  its  own  insurance,  was 
wholly  due  to  reliance  upon  the  representations 
concerning  insurance  made  by  the  compress  com- 
pany. The  railway  company  entered  into  no  direct 
obligations  with  owners  concerning  insurance,  and 
made  no  representations,  misleading  or  otherwise,  on 
the  subject.  The  obligations  and  representations 
of  the  compress  company  were  not  the  obligations 
or  representations  of  any  authorized  agent  of  the 
railway  company,  and  there  is  nothing  in  this 
record  which  entitles  complainant  to  any  decree 
whatever   against   the   railway   company. 

Sixth, — AVe  come  now  to  a  consideration  of  the 
damage  resulting  to  complainant  by  the  breach  of 
the  obligation  of  the  cotton-press  company  to  carry 
insurance  sufficient  to  cover  full  value  of  the  cotton 
destroyed  by  fire.  To  the  extent  that  it  took  out 
policies  of  insurance  in  good  and  solvent  com- 
panies, in  terms  covering  owners  of  cotton  against 
loss  or  damage  by  fire  until  actual  delivery  to  the 
carrier,  it  has  complied  with  its  obligation.  As  to 
such    insurance   it   is   a   trustee   for   the   owners,   and 
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as  trustee  it  is  bound  to  make  proofs  of  loss,  and 
institute   necessary  proceedings  for  collection. 

Assuming  that  the  insurance  in  force  shall  be  col- 
lected and  distributed  fro  rata^  it  vnW  leave  about 
four-sevenths  of  the  value  uninsured  by  policies 
carried  by  the  warehousemen.  Is  the  defendant 
liable  for  this  uninsured  loss?  This  will  depend 
upon  the  legal  effect  of  a  contract  to  carry  insur- 
ance. A  contract  to  carry  insurance,  or  to  cover 
with  insurance,  or  a  representation  to  a  depositor 
that  his  deposit  is  insured,  is  very  different  in  its 
legal  effect  from  the  absolute  liability  of  an  in- 
surer. In  the  latter  case  the  action  would  be 
upon  the  risk  or  policy  for  the  value  of  the  prop- 
erty destroyed,  if  within  the  amount  of  the  risk. 
In  the  other  cases  the  action  would  be  for  such 
damage  as  resulted  from  breach  of  the  obligation 
to  carry  insurance.  The  measure  of  damages  may 
in  both  cases  be  the  same — ^the  value  of  the  prop- 
erty destroyed.  The  difficulty  in  this  case  arises 
from  the  fact  thaf  complainant  at  the  time  of  this 
loss  was  covered  by  a  marine  risk  in  the  Insur- 
ance Company  of  North  America,  containing  a  fire 
clause  covering  "  goods  on  shore  prior  to  ship- 
ment" for  ten  days.  That  this  risk  covered  this 
cotton  at  time  of  loss  is  not  disputable.  Prior  to 
the  bringing  of  this  suit  an  amount  of  money 
equal  to  the  full  value  of  the  cotton  burned,  plus 
ten  per  cent,  (that  being  the  terms  of  the  policy), 
was  paid  over  to  complainant,  and  a  paper  exe- 
cuted   styled    in    the    record    a   "borrowed    and    re- 
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ceived     note."       This     document     is     in     following 

words : 

"Boston,   Mass.,  January  23,   1888. 

"  Borrowed  and  received  of  the  president  and 
directors  of  the  Insurance  Company  of  North  Amer- 
ica, of  Philadelphia,  Pa.,  the  sum  of  twenty-two 
thousand  thirty-seven  dollars  and  sixty-nine  cents 
($22,037.69),  being  a  loan  pending  the  investigation 
and  determination  whether  the  loss  of  four  hun- 
dred and  thirteen  (413)  bales  of  cotton,  being  part 
of  a  lot  of  500  hundred  bales  marked  <L>  K, 
1 — 500,  shipped  by  Wm.  Bowles  &  Sons,  Memphis, 
under  a  bill  of  lading  of  the  Indiana,  Blooming- 
ton  and  Western  Railway  Company,  dated  Mem- 
phis, November  16,  1887  —  said  cotton  reported 
burned  at  Memphis  on  or  about  November  17,  1887 
— is  a  loss  for  which  the  carrier  should  be  held 
liable;  and  if  the  carrier  should  be  held  liable,  the 
undersigned  agrees  to  return  to  the  said  president 
and  directors  the  amount  thus  loaned  when  and 
to  the  same  extent  same  shall  be  recovered  from 
the   carrier. 

"(Signed)  Lancaster  Mills, 

"By   Harcourt  Armory,    TrtasP 

The  Chancellor,  in  speaking  of  this  defense  to 
this  suit,  thus  states  the  issue  presented  by  this 
receipt : 

"The  only  question  for  judgment  between  the 
parties  to  this  suit  is  whether  the  transaction  be- 
tween the  complainant  and  the  Insuranc  Company 
of   North   America    is    a    payment  of   this  loss.      If 
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it  is,  the  defendant's  breach  of  duty  and  of  con- 
tract has  not  damnified  it,  and  there  can  be  no 
recovery   here." 

Upon  a  construction  of  this  receipt,  and  upon 
the  authority  of  the  case  of  Inman,  Swan  ^  Go, 
V.  Railway  Company^  129  U.  S.,  129,  the  Chancel- 
lor reached  the  conclusion  that  this  was  not  in- 
tended as  a  payment,  but  as  a  mere  loan  pending 
determination  of  the  liability  of  the  other  parties 
supposed  to  be  primarily  liable  for  the  loss.  It  ^ 
would  seem  that  if  the  Lancaster  Mills,  not  rely- 
ing upon  the  obligation  of  the  compress  company 
to  carry  insurance,  had,  for  itself,  procured  other 
insurance  in  good  and  solvent  companies,  it  would 
not  be  heard  to  say  that  it  had  been  damnified 
by  the  failure  of  the  defendant  to  do  for  it  what 
it  had  done  for  itself.  It  is  not,  however,  neces- 
sary to  determine  this,  for  we  are  convinced  that 
the  transaction  between  the  Insurance  Company  of 
ITorth  America  and  the  complainant,  and  evidenced 
by  this  receipt,  is  in  fact  and  law  a  payment  and 
satisfaction  of  the  loss  sustained  by  the  burning 
of  this  cotton.  The  substance  of  this  transaction 
is  that  the  insurer  has  paid  the  amount  of  its 
liability  under  the  policy,  subject  alone  to  be  re- 
paid upon  the  contingency  that  the  assured  shall 
recover  same  from  the  carrier  as  being  primarily 
liable.  The  precaution  taken  in  calling  it  a  loan 
was  doubtless  due  to  a  fear  that  payment  might 
affect  the  right  of  the  insurer  to  the  benefit  of  a 
recovery  against   the   carrier. 
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This  precaution  canuot  change  the  fact  that  the 
assured  has  been  paid,  and  that  this  payment  is 
to  stand  unless  a  liability  shall  be  fixed  upon  the 
carrier,  in  which  case  the  recovery  from  the  car- 
rier is  to  inure  to  the  benefit  of  the  insurer.  The 
precaution  was  unnecessary.  If  the  liability  of  the 
insurer  was  secondary,  and  it  pays  the  loss,  it  is 
substituted  to  the  rights  of  the  assured  against  the 
party  primarily  liable,  and  may  maintain  a  suit  in 
the   name   of   the  assured   for  its  benefit. 

If  the  carrier  or  compress  company  is,  as  be- 
tween it  and  the  insurer  of  the  owners,  primarily 
liable,  then  an  action  in  the  name  of  the  assured 
may  be  maintained  for  the  benefit  of  the  insurer, 
and  the  fact  of  payment  will  not  aflfect  the  re- 
covery. This  we  expressly  decided  at  this  term 
in  the  case  of  Railroad  v.  Manchester  Mills,  88 
Tenn.,   653. 

The  case  of  Inman,  Swan  ^  Co.  v.  Railroad, 
supra,  is  not  in  any  way  in  conflict  with  the  con- 
clusion we  reach  as  to  effect  and  meaning  of  this 
borrowed  and  received  note.  In  that  case  it  ap- 
peared that  cotton  in  the  custody  of  a  railway 
company  was  destroyed  by  fire.  The  carrier's  bill 
of  lading  stipulated  that  it  should  have  the  ben- 
efit of  any  insurance  held  by  owner  on  goods  de- 
stroyed  by  fire  while  in  its  possession.  On  the 
other  hand,  the  owners  held  open  policies  of 
insurance  on  the  burned  cotton,  which  provided 
the  assured  should,  in  case  of  loss,  transfer  to 
the     insurer     his     claim     against    the    carrier,     and 
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providing  that  the  insurance  should  be  forfeited 
in  case  any  agreement  was  made  by  the  as- 
sured whereby  the  insurer's  right  to  recover  of 
the  carrier  was  released  or  lost.  The  owners  filed 
proofs  of  loss,  and  their  open  policy  was  re-in- 
stated for  original  amount.  They  then  entered 
into  an  agreement  to  prosecute  their  claim  against 
the  carrier  as  the  party  primarily  liable,  and  the 
insurer  agreed  to  allow  interest  on  the  claim  until 
collected. 

The  Court  held  that  this  stipulation  did  not 
amount  to  a  payment;  that  the  policies  were  not 
available  to  the  carrier,  inasmuch  as  the  liability 
of  the  insurers  depended  upon  the  condition  of 
resort  over  against  the  carrier.  It  was  also  held 
that  the  insurers  under  their  contract  had  the 
right  to  require  the  assured  to  proceed  first  against 
the  carrier,  and  to  decline  to  indemnify  them  until 
the  question  of  the  carrier's  responsibility  was  first 
settled.  That  case  and  this  are  totally  unlike 
both  with  respect  to  the  fact  of  payment  (for  no 
money  was  paid  or  loaned  to  the  assured)  as  well 
as  in  the  more  important  distinction  that  there 
the  carrier's  liability  was  primary  as  between  it 
and  the  insurer.  So  we  hold:  First,  that  in  point 
of  fact  the  complainant  has  received  payment  for 
its  loss  from  its  own  insurer;  second,  that  this 
fact  of  payment  would  not  prevent  the  maintenance 
of  a  suit  for  the  benefit  of  the  insurer  of  the 
owner  in  the  name  of  the  assured,  provided  the 
loss    is    one    which    the    defendants    ought    to    have 


60  •        JACKSOX : 


Lancaster  Mills  v.  Merchants'  Cotton-press  Company  and  Others. 


paid  as  between  them  and  the  insurer  of  the 
owners.  If  the  liability  of  defendants,  or  either  of 
them,  was  a  direct  one — as  for  negligence,  or  by  con- 
tract for  the  absolute  ^^ safe-keeping^^  of  the  cotton — 
then  the  liability  of  defendants  would  be  primary 
as  for  a  loss  proven  or  presumed  to  have  been 
caused  by  them.  In  such  case  the  insurer  of  the 
complainant  would  be  subrogated  to  the  right  of 
the  assured  against  the  party  primarily  liable.  This 
distinction  is  very  clearly  and  forcibly  illustrated 
in  the  case  of  the  North  British  Insurance  Company 
V.  London,  Liverpool  and  Globe  Insurance  Company^ 
5   Chancery   Division,   Law   Reports,   569. 

As  this  case  has  been  much  relied  upon  by  the 
learned  counsel  for  complainant,  we  briefly  state  the 
facts  of  the  case.  The  case  was  this:  A  firm  of 
warehousemen  ''  being  by  express  agreement,  or  a 
local  custom  of  London,"  liable  for  any  loss  or 
damage  which  occurred  to  grain  warehoused  with 
them,  for  their  own  protection  took'  out  policies 
on  grain  in  their  custody.  The  owners  of  certain 
grain  so  warehoused,  although  they  had  the  pri- 
mary liability  of  the  wharfingers,  for  their  better 
protection  took  out  policies  in  another  company 
upon  their  interest  in  the  same  grain.  A  loss  oc- 
curred. The  wharfingers'  companies  and  the  bailors' 
companies  contributed  to  a  fund  to  re-imburse  the 
warehousemen,  who  had  paid  the  loss  to  the  own- 
ers of  the  grain.  The  suit  was  one  between  the 
respective  companies  to  determine  how  the  loss 
should  be  borne  between   themselves.      It  was   held 


APRIL  TERM,  1890;  61 


Lancaster  Mills  v.  Merchants'  Cotton-press  Company  and  Others. 

that  the  wharfingers'  companies  were  liable  for  the 
whole  loss,  notwithstanding  there  was  the  usual 
clause  requiring  contribution  where  there  was 
double  insurance.  The  decision  was  rested  upon 
the  ground  of  the  primary  and  absolute  liability 
of  the  warehouseman  to  the  owner  of  the  goods 
in  his  custody.  If  the  wharfinger  had  taken  out 
no  insurance,  and  the  insurer  of  the  owner  of  the 
grain  had  paid  the  loss,  it  would  have  been  sub- 
stituted to  the  assured's  right  of  action  against  the 
wharfinger,  who  v^as  absolutely  and  primarily  liable. 
The  warehouseman  had  by  his  insurance  protected 
himself  against  this  primary  responsibility.  It  was 
held,  therefore,  not  to  be  a  case  of  double  insur- 
ance, but  of  separate  insurance  upon  entirely 
different   interests. 

Here  the  essential  fact  which  would  entitle  the  in- 
surer of  the  owner  of  the  warehoused  cotton  to  re- 
cover is  missing — that  is,  the  primary  and  absolute 
liability  of  either  the  carrier  or  compress  company. 
The  liability  to  the  owner  for  a  breach  of  obligation 
to  carry  insurance  is  not  a  primary  liability  as 
between  the  compress  company  and  the  insurer  of 
the  owner.  By  subrogation  the  insurer  obtains  no 
right  which  the  assured  could  not  enforce.  As 
the  assured  did  for  itself  just  what  the  compress 
company  agreed  to  do  for  it,  and  having  no  right 
of  action  save  for  premiums,  its  insurer,  who  has 
paid  the  loss,  has  none.  Whatever  rights  the  in- 
surers of  the  complainant  have  against  the  insur- 
ers  of    the   defendant  compress   company   for   contri- 


62  JACKSON: 


Lancaster  Mills  v.  Merchants*  Cotton-press  Company  and  Others. 

bution  must  be  settled  in  a  suit  between  them- 
selves. These  insurers  are  not  parties,  and  we 
therefore  express  no  opinion  upon  this  question. 
The  decree  of  the  Chancellor  holding  that  com- 
plainant had  not  been  indemnified  by  its  own  in- 
surer, was  erroneous,  and  this  results  in  dismissal 
of   complainant's  bill,   with   costs. 
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Vaccaro  V.  Cicalla  and   Cicalla  v.  Vaccaro. 
{Jackson.    May  — ,   1890.) 

1.  Chancery  Court.    Jurisdiction  aver  (rusts.     Decrees  valid^  when. 

Decrees  of  Chancery  Court  are  valid,  when  regularly  entered,  without 
objection  to  Court's  jurisdiction,  in  a  suit  brought  by  a  trustee 
against  his  cestui  que  trust  for  the  avowed  purpt>se  of  obtaining  ap- 
proval by  the  Court  of  his  current  admlflistration  of  a  clear  and  un- 
ambiguous trust  as  a  precaution  against  future  litigation,  no  other 
cause  for  invoking  the  assistance  of  the  Court  being  apparent  or 
suggested. 

Cases  cited:  Kerr  v.  White,  9  Bax.,  16S;  Caruthers  v,  Caruthers,  2 
Lea,  71 ;  Bowling  v.  Scales,  2  Tenn.  Ch.,  63. 

2.  Same.     Same,     Infants  bound  by  the  decrees. 

And  infant  cestui  que  trusty  who  are  regularly  before  the  Court,  are 
concluded  by  such  decrees  equally  with  adults,  except  that  they  have 
longer  time,  by  reason  of  their  disability,  to  institute  suit  for  relief. 

Cases  cited  and  approved:  Rogers  v,  Clark,  5  Sneed,  665;  Winchester 
V.  Winchester,  i  Head,  460. 

3.  Same.     Same,     Trustee* s  settlements ;  their  effect,     H<nv  impeached. 

And  settlements  of  the  trustee,  made  and  confirmed  in  due  course  of 
such  legal  proceedings,  have  the  effect  of  decrees,  and  import,  not 
mere  prima  facie  correctness,  but  absolute  verity;  and  such  settle- 
ments cannot  be  impeached,  even  by  infant  parties,  except  in  the 
manner  and  for  the  causes  admissible  for  impeachment  of  regular 
decrees. 

Cases  cited  and  distinguished:  McGavock  s'.  Bell,  3  Cold.,  517;  Liv- 
ingston V.  Noe,  I  Lea,  55;  McCown  v,  Moores,  12  Lea,  635. 

4.  Same.     Same,     Settlements  not  reached  by  bill  to  surcharge  and  falsify. 

And  trustee's  settlements,  thus  made  and  confirmed,  are  not  open  to 
attack  by  mere  bill  to  surcharge  and  falsify  them,  which  does  not 
attack  them  as  decrees. 
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5.  Same.     Samt.     Trustee* s  seiilements  iviih  County  Courts  their  effect. 

Settlements  made  by  trustee  with  the  County  Court,  in  his  character 
as  executor,  are  treated  as  only  prima  facie  correct,  and  can  be  suc- 
cessfully attacked  by  bill  to  surcharge  and  falsify  them. 

Code  cited:  §4535  (M.  &  V.);  §3786  (T.  &  S.). 

Case  cited  and  approved:  Matlock  v.  Rice,  6  Heis.,  33. 

6.  Same.     Has  no pcnuer  to  alter  decree  at  sudsequent  term. 

Chancery  Court  has  no  power  to  alter  even  an  interlocutory  decree  at  a 
term  subsequent  to  its  rendition. 

7.  Appeal.     Brings  up  interlocutory  decrees  for  revieiv. 

An  appeal  in  a  chancery^ause  brings  up  the  whole  record,  including 
interlocutory  decrees,  for  review,  even  where  it  is  granted  by  an 
exercise  of  the  Chancellor's  discretion  under  §3874  (M.  &  V.)  Code 
from  a  decree  not  final,  but  merely  determining  the  principles  in- 
volved and  ordering  an  account. 

Code  cited:  §3874  (M.  &  V.);  §3157  (T.  &  S.). 

Case  cited  and  approved:  Bomar  v.  Hagler,  7  Lea,  85. 

8.  Trustee,     Alloivance  of  attorney  fees.     Improper,  when. 

Trustee  is  not  entitled  to  credit  for  compensation  paid  to  an  attorney 
out  of  the  trust  fund,  either  for  services  that  he  should  have  per- 
formed himself,  or  for  services  rendered  in  a  suit  brought  by  the 
trustee  improvidently  and  for  his  own  protection. 

9.  Same.     Same,     Proper,  7uhen, 

But  the  trustee  is  entitled  to  have  reasonable  fees  of  counsel,  incurred 
for  necessary  advice  and  litigation,  paid  out  of  the  trust  estate. 

10.  Same.     Not  chargeable  with  interest,  when, 

A  faithful  and  honest  trustee  will  not  be  charged  with  more  interest 
than  he  received,  where,  though  guilty  of  a  technical  breach  of 
trust,  it  appears  that  he  acted  in  good  faith,  was  diligent  in 
making  investments  of  the  trust  funds  and  inflicted  no  loss  by  his 
unauthorized  act. 

1 1.  Same.     Reasonable  time  for  making  investments  of  the  trust  fund. 

Requirement  that  trustee  shall  in  future  invest  all  trust  funds  within 
three  months  after  receiving  them  held  reasonable  upon  the  facts  of 
this  case. 
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12.  Guardian  and  Ward.     Guardian  of  wartVs  person  not  appointed^ 
when. 

The  Court  declined  to  appoint  a  guardian  for  three  female  infants,  be- 
tween 14  and  21  years  of  age,  whose  entire  estate  was  in  the  hands 
of  an  honest  and  capable  testamentary  trustee,  who,  though  never 
having  qualified  as  guardian,  had  faithfully  performed  fot  them  all 
the  duties  of  that  office. 

Cases  cited :  Bowling  v.  Scales,  2  Tenn.  Ch.,  63;  Kerr  7k  White,  9 
Bax.,  161. 


FROM    SHELBT. 


Appeal  from  Chancery  Court  of  Shelby  County. 
B.   M.  EsTES,   Ch. 

H.   C.  King  and  Lee  Thornton  for  Vaccaro. 

U.     W.     Miller     and    Malonb    &  *  Malone    for  • 
Cicalla. 

W.  M.  Smith,  Sp.  J.  Paul  Cicalla  died  in 
Memphis  October  6,  1878,  leaving  a  will,  which 
was  admitted  to  probate  December  2,  1878.  B. 
Vaccaro,  the  complainant  in  the  first  cause  named, 
which,  for  convenience,  will  be  styled  the  "origi- 
nal cause,"  was  named  as  executor,  and  was  qual- 
ified on  the  day  of  the  probate.  After  making 
several  specific  legacies,  the  will  is  as  follows:  "I 
give,  bequeath,  and  devise  to  my  three  children — 
Delida,   Parmelia,   and  Aurelia — all    my   property,   of 

every  description    whatever,    to    be    equally    divided 
5— 5p 
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between  said  three  children,  share  and  share  alike. 
I  hereby  name  Bartholomew  Vaccaro  as  my  exec- 
utor, having  full  confidence  in  his  ability  and  in- 
tegrity, and  request  hira  .to  accept  the  trust.  I 
hereby,  in  this  my  will  and  testament,  give  him 
full  authority  to  use,  control,  or  dispose  of  my 
real  estate  for  the  benefit  of  my  three  above  named 
children  as  in  his  judgment  may  seem  best  for  the 
interest  of  the  estate  and  of  my  children."  Omit- 
ting a  clause  not  necessary  to  quote,  the  will  con- 
tinues thus:  "Should  either  of '  my  children  marry 
before  reaching  the  age  of  twenty-one,  I  hereby 
direct  my  executor  to  pay  over  to  such  child  or 
children  entering  matrimony  her  or  their  share  of 
the  property  which  is  herein  and  hereby  bequeathed." 

At  the  death  of  the  testator  Aurelia  was  about 
ten  years  old,  Parmelia  about  five,  and  Delida 
about  three.  Aurelia  was  then  in  Italy  with 
friends,  and  has  never  returned  to  America.  The 
other  two  were  and  have  continued  in  Memphis. 
The  personalty  of  the  estate  was  not  great,  but 
the  realty  was  quite  valuable.  The  bond  as  exec- 
utor was  given   to   cover  the  personalty  only. 

The  original  bill  was  filed  April  2,  1879.  It 
recites  that  complainant,  the  executor,  had  filed  his 
inventory  and  report  of  sales,  and  had  made  his 
first  settlement  as  executor  in  the  Probate  Court. 
The  record  of  the  Probate  Court  on  file  shows 
that  this  first  settlement  was  made  March  28,  1879, 
and   confirmed   July   11,   1879. 

The    settlement    is    not  embraced  in  the  probate 
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record,  but  is  set  out  in  complainant's  second  set- 
tlement  in  the  Chancery  Court.  There  seems  to 
have  heen  no  other  settlement  of  the  accounts  of 
the  executor  in  the  Probate  Court,  nor  any  other 
proceedings  there,  except  a  citation  issued  Septem- 
ber 5  and  served  September  8,  1881,  to  the  exec- 
utor to  appear  and  settle  his  accounts.  The  Clerk 
certifies  that,  after  this,  nothing  appears  except  a 
memorandum  showing  a  notice  by  mail  to  Vaccaro 
to  appear  and  settle,  and  a  note  from  his  attor- 
ney to  the  Clerk,  dated  May  11,  1882,  stating  that 
the  administration  of  the  estate  of  Cicalla  ''is  now 
being  wound  up  in  the  Chancery  Court  in  case  of 
Vaccaro^  ExW^  v.  Cicalla.'^  The  bill  alleges  that 
complainant  is  advised  that,  by  the  terms  of  the 
will,  he  "is  authorized  and  empowered  to  take 
the  control,  possession,  and  management  of  tes- 
tators real  estate,  with  unlimited  power  of  control 
and  disposition,  for  the  use  and  benefit  of  his 
children,  and  also  that  the  control,  maintenance, 
and  education  of  the  children  are  devolved  on 
him   as  trustee   under  the   will." 

He  then  alleges  that  he  reluctantly  consented  to 
accept  the  trust,  and  did  so  merely  to  oblige  an 
old  friend  and  brother  Italian.  The  bill  continues 
as  follows:  "And  to  prevent  mistakes  in  the  exe- 
cution of  the  trusts,  and  to  close  all  transactions 
as  he  goes  along  in  the  execution  of  his  duties 
under  the  will  as  executor  and  trustee,  and  to 
have  the  judgment  of  the  Court  as  I'f.s  adjudicatay 
without  waiting  for  the    infant    devisees    and    lega- 
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tees  to   become   of    age,   when    perhaps    complainant 
himself  may  be   dead,   he  files  this   bill,"   etc. 

The  prayer  is  "that  the  will  be  construed,  and 
the  complainant  instructed  as  to  the  proper  execu- 
tion of  the  trusts  devolved  on  him;  that  the  in- 
terest of  the  several  residuary  devisees  and  lega- 
tees under  the  will,  and  in  future  accretions  of 
the  estate,  be  defined;  that  complainant  be  in- 
structed and  directed  as  to  the  amounts  to  be 
expended  on  the  infant  children  in  their  support 
and  education  from  month  to  month  and  year  to 
year;  that  complainant  be  allowed  to  make  fre- 
quent settlements  of  his  trusts  with  the  Master  of 
this  Court,  and  have  the  protection  of  regular  de- 
crees thereon,  which  shall  at  all  times  be  binding 
on   said  -infants   as   res   adjudicataJ^ 

It  will  be  observed  that  the  complainant  docs 
not  seem  to  have  any  doubts  as  to  his  duties  and 
powers,  or  to  suggest  any  difficulties  in  the  will 
to  be  construed.  The  object  of  the  bill  seems  to 
have  been  to  have  the  whole  administration  in  the 
Chancery  Court,  in  order  that  complainant  might 
have  "the  protection  of  regular  decrees,"  which  he 
was  advised  would  always  he  binding  on  the  in- 
fants. His  object  seems  to  have  been  to  close 
every  thing  behind  him,  and  this  object  is  very 
candidly    stated. 

The  infants  were  brought  into  Court  as  defend- 
ants, and  a  guardian  ad  litem  appointed  for  them. 
He  filed  a  formal  answer,  raising  no  question  as 
to   the   propriety  of  the   suit.      No   order   was   made 
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transferring  the  administration  of  the  personalty 
from  the  Probate  Court,  but  it  seems  to  have  been 
Assumed  that  the  filing  of  the  bill,  and  taking  ju- 
risdiction by  the  Chancery  Court  necessarily  trans- 
ferred the  administration.  On  May  20,  1879,  an 
order  of  reference  was  made  to  the  Master,  direct- 
ing him:  Firstly,  to  make  a  settlement  with  com- 
plainant of  his  accounts  as  trustee  under  the  will; 
secondly,  to  report  what  would  be  a  fair  and  rea- 
sonable allowance  for  the  support  and  education  of 
the  infant  defendants  from  month  to  month; 
thirdly,  what  would  be  a  , reasonable  compensation 
to  complainant  for  the  care,  custody,  and  superin- 
tendence of  the  education  and  support  of  said 
infants  per  annum;  fourthly,  what  would  be  a  fair 
and  reasonable  allowance  to  the  complainant  as 
trustee  in  the  preservation  and  management  of  the 
real  estate,  and  collection  and  disbursement  of  the 
rCnts. 

June  27,  1879,  the  first  settlement  as  trustee  in 
the  management  of  the  real  estate  was  filed.  This 
does  not  embrace  any  account  of  the  personalty. 
Up  to  this  period  it  appears  that  complainant  had 
intended  to  make  a  distinction  between  his  duties 
as  executor  and  as  trustee;  for  he  says,  in  a  dep- 
osition gtven  in  support  of  this  first  settlement, 
that  he  had  made  a  partial  settlement  as  executor 
in  the  Probate  Court,  and  would  make  a  final 
settlement  therein  as  soon  as  practicable.  But  no 
such  final  settlement  was  made,  and  the  whole 
administration     was     transferred     to     the     Chancery 
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Court.  The  Master  reported  this  settlement  correct, 
and  fixed  the  compensation  of  complainant  for  the 
personal  care  of  the  resident  infants  at  $240  per 
annum,  and  ten  per  cent,  of  collections  of  rent  for 
managing  the  real  estate.  The  second  settlement 
was  not  made  until  March  27,  1883.  No  reason 
is  given  for  the  delay ;  but  no  exception  was 
taken  on  th^jt  account,  or  on  any  other,  and  it 
was  confirmed.  In  this  statement  of  accounts, 
which  embraces  the  transactions  of  three  years,  the 
settlement  made  in  the  Probate  Court  in  1879  is 
set  out.  After  this  tl\.e  settlements  continued  from 
year  to  year,  being  made  and  confirmed  without 
exception,  and  usually  on  the  deposition  of  com- 
plainant and  the  statement  of  his  attorney.  It  is 
proper  to  state,  however,  that,  with  the  exception 
of  the  matters  hereafter  alluded  to,  there  seems  to 
be  nothing  to  object  to  in  these  settlements;  and 
the  management  of  the  estate  appears  to  have  been 
prudently  conducted,  and  to  have  resulted  well.  In 
each  settlement  §240  per  annum  for  the  care  of 
the  persons  of  the  infants  is  allowed,  in  addition 
to  the  compensation  allowed  by  the  Chancellor  for 
the  management  of  the  real  estate,  viz.,  ten  per 
cent,  on  rents,  and  five  per  cent,  on  sales;  several 
sales  of  real  estate  having  been  made  before  the 
suit  of  the  infants  was  begun.  Two  hundred  and 
fifty  dollars  per  annum  for  counsel  fees  was  al- 
lowed, except  that  for  the  first  year,  from  Decem- 
ber 1,  1878,  to  December  1,  1879,  $350  was  allowed. 
In    addition    to    this,   ^175   was   allowed   for   counsel 
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fees  shown  by  proof  to  have  been  rendered  in 
other  suits  for  and  against  the  estate.  During  the 
pendency  of  this  suit  several  petitions  were  filed 
by  the  complainant,  asking  that  sales  of  real  estate 
be  made  or  confirmed,  and  asking  for  instructions 
as  to  investments.  And,  upon  these  applications, 
sales  were  made  or  confirmed,  and  investments 
ordered. 

On  December  24,  1887,  the  three  infants,  by 
their  next  friend,  Peter  Sanguineti,  a  resident  of 
Italy,  who  also  claims  to  be  the  guardian  in  Italy 
of  the  children — they  having  property  there — ^filed 
an  original  bill  attacking  the  management  of  the 
estate  by  Vaccaro,  and  complaining  specially  of  the 
allowance  of  $240  per  annum  for  the  care  of  the 
persons  of  the  infants,  an.d  of  the  annual  allowance 
for  attorney's  fees,  and  also  of  the  costs  of  the 
Court  proceedings,  claiming  that  they  were  unnec- 
essary. The  bill  also  prayed  for  the  appointment 
of  a  guardian  of  the  infants,  and  that  after  the 
appointment  the  accounts  and  settlements  of  Vaccaro 
should  be  examined  and  corrected,  and  that  he 
should  be  required  to  give  bond  as  executor  or 
trustee  sufiicient  to  cover  the  large  amount  in  his 
hands  arising  from  rents  and  the  sales  of  real 
estate.  The  bill  also  prayed  that  Sanguineti,  the 
Italian  guardian,  should  be  permitted  to  remove 
the  resident  infants  to  Italy,  the  domicile  of  their 
sister.  It  also  charged  that  Vaccaro  was  using 
the  money,  of  the  estate  in  the  business  of  the 
firm    of    which     he     is    a     member.      The    oath    of 
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Vaccaro  is  waived.  He  answered  denying  the 
material  allegations  of  the  bill,  and  insisting  on 
the  correctness  of  his  charges  and  accounts. 

After  the  filing  of  this  bill  the  seventh  settle- 
ment was  filed  and  confirmed  without  exception. 
On  December  21,  1888,  a  motion  for  the  appoint- 
ment of  a  guardian  made  on  the  bill  of  the 
infants  was  overruled,  with  leave  to  renew  the 
application  in  the  future.  In  the  order  overruling 
this  motion  Vaccaro  was  required  to  give  bond  as 
executor  and  trustee  in  the  sum  of  $40,^000,  with 
which  order  he  at  once  complied;  and  the  Chan- 
cellor, also  in  the  same  decree,  ordered  that  the 
suit  of  the  infants  should  be  prosecuted  with  dili- 
gence, in  order  that  a  full  investigation  of  the 
charges  might  be  had.  The  eighth  settlement  was 
filed  March  29,  1889.  The  Master  reported  there- 
on, and  exceptions  were  filed  by  both  sides.  On 
September  27,  1889,  an  amended  bill  was  filed  on 
behalf  of  the  infants,  repeating  the  charges  of  their 
original  bill,  and  seeking  more  distinctly  to  sur- 
charge  and  falsify  the   settlements   of  Vaccaro. 

The  two  causes  were  heard  together  on  Novem- 
ber 15,  1889,  and,  by  order  of  the  Chancellor,  con- 
solidated. The  decree  was  that  the  Court  had  ju- 
risdiction to  entertain  the  original  bill,  but  that 
the  decrees  made  confirming  the  settlements  are 
only  'prima  facie  correct,-  and  subject  to  be  attacked 
and  shown  incorrect  by  the  bill  of  the  infants. 
The  decree  will  be  further  referred  to  only  as  to 
the  points  now  controverted — viz.,  the   allowance   of 
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compensation  for  the  care  of  the  persons  of  the  in- 
fants, the  allowance  of  attorney's  fees  as  a  charge 
on  the  trust  fund,  the  liability  of  Vaccaro  for 
interest  on  the  trust  fund  while  not  invested,  and 
the  application  for  the  appointment  of  a  guardian 
for  the  infants.  The  Chancellor  disallowed  all 
credits  for  attorney's  fees.  He  also  decreed  that 
Vaccaro  should  be  charged  w^ith  interest  on  any 
amount  of  the  trust  fund  remaining  in  his  hands 
uninvested  longer  than  three  months,  the  charge 
to  begin  at  the  expiration  of  three  months.  The 
allowance  for  the  care  of  the  infants  was  set  aside, 
and  a  reference  ordered  to  ascertain  what  amount 
should  be  allowed;  and  it  was  determined  that  no 
order  could  be  made  removing  the  infants  to  Italy, 
but  that  a  guardian  should  be  appointed  for  them^ 
A  reference  was  made  to  the  Master  to  report  a 
suitable  person  for  guardian,  with  directions  to 
have  the  infants  before  him,  "and  if  they  have 
no  objection  to  the  trustee,  and  he  will  accept, 
that  he  will  be  appointed,  the  Court  finding  no 
reason  to  withhold  from  him  the  custody  of  the 
persons  of  the  infants."  The  Chancellor  further 
directed  that  in  taking  the  account  the  Master 
should  recast  the  accounts  from  the  beginning  to 
the  end,  including  matters  embraced  in  the  pro- 
bate settlement;  but  the  settlements  are  only  to  be 
disturbed  as  to  the  matters  mentioned,  and  the 
necessary  effect  they  will  have  on  the  accounts. 
From  this  decree  the  Chancellor  allowed  complain- 
ant   in    the    original    bill    an    appeal.      The    appeal 
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was  perfected,  and  assignments  of  error  in  great 
detail   have  been   made. 

The  only  assignments  deemed  necessary  to  be 
noticed,  and  those  relied  on  in  the  argument  of 
the  cause  in  this  Court,  are  as  follows:  That  the 
Chancellor  erred  in  holding  the  settlements  only 
prima  facie  evidence  of  the  correctness  of  the  ac- 
counts, because,  being  confirmed  by  decrees  of 
Court,  infants  are  bound  by  them  as  well  as 
persons  sui  juris^  and  also  because  the  Chancellor 
cannot  at  one  term  set  aside  interlocutory  decrees 
made  at  former  terms.  Next,  that,  if  the  settle- 
ments can  be  re-opened,  there  was  error  in  setting 
aside  the  allowance  to  the  trustee  for  care  of  the 
persons  of  the  infants,  and  for  attornej-'s  fees,  and 
in  charging  Vaccaro  with  interest;  and,  lastly,  that 
there  was  error  in  ordering  the  appointment  of  a 
guardian,  the  will  giving  Vaccaro  control  of  the 
property,  if  not  of  the  persons,  of  the  infants  until 
marriage  or  arrival  at  age.  We  now  proceed  to 
dispose  of  these  assignments  of  error  in  the  order 
named. 

The  Chancellor  held  that  the  Court  had  juris- 
diction of  the  cause.  It  cannot  be  doubted  that 
a  Court  of  Chancery  has  jurisdiction  of  trusts,  and 
of  the  management  of  trust  estates.  3  Pom.  Eq. 
Jur.,   114,   115. 

But  the  objection  which  seems  to  have  been 
made  on  the  hearing  was  that  the  Court  had  not 
jurisdiction,  or  at  least  should  not  entertain  juris- 
diction, on   behalf   of  a   trustee   of  a   plain   and   un- 
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ambiguous  trust.  Whet]jer  a  testamentary  trustee 
should  be  required  to  make  settlements  and  admin- 
ister the  trust  under  the  direction  of  a  Court  of 
Equity,  on  the  application  of  the  beneficiaries,  was 
left  an  open  question  in  Kerr  v.  White^  9  Bax., 
at  page  168;  but  in  Bowling  v.  Scales,  2  Tenn. 
Ch.,  63,  such  a  bill  was  entertained,  seemingly 
without  doubt;  and  in  Caruthers  v.  Caruthers,  2 
Lea,  71,  an  administrator  with  the  will  annexed, 
the  will  giving  "full  power  to  sell  and  convey 
real  or  personal  property"  for  paying  debts  and 
supporting  the  testator's  children,  filed  a  bill  for 
the  purpose  of  executing  the  trusts  of  the  will. 
No  question  as  to  the  jurisdiction  of  the  Court  to 
entertain  the  bill  was  made.  We  have  no  doubt 
that  the  Court  had  jurisdiction  of  the  cause ;  and, 
having  jurisdiction,  its  decrees  must  be  treated  as 
other  decrees  in  equity,  although  the  bill  n^ay  have 
been  improvidently  filed.  By  such  decrees,  infants 
regularly  before  the  Court,  as  these  infant  defend- 
ants were,  are  bound  as  though  they  were  adults, 
with  the  qualification  that,  after  coming  of  age, 
they  may  impeach  them  by  bill  of  review  for 
error  apparent  on  the  face  of  the  decrees,  or  may 
prosecute  a  writ  of  error  within  the  time  after 
majority  fixed  for  adults  from  the  decrees.  Rogers 
V.  Clark,  5  Sneed,  665;  Winchester  v.  Winchester, 
1   Head,   460. 

The  decrees  made  in  the  original  cause  confirm- 
ing the  settlements  were  regularly  made  inter  partes, 
and  must  stand   on   the.  same   footing:    as    other   de- 
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crees  of  the  Chancery  Cqurt.  They  are  not  like 
the  ex  parte  settlements  of  guardians  and  personal 
representatives  made  in  the  County  Court,  which, 
by  statute,  are  only  prima  facie  correct.  The  bill 
of  the  infants  can  be  treated  only  as  an  original 
bill  to  surcharge  and  falsify — and  thus  re-open — 
these     settlements.      It     does     not     charge    that    the 

decrees    confirming    the    settlements    are    erroneous. 

« 

The  infants  being  bound  by  the  decrees  of  con- 
firmation, the  accounts  cannot  be  re-examined  on 
their  bill,  fraud  in  obtaining  the  decrees  not  be- 
ing charged  or  proved;  and,  though  the  decrees- 
are  interlocutory,  the  Chancellor  could  not,  at  a 
subsequent  term,   set   them    aside. 

Counsel  for  the  infants  earnestly  insist  that  the 
cases  of  McGavock  v.  Bell^  3  Cold.,  517;  Living- 
ston  V.  Noe^  1  Lea,  55;  and  McCown  v.  MooreSy 
12  Lea,  635,  are  authorities  to  support  the  bill  of 
the  infants.  We  do  not  think  so.  In  the  first 
case  the  bill  was  treated  as  an  original  bill  to- 
impeach  a  decree  for  fraud.  In  the  other  cases^ 
the  bills  were  bills  of  review.  Here  the  bill  ia 
simply  an  original  bill  to  surcharge  and  falsify  the 
settlements  confirmed  by  regular  decrees  of  the 
Chancery  Court.  The  settlement  made  by  Vac- 
caro as  executor  in  the  Probate  Court  is  only 
jmma  facie  correct  (Code,  §  4535),  and  is  there- 
fore subject  to  the  attack  of  the  bill  of  the 
infants;  but  it  cannot  be  disturbed  except  on 
clear  and  satisfactory  evidence.  Matlock  v.  Ricey 
6    Ileis.,    33.      There    is    no   evidence   in   the   record 
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to  impeach  it,  and  it  must  stand  as  a  correct  set- 
tlement. 

But,  although  the  decrees  of  the  Chancery  Court 
in  the  original  cause  cannot  be  re-opened  on  the 
bill  of  the  infants,  they  are  before  this  Court  for 
review  on  the  appeal  granted  to  complainant  in 
that  cause.  True,  the  appeal  was  not  a  matter 
of  right;  but  an  appeal  granted  by  the  Chancel- 
lor, under  §  3874  of  the  Code,  from  a  decree  de- 
termining the  principles  involved,  and  ordering  an 
account,  brings  up  the  whole  record  for  review, 
just  as  an  appeal  from  a  final  decree.  Bomar  v. 
Hagler^  7  Lea,  85.  The  other  errors  assigned  must 
therefore  be  examined  on  the  appeal  from  the  de- 
cree  in   the   original   cause. 

We  think  the  allowance  made  to  the  trustee 
for  the  management  of  the  property  is  sufficient 
to  compensate  him  for  the  care  of  the  persons  of 
the  infants.  The  reference  ordered  by  the  Chan- 
cellor to  ascertain  what  amount  should  be  allowed 
will  not  be  renewed.  We  agree  with  the  Chan- 
cellor that  no  credit  should  be  given  the  trustee 
for  attorney's  fees  for  services  in  this  litigation. 
The  will  of  Cicalla  is  very  clear,  and  needed  no 
construction,  and  the  powers  of  the  executor  and 
trustee  are  ample  and  clearly  defined.  He  could 
have  made  sales  and  investments  in  his  discretion, 
without  the  decrees  of  the  Court,  and  the  neces- 
sity for  administering  the  trusts  in  chancery  does 
not   appear. 

We   think,   therefore,   that    the    bill   was    improv- 
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ideutly  filed,  and  that  the  suit  was,  as  complain- 
ant in  effect  admits  it,  for  his  own  benefit  and 
protection.  He  is  therefore  not  entitled  to  charge 
the  fund  of  the  infants  for  counsel  fees  in  con- 
ducting the  suit.  The  Court  appointed  counsel  for 
them,  who  is  paid  out  of  the  fund,  and  this  is 
enough.  We  think,  also,  that  much  of  the  serv- 
ice shown  to  have  been  performed  by  counsel  of  the 
trustee  was  such  as  he  could  have  performed  him- 
self. Having  engaged  counsel  to  act  for  him,  he 
must  individually  bear  the  expense.  2  Perry  on 
Trusts,  Sec.  910;  Schouler  on  Executors,  Sec.  544. 
But  the  decree  goes  too  far  in  disallowing  all 
credits  for  counsel  fees  in  the  settlement  made  in 
the  Probate  Court.  A  credit  of  $250  is  given  for 
attorney's  fees.  We  have  already  determined  that 
this  cannot  be  disturbed;  and  the  proof  shows 
$175  paid  to  the  attorney  for  services  in  other 
matters  and  suits.  There  is  nothing  to  impeach 
the  credit  given  for  that  amount,  and  it  also  will 
be  allowed.  The  trust  devolving  on  this  testa- 
mentary trustee  has  been  continuing  for  nearly 
twelve  years,  and  is  to  continue  till  the  marriage 
or  arrival  at  age  of  testator's  children.  The  prop- 
erty is  valuable.  It  therefore  seems  reasonable  that 
the  trustee  should  have  the  benefit  of  counsel  to 
advise  him,  and  we  think  he  should  be  allowed 
credit  for  $500  for  counsel  fees  in  addition  to  the 
amounts  above  named.  He  will  therefore  be  cred- 
ited with  these  three  amounts.  The  Chancellor 
will   determine   this   question   in   the   future. 
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We  have  already  said  that  this  trustee  has  man- 
aged the  estate  prudently,  and  that  it  has  prospered 
in  his  hands.  Though  guilty,  as  the  Chancellor 
said,  of  a  technical  breach  of  trust  in  depositing 
the  trust  funds  to  his  credit  in  his  business  house, 
we  do  not  think  that  any  wrong  was  intended; 
and  no  loss  has  resulted.  We  find,  also,  that 
there  has  been  no  unreasonable  delay  •  in  making 
investments.  Under  these  circumstances,  we  are 
not  inclined  to  punish  a  faithful  trustee  for  a 
technical  breach  of  duty  by  charging  him  with 
interest  in  past  transactions.  In  future  the  rule 
as  to  interest  established  by  the  Chancellor  in  the 
decree  will  govern,  unless  he  shall,  from  varying 
circumstances,   see  proper  to   change   it. 

The  final  question  is  as  to  the  appointment  of 
a  guardian.  The  testator  selected  Mr.  Vaccaro  to 
hold  the  property  for  his  children  till  their  mar- 
riage or  arrival  at  age.  There  can  be  no  doubt 
as  to  this.  Then  the  property  cannot  be  taken 
from  his  custody  unless  a  breach  of  trust,  or  ten- 
dency thereto,  is  shown.  Bowling  v.  Scales,  2 
Tenn.   Ch.,   63;    Kerr  v.    White,   9   Bax.,   161. 

There  appears  no  danger  to  this  fund,  especially 
since  the  Chancellor  has  required  the  trustee  to 
execute  bond  with  security,  in  the  sum  of  $40,000, 
for  its  protection.  The  custody  of  the  property 
must  therefore  remain  with  the  trustee.  This 
trust,  it  is  true,  does  not  embrace  the  persons  of 
the  infants.  Vaccaro  is  not  a  testamentary  guard- 
ian,  and  has   never   claimed  to  be   so   by  qualifying 
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as  the  law  requires.  Code,  §3865.  Then,  is  there 
a  necessity  for  the  appointment  of  a  guardian  for 
the  custody  of  the  persons  of  the  infants  only? 
The  oldest,  Aurelia,  is  very  nearly  of  age,  and 
domiciled  in  a  foreign  country.  The  other  two 
are  now  grown,  or  nearly  so;  the  youngest  being 
fourteen,  or  thereabout.  The  guardianship  would 
involve  additional  expense,  which  should  not  be 
incurred  unless  necessary.  The  Chancellor  has  de- 
creed that  Mr.  Vaccaro  is  a  proper  person  to  have 
the  custody  of  the  children.  If,  therefore,  he  is 
willing  to  continue  his  supervision  of  them,  and 
to  provide  for  their  education  and  maintenance,  as 
heretofore,  out  of  the  trust  fund,  with  such  coui- 
pensation  as  the  Chancellor  may  determine  proper, 
a  guardian  will  not  be  appointed.  If  he  declines 
to  do  so  when  the  cause  is  remanded,  the  Chan- 
cellor  will   then   appoint   a   guardian. 

The  result  is  that  the  decree  will  be  modified 
as  indicated  in  this  opinion,  and  is  in  other  re- 
spects affirmed.  The  two  causes  were  properly 
consolidated,  and  will  hereafter  be  treated  as  one. 
The  costs  of  the  Court  below  already  accrued  will 
be  paid  as  the  Chancellor  directed,  and  hereafter 
to  accrue  as  he  may  direct.  One-half  of  the  costs 
of  this  Court  will  be  paid  out  of  the  trust  fund, 
and  one-half  by  B.  Vaccaro  individually.  The 
cause  will  be  remanded,  in  order  that  the  decree 
as  modified  may  be  carried  out  and  the  trust 
estate  finally  settled. 

While     concurring    fully     in     the     principle     an- 
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noiinced,  that  infants  are  bound  by  decrees  in 
Chancery,  I  think  an  exception  should  be  made 
as  to  settlements  in  guardianship  and  administration 
cases,  and  that  the  same  rule  should  be  applied  as 
to  settlements  in  like  cases  in  the  County  Court. 
The  latter  the  statute  wisely  makes  only  "prima 
fade  correct;  and  I  think,  as  to  infants,  this  rule 
should  be  applied  in  the  Chancery  Court'.  This 
seems    to    have    been    the  view    of   the    Chancellor, 

and   I  agree  with   him. 
6— -Sp 
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{Jackson.    April  Term,  1890.) 


I.  Homestead.     In  lands  held  jointly  by  husband  and  wife. 

Homestead  exists  in  lands  held  jointly  by  husband  and  wife  as  tenants 
by  entireties;  and  the  wife,  who  has  obtained  divorce  and  decree  for 
the  homestead,  may  assert  that  right  against  the  husband's  creditors 
in  such  lands  or  their  proceeds. 

Code  construed:  ^2935,  2936,  2937,  2946  (M.  &  V.);  \zi\ia  et  seq,  (T. 
&S.). 

Cases  cited  and  approved:  Arnold  v,  Jones,  9  Lea,  548;  Hall  v, 
Fulghum,  86  Tenn.,  451 ;  White  v,  Fulghum,  87  Tenn.,  281 ;  Dickin- 
son V,  Mayer,  ii  Heis.,  ^20;  Ren  v,  Driskell,  11  Lea,  649;  Ames  v, 
Norman,  4  Sneed,  682. 

Cited  and  distinguished:  McRoberts  v.  Copeland,  85  Tenn.,  211; 
Avans  v,  Everett,  3  Lea,  76. 

Cited  and  overruled:  CuUom  z/.  Cooper  (oral  opinion  at  Nashville, 
December  Term,  1888). 


2.  Same.     Statutes  exempting  liberally  construed. 

Doctrine  re-affirmed  that  statutes  exempting  homestead  are  liberally 
construed  in  favor  of  claimant  of  that  right. 

Cases  cited  and  approved  :    White  v.  Fulghum,  87  Tenn.,  284;    Dickin- 
son V,  Mayer,  11  Heis,  520;  Ren  v.  Driskell,  ii  Lea,  649. 


3.  Same.     Effect  of  joint  mortgage  of  husband  and  wife. 

Doctrine  re-affirmed  that  the  joint  mortgage  of  husband  and  wife,  made 
to  secure  one  debt  of  the  husband,  does  not  defeat  the  right  to  home- 
stead as  against  his  other  debts;    and    that   homestead   should   be 
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assigned  out  of  the  surplus  proceeds  where  the  lands  are  sold  under 
such  mortgage. 

Cases  cited  and  approved :    Hall  v.  Fulghum,  86  Tenn.,  451 ;   White  v, 
Fulghum,  87  Tenn.,  281. 


FROM    BENTON. 


Appeal  from  Chancery  Court  of  Benton  County. 
A.   J.  Abernathy,   Ch. 

LuciEN  Hawkins  for  Complainants. 
J.   E.   Jones  for  Mrs.   Shelton. 

Caldwell,  J.  G.  W.  Shelton  and  his  wife, 
Roena  Shelton,  were  joint  owners  as  tenants  by 
entireties  of  a  residence  in  Camden.  It  was  worth 
less  than  $1,000;    and  he  owned  no  other  real  estate. 

In  1883  they  conveyed  it,  by  deed  of  trust,  to 
secure  the  payment  of  certain  debts  to  one  H.  F. 
Stegall.  In  1^88,  when  but  a  small  part  of  the 
secured  indebtedness  remained  unpaid,  other  creditors 
'of  G.  W.  Shelton  filed  this  bill  to  foreclose  the 
deed  of  trust  and  reach  the  surplus  proceeds  of 
the  trust  property  for  their  own  debts.  G.  W. 
Shelton  made  no  defense,  but  his  wife  answered 
the  bill,  claiming  homestead  in  the  house  and  lot, 
subject  to  the  deed  of  trust,  the  proper  and  bind- 
ing  execution   of  which   she   admitted. 

Before     the    filing    of     this    bill,     Mrs.     Shelton 
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brought  her  suit,  in  the  Circuit  Court,  agaiust  her 
husband  for  divorce;  and  an  absolute  divorce  was 
granted  to  her,  pending  the  present  bill,  in  the 
Chancery   Court. 

The  Circuit  Court,  in  its  judgment  granting  the 
dissolution  of  the  bonds  of  matrimony,  also  ad- 
judged that,  as  between  her  and  him,  she  was 
entitled  to  homestead  in  said  house  and  lot — such 
adjudication  being  subject  to  the  single  reservation 
that  it  should  not  operate  to  the  prejudice  of  the 
rights   of  complainants   in   the   present  bill. 

Hearing  the  cause  on  pleadings  and  proof,  the 
Chancellor  adjudged  that  complainants  were  entitled 
to  the  relief  sought  in  their  bill,  and  that  Mrs. 
Shelton  had  no  right  of  homestead  in  the  property 
involved.  From  that  part  of  the  decree  refusing  her 
claim   to   homestead  jjhe  has   appealed  to  this  Court. 

The  conveyance  of  the  residence  by  husband 
and  wife,  to  secure  payment  of  particular  debts,  is 
not  a  waiver  of  the  right  of,  homestead  therein  as 
against  other  debts.  Hall  v.  Fxdgham^  2  Pickle, 
451.  If  the  secured  debts  be  not  *paid,  and  the 
deed  of  trust  or  mortgage  be  foreclosed,  the  sur- 
plus proceeds  of  the  property  is  subject  to  the 
homestead  right,  and  will  be  held  as  an  exempt 
fund,  to  the  extent  of  $1,000,  for  r^-investment  in 
other  real  estate.      White  v.   Fulghum,  3  Pickle,    281. 

So  that,  in  the  case  before  us,  there  is  nothing 
to  defeat  the  claim  of  Mrs.  Shelton  in  the  fact 
that  she  and  her  husband  conveyed  this  property 
in    trust    to    secure    Stegall's    debts    and    that    fore- 
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closure  has  been  decreed.  As  against  complainants 
her  right  is  the  same  as  it  would  be  without  such 
conveyance  and  decree.  If  in  that  case  she  would 
be  entitled  to  homestead  in  the  property,  she  is 
now  entitled  to  the  same  right  in  such  of  its  pro- 
ceeds as  may  remain  after  payment  of  the  secured 
indebtedness. 

The  homestead  is  in  the  head  of  the  family, 
and,  in  case  of  marriage,  in  the  husband  primarily; 
but  when  the  wife  obtains  a  divorce  from  her 
husband,  on  account  of  his  fault  or  misconduct, 
"the  title  to  the  homestead  shall  be  vested  by 
decree  of  the  Court  granting  the  divorce,  in  the 
wife,  and  after  her  death  it  shall  pass  to  the 
children."      Code    (M.   &  V.),   §2946. 

This  prqvision  of  the  statute  was  met  by  the 
judgment  of  the  Circuit  Court  when  granting  Mrs. 
Shelton  a  divorce,  and  the  homestead  was  thereby 
effectually  vested  in  her,  if  in  law  the  property 
was  subject  to  the  right  of  homestead  at  all.  The 
reservation  in  that  judgment  did  not  diminish  her 
legal  rights  thereunder,  for  complainants  in  this 
cause  had  taken  no  steps,  nor  indeed  could  they 
have  taken  any,  which  could  operate  to  the  prej- 
udice  of  any   existing   right  of  homestead. 

It  follows,  therefore,  that  Mrs.  Shelton  is  now 
entitled  to  the  right  of  homestead  in  said  house 
and  lot,  or  its  proceeds  when  sold,  subject  alone 
to  the  prior  claim  of  Stegall,  if  said  property  was 
held  by  such  a  title  as  to  be  subject  to  the  claim 
of    homestead    by    G.    W.    Shelton    before    the    ex- 
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ecution  of  the  deed  of  trust.  In  short,  tlie  ques- 
tion is  whether  or  not  the  right  of  homestead  ex- 
ists or  inheres  in  real  estate  owned  by  husband 
and  wife  jointly  as  tenants  by  entireties.  The 
learned  Chancellor  was  of  opinion  that  it  did  not, 
and   so   adjudged. 

By  the  statute,  "A  homestead,  or  real  estate 
in  the  possession  of  or  belonging  to  each  head  of 
a  family,  and  the  improvements,  if  any,  thereon, 
to  the  value  of,  in  all,  one  thousand  dollars,  shall 
be  exempt  from  sale  under  legal  process  during 
the  life  of  such  head  of  a  family — and  which  shall 
inure  to  the  benefit  ot  his  widow  and  children, 
and  shall  be  exempt  from  sale  in  any  way  at  the 
instance  of  any  creditor  or  creditors."  Code  (M. 
&   v.),    §2935. 

"Each  head  of  a  family  owning  real  estate  shall 
have  the  right  to  elect  where  the  homestead  or 
said  exemption  shall  be  set  apart,  whether  living 
on  the  same  or  not."  Code,  §  2936.  These  pro- 
visions "apply  as  well  to  equitable  as  legal  estates," 
and  also  "to  leasehold  property."  Code,  §§2937, 
2938.  And  homestead  exists  in  favor  of  one  own- 
ing only  a  life  estate  in  the  land.  Arnold  v. 
JoneSy   9   Lea,   548. 

The  homestead  exemption  is  a  favorite  in  this 
country,  and  laws  concerning  it  are  construed  lib- 
erally in  favor  of  the  claimant.  Thompson  on  H. 
&  E.,  Sees.  4,  7,  and  731;  9  Am.  &  Eng.  Ency. 
of  Law,  519;  White  v.  Fulghum,  3  Pickle,  284; 
11    Heis.,   520;    9   Lea,   548;    11   Lea,  049. 
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The  language  of  our  statute  is  most  comprehen- 
sive. In  the  description  of  the  property  in  which 
the  right  exists,  its  terms  are  broad  and  unre- 
stricted: ^'A  homestead,  or  real  estate  in  the  pos- 
session of  or  belonging  to  each  head  of  a  family, 
*  *  *  shall  be  exempt,"  etc. ;  and  "  each  head 
of  a  family  owning  real  estate  shall  have  the  right 
to  elect,"  etc.  Interpreting  these  words  according 
to  their  ordinary  significance,  as  must  be  done  in 
the  absence  of  any  qualification  or  limitation  upon 
them,  there  can  be  but  little  trouble  in  ascertain- 
ing the  legislative  intent.  Undeniably  the  designa- 
tion, "  real  estate,"  in  its  ordinary  sense  includes 
the  interest  of  a  husband  in  a  house  and  lot 
owned  by  himself  and  his  wife  jointly  as  tenants 
by  entireties.  If  such  an  interest  is  not,  in  fact 
and  in  law,  real  estate^  what  can  it  be?  Certainly 
it  is  not  personalty.  So  naturally  does  it  fall 
within  the  meaning  of  the  words  "real  estate,"  as 
employed  in  the  statute,  that  they  must  inevitably 
be  held  to  embrace  it,  there  being  nothing  in 
other  parts  of  the  act,  or  in  its  history,  indicat- 
ing,  even  remotely,  that  the  law-makers  used 
those  words  unadvisedly  or  intended  to  omit  or 
exclude  such  an  interest  from  the  protection  of  the 
statute. 

Moreover,  the  object  of  the  statute,  as  well  as 
its  language,  demands  this  construction.  It  was 
conceived  that  an  exemption  law  protecting  $1,000 
worth  of  real  estate  to  heads  of  families  owning 
the   same,   would  be   wise    legislation   and   promotive 
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of  the  public  welfare.  To  be  so,  it  must  be  im- 
partial, and  apply  alike  to  each  head  of  a  family 
owning  "a  homestead,  or  real  estate,"  whether  in 
fee,  for  life,  leasehold  interest,  legal  or  equitable 
estate.  The  nature  of  the  estate,  or  extent  of  the 
title  of  the  beneficiary,  was  not  of  the  essence  of 
the  scheme.  The  purpose  was  to  stay  the  hand  of 
the  creditor  as  against  a  limited  amount,  in  value, 
of  real  estate,  of  whatever  character^  belonging  to 
any  citizen  who  should  be  the  head  of  a  family. 
It  was  known,  unquestionably,  that  dijBferent  per- 
sons, entitled  to  the  same  protection,  owned  dijBfer- 
ent interests  and  different  estates,  in  land,  and 
terms  broad  enough  to  include  them  all  were 
employed. 

Why  not  include  the  head  of  a  family  who 
owns  land  as  tenant  by  entirety  with  his  wife  in 
the  scope  of  a  law  whose  purpose  is  so  humane 
and  commendable?  To  the  extent  of  his  interest 
he  can  use  the  land  for  the  shelter,  support,  and 
benefit  of  his  family  in  the  same  manner  as  could 
another  man  owning  the  absolute  fee.  He  stands 
in  the  same  or  greater  need  of  the  law's  favor. 
Is  he  any  the  less  deserving  of  protection  because 
he  does  not  own  the  whole  estate?  Or  is  the 
oflBicer  of  the  law  to  take  what  he  has  because  he 
has  not  more?  Manifestly  not.  The  protection  of 
such  an  interest  is  clearly  within  the  spirit  and 
the  letter  of  the  statute.  We  can  conceive  no 
satisfactory  reason  why  the  Legislature  should  not 
have    intended    to    embrace   in   this   wholesome    pro- 
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vision  all  present  interests  in  land  naturally  embraced 
in   the   language   used  in   the  Act. 

Again,  under  the  authority  of  Ames  v.  Norman^ 
4  Sneed,  682,  the  estate  of  G.  W.  Shelton  in  the 
house  and  lot  in  question  here,  might,  before  the 
deed  of  trust,  have  been  seized  and  sold  at  law, 
and  the  purchaser  at  such  a  sale  would  have  be- 
come vested  with  the  "right  to  occupy  and  enjoy 
the  rents  and  profits  of  the  land  during  the  joint 
lives"  of  Shelton  and  wife,  and,  in  case  Shelton 
survived  her,   with   the   fee. 

Xow,  can  it  be  that  an  interest  in  land  which 
is  so  subject  to  seizure  and  sale,  and  the  sale  of 
which  will  vest  in  the  purchaser  the  right  to  the 
full  enjoyment  of  the  whole  property  during  the 
life  of  the  debtor  at  least,  is  not  real  estate  with- 
in the  contemplation  of  the  homestead  law?  "We 
think  not.  If  the  creditor  in  right  of  the  husband 
may  take  the  whole  property,  at  all  events,  during 
the  life  of  the  latter,  so  the  husband,  in  his  own 
right,  may  invoke  the  protection  of  the  law  for 
the  whole  property  during  the  same  period.  The 
husband's  estate  under  the  deed,  augmented  by  his 
marital  interest  in  his  wife's  estate,  becomes  prac- 
tically tantamount  to  the  whole  estate  during  their 
joint  lives.  It  is  so  held  in  favor  of  his  creditors 
seeking  a  sale,  or  in  favor  of  purchasers  at  judi- 
cial sale;  for  like  reason  it  must  be  so  held  in  his 
favor  when   he  asserts  his   claim  for  homestead. 

That  property  held  by  husband  and  wife  by 
entireties    could    not  "  inure    to    the    benefit    of   his 
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widow  and  children "  upon  his  death,  but  would 
vest  in  her  absolutely  by  right  of  survivorship,  is 
not  a  sufficient  reason  for  denying  his  right  of 
homestead  therein  while  they  both  live.  If  so, 
then  the  right  of  homestead  could  never  exist  in 
favor  of  a  life  tenant,  for  his  estate  ceases  with 
his  death,  and  nothing  can  "inure  to  the  benefit 
of  his  widow  and  children "  as  homestead.  But 
the  right  of  homestead  does  exist  in  a  life  estate 
(9  Lea,  548),  and  in  "leasehold  property"  (Code, 
§2988),  though  the  period  of  the  lease  may  termi- 
nate  in   the  life-time   or  at  the   death  of  the  lessee. 

The  meaning  of  the  statute  is  that,  in  lands 
descending  from  the  husband  and  father,  the  home- 
stead "shall  inure  to  -the  benefit  of  the  widow 
and   children." 

We  cannot  believe,  in  the  absence  of  an  express 
declaration  to  that  effect,  in  the  face  of  the  law 
itself,  that  the  framers  of  our  Constitution,  and  the 
members  of  the  General  Assembly,  intended  to  ex- 
tend the  benefits  of  the  homestead  exemption  to 
citizens  owning  real  estate  in  severalty,  and  not  to 
those  owning  it  jointly  with  their  wives  as  tenants 
by   the   entirety. 

A  law  making  such  a  distinction  would,  in  our 
judgment,  be  both  impolitic  and  unjust.  It  would 
be  an  unjustifiable  discrimination  in  favor  of  some 
persons  and  against  others  alike  deserving  of  the 
law's  favor  and  protection.  Such  is  not  our  law, 
wliich,  as  we  understand  it,  is  distinctly  impartial^ 
extending    the    right    of    the    exemption    to    "each 


APRIL  TERM,  1890.  91 

Jackson,  Orr  &  Co.  v.  Shelton. 

'  head  of  a  family  owning  real  estate,"  whether  in 
fee,  for  life,  for  j'ears,  in  severalty,  in  joint 
tenancy,   etc. 

The  case  of  McRoberts  v.  Copelaiidj  1  Pickle, 
211,  is  not  in  point.  There  a  husband  and  father 
conveyed  a  tract  of  land  to  his  daughters,  reserv- 
ing a  life  estate  to  himself  and  his  wife.  The 
Court  held  that  after  his  death  his  wife  took  the 
life  estate  by  survivorship  in  her  own  right,  and 
that  it  should  not  be  "  reckoned  as  a  part  of  his 
land  in  the  assignment  of  homestead  and  dower" 
to  her  as  his  widow,  because  "  all  his  title  and 
interest  in  that  particular  tract  of  land  ceased 
absolutely   with   his   death."      76.,   212,   213. 

The  husband's  right  of  homestead  exemption  in 
the  reserved  life  estate  was  in  no  sense  involved, 
and  could  not  have  been  under  the  facts  of  that 
case,  it  arising  after  all  his  interest  had  passed 
away.  Had  he  made  the  claim  of  such  right  in 
his  life-time,  it  should  have  prevailed;  but  how 
that  would  have  been  the  Court  was  not  called 
upon  to  express  an  opinion,  and  could  not  properly 
have   done   so. 

As  to  the  case  of  Acans  v.  Everett^  3  Lea,  76, 
wherein  it  was  decided  that  the  right  of  home- 
stead did  not  exist  in  land  held  by  tenants  in 
common,  we  content  ourselves  with  the  observation 
that  its  reasoning  (which  we  do  not  feel  called 
upon  to  approve)  has  no  application  to  this  case, 
because  here  the  debtor's  interest  is  practically 
equivalent    to    an    estate    for    life,    at    the    least,   in 
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severalty,   and   is   not  an   undivided   interest  merely,  • 
as   in   that   case;    that  if  sounfl   upon   its   own   facts, 
which   we   do  not  decide,   the   doctrine   of  that  case 
should   not  be   extended. 

In  Mary  C.  Cullom  v.  John  A.  Cooper  et  als,^ 
decided  at  the  December  Term,  1888,  the  question 
was  exactly  the  same  as  that  involved  in  the  pres- 
ent case,  and  the  decision  was  against  the  claim 
of  homestead.  With  the  greatest  care  we  have 
reconsidered  tlie  question,  and  now  decide  it  other- 
wise, holding  that  the  right  of  the  homestead  ex- 
emption does  attach  to  real  estate  owned  by  hus- 
band  and   wife  jointly   as    tenants   by   entireties. 

For  reasons  already  stated,  it  is  clear  that  G. 
W.  Shelton  was  entitled  to^  homestead  in  the  house 
and  lot,  subject  alone  to  the  deed  of  trust.  The 
judgment  of  the  Circuit  Court  granting  Mrs.  Shel- 
ton a  divorce,  vested  her  with  the  same  right. 
She  is  now  entitled  to  an  exemption  in  the  sur- 
plus proceeds  of  the  property,  the  same  to  be  re- 
invested  according  to   law.      3   Pickle,   290. 

Reverse  the  decree  as  to  homestead,  and  enter 
decree  in  accordance  with  this  opinion.  Complain- 
ants will  pay   costs   of  appeal. 


DISSENTING     OPINION. 


Snodgrass,  J.  We  do  not  concur  in  the  hold- 
ing that  the  homestead  exemption  applies  to  the 
interest  of  a  husband  in  land   held   In  joint   tenancy 
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with  the  wife.  He  is  not  the  owner  of  the  prop- 
erty, or  sole  possessor  as  contemplated  by  our 
law.  • 

Under  the  Constitution,  "a  homestead  in  the 
possession  of  each  head  of  a  family,  and  the  im- 
provements thereon,  to  the  value,  in  all,  of  one 
thousand  dollars,  shall  be  exempt  from  sale  under 
legal  process  during  the  life  of  such  head  of  a 
family,  to  inure  to  the  benefit  of  the  widow,  and 
shall  be  exempt  during  the  minority  of  their  chil- 
dren occupying  the  same*"  Constitution  of  1870, 
Art.   XL,   Sec.   11. 

The  statute  of  1870  on  this  subject  is  in  exactly 
the  same  terms,  exempting  '*  a  homestead  in  the 
possession  of  each  head  of  a  family."  It  also 
provided  that  such  homestead  should  inure  to  the 
benefit  of  the  widow,  and  be  exempt  during  the 
minority  of  the  children  occupying  it,  and  until 
the  youngest  child  reached  the  age  of  twenty-one 
years. 

The  sixth  section  of  the  Act  provided  that  "the 
homestead  in  the  possession  of  a  husband  shall, 
upon  his  death,  go  to  his  widow  during  her  nat- 
ural life,  with  the  products  thereof  to  her  own 
use  and  benefit  and  that  of  her  family  who  reside 
with  her,  and  upon  her  death  it  shall  go  to  the 
minor  children  of  her  deceased  husband^  free  from 
the  debts  of  the  father,  mother,  or  said  children ; 
and  upon  the  death  of  said  minor  child  or  children, 
or  their  arrival  of  age,  the  same  may  be  sold  and 
the    proceeds    distributed    amongst    all    the    heirs   at 
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law   of  the  deceased   head  of  a  family  according  to 

the  laws   of  descent  and  distribution  in  this  State." 

.   The   seventh   and   eighth   sections  are   as  follows: 

"  Sec.  7.  Upon  the  death  of  said  head  of  a 
family  without  widow  or  minor  children,  said  land 
shall  be  sold  for  the  payment  of  the  debts  as  may 
be  legally  established  against  his  estate,  and  the 
remainder  distributed  among  his  heirs  according  to 
the  rules  of  descent  in  force  at  the  time  in  this 
State. 

"  Sec.  8.  If  the  head,  of  a  family  is  married, 
and  his  wife  obtain  a  divorce  on  account  of  his 
fault  or  misconduct,  the  title  to  the  homestead 
shall  be  vested  by  the  decree  of  the  Court  grant- 
ing the  divorce  in  the  wife,  and  after  her  death 
it   shall   pass   to   their  children." 

These  sections  quoted  show  conclusively  that  the 
honaestead  contemplated  was  to  exist  on  land  owned 
by  the  head  of  a  family;  that  it  was  such  as  might 
inure  to  the  benefit  of  his  widow  (because  she  was 
such)  after  his  death,  and  which  would  descend  to 
his  children,  or,  when  sold,  the  proceeds  might  be 
distributed  "  among  all  the  heirs  at  law  of  the 
deceased   head   of  a  family,"   "  amongst  his   heirs." 

It  was  an  estate  too  which,  after  the  death  of 
wife  or  children,  might  be  sold  "to  pay  debts 
legally  established  against  his  estate,"  and  was 
such  a  one  that,  if  the  wife  obtained  a  divorce  on 
account  of  his  fault  or  misconduct,  was  to  be 
vested  by  decree  of  Court  in  the  wife  for  life, 
and  after  her  death   in   "  their  children." 
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These  provisions  show,  first,  that  the  land  sub- 
ject to  homestead  must  belong  to  the  husband  in 
severalty,  and  especially  that  they  do  not  apply  to 
lands  held  by  husband  and  wife  in  joint  tenancy. 
Such  land  goes  to  the  survivor  on  the  death  of 
either.  Taul  v.  Campbell^  7  Yer.,  319;  Berrigan 
v.  Fleming^  2  Lea,  271 ;  Shields  v.  Netherlands  5 
Lea,   201 ;    McRoberts  v.    Copelandj  1   Pickle,   211. 

It  is  manifest,  then,  that  a  homestead  on  it 
would  not  inure  to  the  benefit  of  his  widow  as 
such,  and  for  her  use  and  benefit  and  that  of  her 
family  residing  with  her,  and  upon  her  death  to 
the  minor  children  of  her  deceased  husband^  because 
on  his  death  the  entire  fee  would  vest  in  her, 
and  "her  family  residing  with  her"  could  take  no 
interest  in  it  whatever,  nor  upon  her  death  would 
it  go  to  the  minor  children  of  her  deceased  husband. 
It  would  go  to  her  devisee,  or,  in  default  of  a 
will,  to  her  children  or  heirs,  and  not  to  his, 
unless,   of  course,   they  were   the   same. 

And,  for  the  same  reason,  it  could  not  be  sold 
and  proceeds  distributed  anjongst  his  heirs  in  the 
contingencies  provided  for  as  quoted.  Nor,  upon 
divorce  granted  for  his  misconduct,  could  it  be 
vested  in  the  wife  for  life  with  remainder  to  their 
children^  because  that  would  be  to  limit  her  own 
fee  for  life,  and  deprive  her  of  the  power  to  de- 
vise her  estate  after  discoverture.  If  upon  dis- 
solution of  the  marital  relation  the  property  would 
vest  in  her,  it  would  be  absolutely.  These  con- 
siderations, it  seems    to    us,   show   conclusively   that 
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the  homestead  law  is  not  applicable  to  such  a 
tenancy;  but  there  are  others.  If  a  legal  home- 
stead does  exist  on  such  an  estate,  what  is  the 
effect  of  it?  Suppose  a  divorce  granted  to  the 
husband.  He  would  still  remain  the  head  of  the 
family,  and  the  homestead  right  would  exist  in 
him.  Then,  it  must  continue  to  the  destruction  of 
the  wife's  interest  in  the  fee  for  life;  so  that  in 
that  event  a  homestead  would  be  carved  out  ex- 
clusively for  him  in  land  which  did  not  belong  to 
him,  but  which  in  fact  belonged  also  to  another. 
So,  too,  the  husband  can  abandon  a  legal  home- 
stead, and  the  fee  in  it  may  be  sold  in  that  event 
for  his  debts,  and  it  will  vest  in  the  purchaser 
free  from  the  homestead  right;  but  it  cannot  be 
said  that  such  sale  would  affect  the  wife's  right 
in  a  joint  tenancy,  even  if  she  joined  in  the  aban- 
donment because  her  interest  in  the  fee,  her  right 
of  survivorship,  would  not  be  affected  by  either 
abandonment  or  sale. 

The  Act  of  1879,  amending  the  homestead  law 
of  1870,  does  not  affect  the  question  by  adding  to 
the  words  "a  homestead,"  the  words  "or  real 
estate  belonging  to  each  head  of  a  family,"  because 
these  words  made  no  other  change  in  the  law  than 
to  give  the  husband,  or  head  of  the  family,  the 
right  to  elect  where  he  would  locate  the  home- 
stead. Flatt  V.  Stalder  ^  Co.^  16  Lea,  379.  Now, 
suppose  the  husband  elects  to  locate  it  on  the 
joint  tenancy  of  himself  and  wife,  and  dies  leaving 
other  lands.      The   wife,   according    to    the  case  be- 
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ing  considered,  would  take  the  selected  homestead 
as  such  (although  it  was  her  own),  and  would 
thereby  be  cut  out  of  any  homestead  in  the  hus- 
band's land.  This  would  inevitably  result  if  such 
an  interest  was  a  proper  homestead,  but  we  have 
held  it  was  not,  and  defeated  this  very  result  in 
her  favor.      McRoberts  v.    Copeland,   1   Pickle,   211. 

There  are  many  considerations  of  like  character 
which  go  to  prove  that  such  a  joint  estate  in  land 
was  not  within  the  contemplation  of  the  law-makers 
in  establishing  "  a  homestead  in  possession  of  the 
head  of  a  family;"  and  there  is  still  a  part  of  the 
statute  unquoted  which  we  think  clearly  shows 
that  such  an  estate,  nor  any  other  estate  held  in 
common  with  others,  was  within  such  contempla- 
tion, and  that  only  such  as  was  exclusively  within 
the  ownership  and  possession  of  the  head  of  a 
family  was  contemplated — such  as  he  held  in 
severalty,  and  could  be  set  apart  to  him  by  metes 
and  bounds,  and  that  without  resorting  to  a  Court 
to   partition   and   carve   out  for  him   such   estate. 

The  third  and  fourth  sections  of  the  Act  pro- 
vide for  levy  upon  the  real  estate  of  the  debtor 
upon  which  the  homestead  is  situated  by  execution 
and  attachment,  and  directs  that  the  levying  officer 
shall  summon  three  disinterested  freeholders  and 
have  them  set  apart  the  homestead  of  the  debtor 
out  of  the  real  estate  levied  upon.  They  are  to 
fix  the  precise  boundaries,  and  the  remainder  of 
'  the  lands  are  to  be  sold.  If  it  is  of  greater  value 
than  $1,000,  and  is  so  situated  that  it  cannot  be 
7— 6p 
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divided  so  as  to  set  apart  the  homestead,  the  free- 
holders shall  certify  the  fact,  and  the  oflBcer  shall 
sell  the  whole  and  pay  proceeds  to  the  Clerk  of 
the  Court  rendering  judgment  or  condemning  the 
land  for  sale;  and  he  shall,  under  order  of  the 
Court,  invest  $1,000  in  the  purchase  of  a  home- 
stead for  the  family  of  the  debtor,  and  the  creditor 
take   the  surplus. 

Now,  it  is  clear  that  this  cannot  apply  to  an 
interest  held  jointly  with  the  wife  any  more  than 
with  any  one  else,  because,  if  it  does  so  apply,  it 
forces  the  sale  of  her  land,  and  makes  her  take 
in  lieu  of  all  of  it  and  all  interest  in  it,  her 
family  share  in  the  part  allotted  as  homestead,  or 
in  that  purchased  for  the  benefit  of  the  family. 
This,  upon  the  theory  that  such  is  the  effect  that 
results  under  the  law,  and  must  result  if  this  land 
is  within  its  meaning.  That  these  consequences 
could  follow  no  one  can  maintain,  and  thus  it 
appears  that  such  an  estate  was  never  within  tha 
intent   of  the    Act. 

There  are  more  reasons  why  such  an  estate 
could  not  be  burdened  with  a  homestead,  by  proper 
construction  of  our  Act,  than  there  are  why  a 
tenancy  in  common  could  not.  The  tenancy  in 
common,  while,  like  this,  a  legal  estate,  has  no 
termination  in  survivorship,  but  will  descend  to 
heirs,  and  may  inure  to  the  benefit  of  a  widow, 
not  because  of  her  own,  but  because  of  her  hus- 
band's interest;  and  yet  the  reason  of  a  want  of  ' 
an   interest,  and   possession   in  severalty,   which    pre- 
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vents  a  tenancy  in  common  being  so  burdened, 
exists  here,  and  equally  precludes  the  possibility  of 
the  existence  of  a  homestead  upon  ^a  joint  tenancy, 
and  to  this  extent  authority  against  homestead  on 
a  tenancy  in  common  is  authority  against  a  home- 
stead here.  It  was  ten  years  ago  decided  that  no 
such  right  existed  in  favor  of  a  tenant  in  common. 
Avails  V.  Everett,  3  Lea,  76.  And  this  has  ever 
since  been  followed.  But  the  direct  question  came 
before  us  at  Knoxville,  September  Term,  1886,  and 
it  was  then  held  such  an  interest  as  the  wife's 
on  survivorship  could  not  be  taken  into  considera- 
tion in  fixing  homestead,  but  the  wife  owned  such 
land,  and  homestead  must  be  assigned  out  of  other 
lands  of  the  husband.  Roberts  v.  Copeland,  1 
Pickle,  211,  opinion  by  Judge  Caldwell.  It  came  ' 
again  before  this  Court  at  K^ashville,  last  term,  and 
we  there  held  that  the  homestead  law  did  not 
apply  to   a  joint  tenancy   of  husband   and  wife. 

These  cases  settled  the  law  in  accord  with  the 
case  referred  to,  and  many  others  unreported.  They 
are  sound  in  reason,  and  should  be  adhered  to  as 
the  only  proper  construction  of  the  statute.  It 
does  not  matter  that  one  was  an  oral  opinion.  It 
was  in  accord  with  the  written  one  cited,  and, 
besides,  this  Court,  of  course,  adheres  to  principles 
settled,  however  it  may  be  done,  and  does  not 
have  one  law  to  administer  orally  and  another  in 
writing.  The  one  delivered  in  this  case  was  oral, 
but  since  adjournment  at  Jackson  a  written  opin- 
ion has  been  prepared. 
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In  this  opinion  not  only  is  the  case  in  1  Pickle 
referred  to  impliedly  overruled,  but  the  case  of 
Avans  v.  Everett,  3  Lea,  76,  wonld  share  the  same 
fate  if  the  reasoning  of  Judge  Caldwell  in  this 
case  should  be  adhered  to  when  that  question 
arises,  for  it  is  based  upon  authority  hostile  to  it, 
and  which  was  referred  to  and  rejected  by  Judge 
Cooper,  who  delivered  the  opinion  of  the  Court 
in  the  3  Lea  case.  We  regard  the  overruling  of 
the  1  Pickle  case,  and  the  oral  opinion  at  Nash- 
ville, as  not  only  erroneous,  but  unwise  in  policy. 
We  therefore  respectfully,  but  earnestly,  dissent 
from   the   present   ruling. 

Lurton,   J.,   concurs   in   this   dissent. 
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Moore  v.  Burrow. 
(Jackson.    April  Term,  1890.) 

1.  Advancements.     ValiMtzon,     Interest. 

Advancements  of  property  must  be  valued  as  of  the  date  when  they  are 
macU,  but  interest  is  computed  on  that  valuation  only  from  the  date 
of  the  ancestor's  death. 

Cases  cited  and  approved:  Burton  v.  Dickinson,  3  Yer.,  122,  note; 
House  V.  Woodard,  5  Cold.,  200;  Haynes  v.  Jones,  2  Head,  373; 
O'Neal  V.  Breecheen,  5  Bax.,  605;  Johnson  v,  Patterson,  13  Lea, 
632;  Williams  v,  Williams,  15  Lea,  439;  Steele  v.  Frierson,  85 
Tenn.,  431. 

2.  Same.     At  what  date  made.     Case  in  judgment. 

In  1856  B.  gave  his  daughter  a  tract  of  land  by  parol,  and  put  her  in 
possession.  In  1859  he  conveyed  it  to  her  by  deed,  **in  consideration 
of  natural  love  and  affection."  He  died  several  years  later.  In  1856 
the  land  was  worth  $3,212;  and  in  1859,  $4,280. 

Held:  That  the  advancement  must  be  treated  as  made  in  1856,  and  that 
the  daughter  is  chargeable  with  the  value  of  the  land  at  that  date, 
viz.,  $3,212. 

Cases  cited  and  approved:  Haynes  v,  Jones,  2  Head,  373;  O'Neal  z/. 
Breecheen,  5  Bax.,  605. 

Cited  and  distinguished:  Yancy  v,  Yancy,  5  Heis.,  357. 

3.  Same.     Interest  alloioed  only  front  ancestor's  death. 

And  interest  is  chargeable  upon  that  valuation  only  from  the  date  of 
the  father's  death. 

Cases  cited  and  approved:  Johnson  v,  Patterson,  13  Lea,  632;  Williams 
V.  Williams,  15  Lea,  439;  State  v,  Frierson,  85  Tenn.,  431. 
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S.   F.   Rankin  for  Moore. 

H.   C.   Towns   for  Guardian   ad  litem, 

Jo  R.   Hawkins  for  McKelvy. 

Caldwell,  J.  In  1856  John  J.  Burrow  made  a 
parol  gift  of  214  acres  of  land  to  his  daughter, 
Harriet  E.  McKelvy,  and  placed  her  and  her  hus- 
band in  possession  thereof.  At  that  time  the  land 
was  worth  $3,212.  In  1859  the  father,  "for  and 
in  consideration  of  natural  love  and  affection,"  ex- 
ecuted a  formal  deed,  conveying  the  same  land,  in 
fee,  to  his  said  daughter.  When  this  deed  was 
made   the   land  was  worth   $4,280. 

Thirteen  years  later,  in  1872,  said  Burrow,  for 
love  and  affection,  conveyed  to  Mrs.  McKelvy  and 
her  husband  another  tract  of  land,  which  contained 
48  acres.  The  aggregate  of  the  two  tracts  thus 
conveyed   was   262   acres. 

In  1873  John  J.  Burrow,  by  deed  of  gift,  con- 
veyed 600  acres  of  other  land  to  his  daughter, 
Mrs.  McKelvy,  and  his  son,  George  H.  Burrow; 
subject,  however,  to  equalization  and  division  be- 
tween them,  as  provided  by  the  following  clause 
of  the  deed,  viz.:  "But  as  I  have  heretofore  given 
to  my  said  daughter,  Harriet,  land  (262  acres),  I 
give  my  son,  George,  the  greater  portion  of  the 
above  described  600  acres  tract,  so  as  to  make 
them  equal  in  point  of  land,  which  is  to  be  settled 
between  them  soon  by  running   out   said  land,"  etc. 
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The  600  acres  were  not  divided  as  contemplated, 
but  the  grantor  occupied  and  used  the  greater  part 
of  it  until  his  death  in  December,  1887.  George 
H.  Burrow,  the  son,  died  in  the  meantime,  intes- 
tate, leaving  Mary  H.  and  John  Burrow  his  only 
children   and   heirs   at   law. 

In  1888  the  original  bill  in  this  cause  was  filed 
for  a  proper  partition  of  the  600  acres  of  land 
between  Mrs.  McKelvy  and  the  two  children  of 
George  H.  Burrow,  deceased,  according  to  the 
provision  of  the  deed  of  1873.  Subsequently  an 
amended  bill  was  filed  for  the  partition  of  other 
lauds  belonging  to  the  estate  of  John  J.  Burrow, 
deceased. 

Proper  answers  were  filed  and  interlocutory 
orders  made;  advancements  were  collated  and  the 
lands'  partitioned  under  decrees  of  the  Chancellor. 
McKelvy   and   wife  have   appealed. 

First. — The  most  important  question  raised  by 
appellants  is  whether,  in  the  collation  of  advance- 
ments, Mrs.  McKelvy  should  have  been  charged 
with  the  value  of  the  214  acres  of  land  ($3,212) 
when  placed  in  possession  thereof  by  parol  gift  of 
her  father  in  1856,  or  with  its  value  ($4,280)  when 
she  received  the  deed  of  conveyance  from  him  in 
1859.  The  Chancellor  adjudged  the  latter  and 
larger  valuation  to  be  the  one  with  which  she  was 
chargeable, .  and  upon  that  ruling  her  counsel  assigns 
the  first  error. 

Advancements  in  property  are  to  be  estimated 
at    the   value    of    the    property   when    the    advance- 
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ments  were  made.  Burton  v.  Dickinson^  3  Ter., 
122,   note;    House   v.    Woodardy   6   Cold.,   200. 

This  is  the  established  and  reasonable  rule.  But, 
under  this  rule,  when  was  the  advancement  of  the 
214  acres  of  land  made  in  legal  contemplation?  In 
1856,  at  the  time  of  the  parol  gift,  or  in  1859, 
when  the  deed  was  executed?  Confessedly,  the 
parol  gift  communicated  no  title,  and  was  revocable 
at  any  time.  Nevertheless,  the  moment  the  deed 
was  executed  the  title  passed,  and  the  advancement 
became  complete  and  irrevocable,  going  back  by 
relation  to  the  date  of  the  parol  gift,  when  the 
possession  of  the  land  and  enjoyment  of  its  rents 
and  profits  began.  The  deed  was  in  law  but  an 
affirmation  and  ratification  of  the  parol  gift,  with- 
out change  in  the  control  and  dominion  of  the 
land.  Therefore,  the  advancement  is  to  be  treated 
as  made,  and  accordingly  valued,  at  the  time  of  the 
parol  gift  in   1856. 

This  conclusion  is  supported  by  the  cases  of 
Haynes  v.  Jones,  2  Head,  373,  and  O^Neal  v. 
Breecheen,  5  Bax.,  605,  wherein  this  Court  held 
that  children,  placed  in  possession  of  lands  by 
their  parents,  under  parol  gifts  as  advancements, 
acquired  good  possessory  title,  to  the  extent  of 
inclosures,  by  seven  years  adverse  possession ;  and, 
further,  that  they  should  account  for  the  lands  as 
advancements,  estimated  at  the  values  put,  upon  them 
at  the  time  the  parol  gifts  were  made,  not  at  their 
values  when  the  gifts  were  perfected  seven  years 
later  by   the  bar  of  the   statute. 
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In  those  cases  the  advancements  were  completed 
and  rendered  irrevocable  by  the  bar  of  the  statute; 
in  this  case  the  same  result  was  accomplished  by 
the  conveyance  of  the  father,  the  parol  donor. 
The  advancements  in  those  cases,  after  perfection, 
were  by  relation  estimated  at  the  value  of  the 
lands  when  the  parol  gifts  were  made;  for  the 
same  reason  the  value  of  the  214  acres  tract  in 
this  case  should  be  estimated  at  the  date  of  the 
parol   gift  in   1856. 

The  effort  was  made  in  Yancy  v..  Yayicy,  5 
Heis.,  357,  to  charge  the  daughters  of  Charles  L. 
Yancy  with  certain  slaves  as  advancements.  The 
charge  was  refused  on  the  ground  that  title  had 
never  passed,  the  gift  of  the  slaves  being  in  parol 
only,  and  the  possession  by  the  daughters  not  hav- 
ing continued  a  sufficient  length  of  time  to  create 
a  bar.  This  Court  said:  "The  title  to  the  slaves 
continued  in  Charles  L.  Yancy,  and  (they)  could 
not  be  charged  to  his  daughters  as  advancements, 
unless  they  held  them  long  enough  to  perfect  their 
titles   under  the   statute   of  limitations."      lb. 

The  date  at  which  the  value  of  the  slaves 
would  have  been  estimated  by  the  Court,  had  the 
daughters  been  held  to  be  chargeable  with  them  as 
advancements,  was  not,  and  could  not  properly 
have  been,  adjudged  in  that  case;  hence  the  de- 
cision is  not  in   point  here. 

Exactly  the  same  question  here  might  have  been 
raised  on  the  facts  disclosed  in  the  case  of  Johnson 
V.    Patterson,    13    Lea,    632.      Mrs.     Patterson    took 
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possession  of  the  land  in  March,  1869,  under  parol 
gift  from  her  father,  President  Johnson,  who  made 
her  a  deed  of  conveyance  to  it  in  February,  1878. 
The  date  at  which  the  value  of  the  advancement 
should  be  estimated  was  not  determined.  The 
point  is   not  mentioned   in  the   report   of  the   case. 

Second. — Error  is  also  assigned  on  that  part  of 
the  decree  charging  Mrs.  McKelvy  with  interest  on 
advancements  from  death  of  her  father.  On  this 
point  the  decree  is  right.  The  rule  is  well  settled 
that  interest  must  be  computed  on  advancements, 
in  money  or  property,  from  the  time  the  ancestor 
dies.  18  Lea,  682;  Williams  v.  Williams^  15  Lea, 
439;  Steele  v.  FriersoUy  1  Pickle,  431.  This  case 
presents  no  ground  for  an  exception  to  the  general 
rule. 

Let  the  decree  be  modified  as  indicated  in  this 
opinion  and  affirmed  in  other  respects.  The  case 
will  be  remanded  for  further  proceedings.  Cost  of 
this  Court  will  be  paid  one  -  half  by  Moore, 
guardian,  and  the  other  half  by  McKelvy  and 
wife. 
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Railway  Company  v.  Arnold. 
{Knoxville.     September  13,   1890.) 

Depositions.     Defective  certificate. 

Certificate  to  deposition  is  fatally  defective  which  shows  that  the  dep-    * 
osition  was  reduced  to  writing,  not  by  the  witness  or  the  officer  taking 
it,  but  by  some  third  person  under  the  officer's  direction. 

Code  construed:  §4602  (M.  &  V.);  §3848  (T.  &  S.). 


FROM    KNOX. 


Appeal    in    error    from    Circuit    Court    of   Knox 
County.      8.   T.   Logan,  J. 

(107) 
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W.  M.  Baxt£r  and  Hbndkrson  &  Jourolmon  for 
Railway   Company. 

Jambs   Comfort  and  L.   H.   Spilman    for    Arnold. 

TuRNEY,  Ch.  J.  The  deposition  of  C.  J.  Pier- 
son  was  objected  to  because  of  a  defective  certifi- 
cate. 

The  objection  was  well  taken,  and  the  Court 
erre^  in  overruling  it.  The  objectionable  part  is: 
"The  foregoing  deposition  was  taken  before  me, 
as  stated,  and  reduced  to  writing  by  A.  S.  Dickey 
by   my   direction." 

Our  statute  (M.  &  V.  Code,  S  4602)  requires 
that  the  "  certificate  shall  be  substantially,"  etc., 
"  and  reduced  to  writing  by  me  (or  by  the  wit- 
ness)." 

The  policy  of  the  law  is  that  one  in  nowise 
interested  shall  do  the  writing.  That  one  is  pre- 
sumed to  undertake  to  write  the  language  of  the 
witness  without  any  desire  or  purpose  to  give  col- 
oring one  way  or  the  other  to  the  meaning  of 
the  witness,  and  must  certify  that  he  "is  not  in- 
terested in  the  cause,  nor  of  kin  or  counsel  to 
either   of   the   parties." 

The  reduction  to  writing  by  Dickey  is  not  a 
compliance  with  the  statute.  The  Commissioner's 
certificate  that  he  is  not  of  kin  or  counsel  does 
not  exclude  the  possibility  that  Dickey  may  have 
occupied   one   or  both   relations. 

The    law   as    written    will,   as    a    rule,    give    the 
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testimony  in  its  purity  to  the  Court  trying  the 
case.  To  enlarge  its  construction  by  permitting 
the  officer  before  whom  the  deposition  is  taken  to 
direct  or  employ  another  to  write  the  answers,  will 
always  endanger,  and  sometimes  pervert,  the  truth. 
Reverse  and  remand. 
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Thompson  v.   McMillan. 
{Knoxville.      September  18,   1890.) 

1.  Certiorari  and  Supersedeas.      Quashing  execution  satisfied  in  part 

after  levy. 

To  quash  an  execution /r^  tantOf  when  pressed  for  its  full  amount  after 
satisfaction  in  part  subsequent  to  levy,  certiorari  and  supersedeas  is  a 
proper  remedy. 

Cited :  Car.  Hist.  Lawsuit,  Sees.  549,  550. 

2.  Same.     Sa/ne.     Ftuts  constituting  satisfaction  in  part. 

After  levy  of  execution  issued  upon  a  Magistrate's  judgment  for  $92.25 
and  costs,  the  creditor  agreed  to  accept,  in  full  satisfaction  of  his 
judgment,  the  payment  of  $50  to  himself,  his  attorney*s  fee,  and  the 
costs  of  the  cause.  The  debtor  paid  the  $50  to  his  creditor  and  all 
costs,  taking  receipt  against  the  entire  judgment.  He  disputed  the 
amount  of  the  attorney's  fee,  and  failed  to  pay  it.  He  tendered  $10 
to  the  attorney,  but  the  true  amount  was  $25. 

Held:  That  the  judgment  was  satisfied,  and  the  execution  should  have 
been  quashed,  except  as  to  the  amount  of  $25  due  to  the  attorney, 
with  interest. 

3.  Same.     Same.     The  proper  judgment. 

Where  an  execution  which  has  been  satisfied  in  part  only,  has  been 
superseded  in  toto,  the  Court,  after  quashing  it  as  to  the  satisfied 
part,  will  not  remand  and  ViVfiird.  procedendo  as  to  remainder,  but  will 
enter  judgipent  upon  the  bond  for  supersedeas  therefor. 

Codf  construed :  §83852,  3853»  3854  (M.  &  V.);  §§3136,  3I37»  S'SS. 

(T.  &S.). 

Cases  cited  and  approved:  Mallett  v.  Hutchinson,  i  Head,  558;  Lit- 
tleton V.  Yost,  3  Lea,  269. 


FROM     KNOX. 


Appeal    ill    error    from    Circuit    Court   of   Knox 
County.      Charles  Nelson,   Sp.  J. 
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Saylor  &  Moore  for  Thompson. 

J.   C.   Ford  for  McMillan. 

Caldwell,  J.  McMillan  sued  Thompson  before 
a  Justice   of   the  Peace,  and    obtained    a   judgment 

■ 

for  $92.25  and  costs  of  suit.  Execution  was  issued 
and  levied  on  personal  property  belonging  to 
Thompson...  He  gave  a  delivery  bond,  and  the 
property  was  advertised  for  sale. 

Before  the  day  of  sale  arrived  an  agreement 
was  made  whereby  McMillan  was  to  receive  $50 
in  satisfaction  of  the  judgment,  Thompson  to  pay, 
in  addition  thereto,  the  costs  and  McMillan's  attor- 
ney's  fees. 

In  pursuance  of  this  agreement,  the  $50  were 
paid,  and  McMillan  executed  his  receipt  to  Thomp- 
son for  the  full  sum  of  $92.25.  Thompson  also 
paid  the  costs,  and  offered  to  pay  McMillan's  at- 
torney $10  as  his  fee.  This  sum  was  declined  by 
the  attorney,  who  claimed  that  his  fee  should  be 
$25.  Thompson  refused  to  pay  more  than  the  $10 
to  the  attorney,  claiming  that  such  sum  would  be 
full  compensation  for  the   services   rendered. 

The  execution  had  not  been  returned  in  the 
meantime,  nor  had  any  credit  been  indorsed  upon 
it;  but  the  Constable  still  retained  it,  subject  to 
instruction  from  McMillan,  and  presumably  for  the 
purpose  of  selling  the  property  in  case  Thompson 
should  not  pay  the  $25  claimed  by  McMillan's  at- 
torney. 
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At  this  stage  of  the  case,  three  days  before  the 
time  the  sale  was  to  occur,  Thompson  tiled  his 
petition  in  the  Circuit  Court  for  writs  of  certiorari 
and  supersedeas^  alleging  that  what  had  transpired 
operated  as  a  full  satisfaction  of  the  judgment,  . 
and   praying   that  the   execution   be   quashed. 

When  the  papers  were  returned  to  the  Circuit 
Court,  McMillan  appeared  and  made  an  unsuccess- 
ful motion  to  dismiss  the  petition.  Thereupon,  the 
case  came  on  to  be  heard  on  the  motion  of 
Thompson  to  quash  the  execution,  and  on  an  issue 
of  payment  or  no  payment,  based  on  the  facts 
alleged  in  the  petition.  Jury  was  waived,  and  the 
issue  submitted  to  the  trial  Judge  upon  full  proof 
on   both   sides. 

Besides  the  facts  already  stated,  it  was  shown 
that  McMillan,  at  the  time  of  the  employment, 
agreed  to  pay  his  .attorney  a  fee  of  $25,  and  that 
he  was  bound  to  him  for  that  amount  when  the 
agreement  of  compromise  was  made  with  Thomp- 
son. The  amount  of  this  fee  was  not  mentioned 
between  McMillan  and  Thompson ;  the  latter  simply 
bound  himself  to  pay  the  fee,  whatever  it  might  be. 

The  compromise  was  made  and  the  $50  were 
paid  on  November  21,  1889;  and,  by  the  agree- 
ment,  the  fee  was  to  be  paid   on   the   same   day. 

The  Circuit  Judge  found  the  issue  in  favor  of 
McMillan,  overruled  the  motion  to  quash,  awarded 
a  procedendo  to  the  Justice  of  the  Peace,  without 
allowing  any  credit  whatever,  and  adjudged  costs 
against  Thompson. 
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Motion  for  new  trial  was  overruled,  and  Thomp- 
son  appealed   in   error. 

The  remedy  resorted  to  by  Thompson,  and  the 
issue  formed  •  in*  the  Circuit  Court,  were  proper, 
whether  the  payments  made  were  in  law  an  ex- 
tinguishment of  the  entire  judgment  or  only  a  sat- 
isfaction 'pro  tantOy  and  he  should  clearly  have  had 
relief  in  one  view  or  the  other.  Caruthers'  History 
of   a  Lawsuit,   Sees.   549,   550. 

McMillan  owed  his .  attorney  a  fee  of  $25. 
Thompson  bound  himself  to  pay  that  fee.  When 
he  does  so  he  is  entitled  to  the  full  benefit  of 
the  compromise  agreement — a  satisfaction  of  the 
judgment.  The  tender  of  $10  was  of  no  virtue, 
because  that  was  not  the    amount  due. 

By  the  earlier  practice,  the  Circuit  Court  should 
have  ascertained  the  amount  of  the  credits,  and 
awarded  a  procedendo  to  the  Magistrate  for  the 
balance;  but,  under  the  Code,  it  should  have  ren- 
dered such  final  judgment  as  the  merits  of  the 
case  required,  without  remanding  the  case  at  all. 
Code  (M.  &  v.),  §§  3852,  3853,  3854;  Mallett  v. 
Hutchinson^  1  Head,  558  ;  Littleton  v.  Yost,  3  Lea, 
269. 

Reverse,  and  enter  judgment  here  for  McMillan 
against  Thompson  and  surety  on  .  his  bond  for  su- 
persedecis  for  the  sum  of  $25,  with  interest  from 
November  21,  1889,  this  to  be  in  full  of  balance 
of  Magistrate's  judgment.  Thompson  will  pay  costs 
of  Circuit  Court,  and  McMillan  costs  of  this  Court. 
8 — 5p 
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Railway  Company  «;.  Smith. 
(Knoxville.     September  16,  1890.) 

1.  Railway  Company.     Not  liable  for  injury  to  hrakeman,  when. 

For  injury  received  by  brakeman  while  engaged  in  making  coupling, 
under  order  of  his  engineer,  between  his  own  and  another  section  of 
.a  freight- train,  the  railway  company  is  not  responsible,  where  it  ap- 
pears that  a  conductor  was  in  charge  of  the  train  on  which  the  brake- 
man  was  employed,  and  by  which  he  was  struck  and  injured;  and 
that  the  brakeman  knew  that  it  **was  dangerous  and  reckless,  and 
against  the  rules  and  orders  of  the  company"  to  make  such  coupling; 
and  it  further  appears  that  the  injury  was  not  attributable  to  defects 
in  the  company's  road-bed  or  machinery,  nor  to  incompetent  servants. 

2.  Same.     Same,     Erroneous  and  misleading  charge. 

In  a  case  where  it  is  clear  that  a  conductor  was  in  charge  of  the  train, 
and  the  engineer  and  brakeman  therefore  fellow-servants,  it  is  mis- 
leading and  erroneous  for  the  Court,  in  his  charge,  to  state  imaginary 
cases  in  which  the  engineer  might  become  the  superior  of  the  brake- 
man. 


FROM   KNOX. 


Appeal    in    error    from     Circuit    Court    of    Knox 
County.      L.   A.   Gratz,   Sp.   J.  ^ 

W.   M.   Baxter  and  Henderson  &  Jourolmon  for 
Railway   Company. 

Ingersoll  &  Peyton  for  Smith. 

Lea,    J.       Smith     was     front     brakeman     on    a 
freight  -  train,   going    from  Knoxville    to   Bristol,  on 
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the  night  of  January  22,  1889.  He  was  riding  on 
the  engine  with  the  engineer.  In  going  up  a 
grade  near  Greenville,  they  came  near  the  first  sec- 
tion of  a  freight-train,  they  being  the  second  sec- 
tion. The  first  section  was  moving  very  slowly, 
and  seemed  about  to  stop.  When  within  thirty  or 
forty  feet  of  the  caboose.  Smith  says  the  engineer 
told  him  to  make  the  coupling,  in  order  to  push 
the  first  section  over  the  grade;  that  such  an  or- 
der had  been  previously  given  a  mile  back,  and 
he  refused  to  make  such  a  coupling  while  the 
first   section   was   moving. 

He  says  he  thought  the  first  section  had  stopped 
when  he  left  the  engine  to  make  the  coupling. 
He  went  out  over  the  engine  and  upon  the 
grouild,  and  went  forward  and  climbed  into  the 
caboose  of  the  first  section,  secured  a  coupling-pin, 
placed  it  in  the  draw-head  of  the  caboose,  and 
then  walked  back  to  the  pilot  of  the  engine,  got 
upon  it,  lifted  up  the  draw-bar,  signaled  his  en- 
gineer to  come  ahead,  when  the  engineer  told  him, 
"  Never  mind,  they  are  gone."  He  then  dropped 
the  draw-bar,  when  his  foot  slipped,  and  he  fell  to 
tlie  ground,  and  was  run  against  by  the  pilot, 
thrown   from   the  track,   and   hurt. 

The  first  section  was  moving  when  he  went 
into  the  caboose  and  when  he  left  it;  and  the 
conductor  of  the  first  section  told  him,  while  in 
the  caboose,  not  to  hitch  on  to  his  train,  as  he 
would  soon  be  over  the  grade.  This,  Smith  says,  ' 
he   did   not  hear. 
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For  the  injuries  received,  this  suit  is  brought. 
He  had  been  in  the  employment  of  the  company 
for  some  time  as  brakeman.  The  coupling  appa- 
ratus was  all  right.  Nothing  was  the  matter  with 
the  machinery  or  with  the  track;  all  were  in  good 
order. 

It  was  his  duty  to  make  couplings,  and  he  had 
often  done  it  before.  He  insists  the  only  objec- 
tion to  the  engine  was  that  there  was  only  a 
small  *'  slot "  in  which  a  part  of  the  foot  could 
be  placed.  It  was  known  as  a  "Jack"  engine.  It 
is  a  modern  engine,  and  experts  say  the  style  of 
the  pilot  was  the  best  and  safest  for  removing  ob- 
structions from  the  track.  These  engines  are  used 
altogether  upon   the  company's  road. 

Upon  the  second  section  there  was  a  conductor 
in  charge  of  the  train.  Both  trains  were  moving 
when   he  was   preparing  to   make  the   coupling. 

He  states  that  he  refused  to  make  the  coupling 
when  first  ordered  by  the  engineer,  because  it  was 
dangerous  and  reckless,  and  against  the  rules  and 
orders  of  the  company  to  make  a  coupling  with  a 
moving   train. 

Upon  this  statement  of  facts  the  plaintiff  be- 
low was  not  entitled  to  a  recovery.  If  he  was 
ordered  by  the  engineer  to  make  the  coupling  to 
the  moving  train  (which  the  engineer  denies),  he 
was  not  iu  duty  bound  to  do  so,  as  he  says  the 
rules  and  regulations  of  the  company  forbid  him 
to   couple   to   a   moving  train. 

Again,    the    engineer    and    brakeman     upon     the 
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same  train,  the  conductor  being  in  charge  thereof, 
were  fellow-servants  engaged,  as  in  this  instance, 
in  the  same  common  duty,  to  wit:  the  coupling 
of   the  trains. 

The  company  is  not  liable  for  the  negligence  of 
either  by  which  the  other  is  injured,  there  being 
no  proof  of  the  incompetency  of  either  to  dis- 
charge the  duties  for  which  they  were  employed 
by  the   company. 

The  next  assignment  of  error  is  upon  the  charge 
of  the  Court.  The  Court  correctly  charged  the 
law  in  regard  to  fellow-servants,  and  then  said  to 
the  jury,  "I  can  well  imagine  a  case,  and  you 
can,  also,  where  the  engineer  might  be  master." 
This   was   error. 

The  special  Judge  then  proceeded  to  imagine 
one  or  more  cases,  though  all  the  proof  in  this 
case  showed  that  the  conductor  was  in  charge  of 
the  train,  all  of  which  tended  to  confuse  the  jury, 
and  we  are  unable  to  tell  to  what  extent  they 
proceeded  to   exercise   their  imagination. 

Let  the  judgment  be  reversed,  and  the  case  re- 
manded. 
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Marble  Compaky  i?.  Black. 


(Knoxville.     September  16,  1890.) 


1.  Pleading  AND  Practice.     Amended  declaration.    Recital  of  leave  to  file. 

Where  the  record  elsewhere  shows  that  leave  was  '* granted  to  amend 
the  declaration,"  it  is  not  essential  that  the  amended  declaration  re- 
cite, upon  its  face,  that  it  is  filed  by  leave  of  the  Court. 

2.  Same.     Same.     Pro/ert  of  letters  of  administration. 

When  the  original  declaration  makes  profert  of  the  plaintiff's  letters  of 
administration,  it  is  not  essential  that  the  amended  declaration  repeat 
such  profert. 


3.  Same.      What  is  sufficient  prof ert  of  letters  of  administration. 

Profert  of  letters  of  administration  is  sufficiently  made  where  the 
declaration  avers  the  plaintiff's  representative  character,  and  adds: 
"Letters  of  administration  being  here  shown  to  the  Court," 


4.  Same,      Objection  to  profert  comes  too  late  when  first  made  in  Supreme 
Court. 

Objection  to  profert,  or  for  want  of  it,  comes  too  late  when  made  for 
first  time  in  this  Court,  after  plea  to  and  trial  upon  the  merits. 

Cases  cited  and  approved:    Union   Bank  v.  Osborne,  6  Hum.,  319; 
Lowry  v.  Medlin,  6  Hum.,  451  ;  Walt  v.  Walsh,  10  Heis.,  316. 

See  Code,  §3599  (M.  &  V.) ;  §2893  (T.  &  S,). 


5.  Same.     Issue  and  evidence  as  to  plaintiff '*s  representative  character. 

Unless  the  plaintiff's  averred  representative  character  is  put  in  issue  by 
special  plea,  no  proof  on  that  point  is  essential.  That  fact  is  ad- 
mitted by  the  general  issue. 

Cases  cited:  Cheek  v.  Wheatly,  1 1  Hum.,  556;  Glass  x\  Stovall,  10 
Hum.,  453;  Fowlkes  z/.  Railroad,  9  Heis.,  829. 

See  Code,  §36^0  (M.  &  V,);  §2910  (T.  &  S.). 
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6.  Supreme  Court  Practice.     C/tar^e  of  Court  not  part  of  record,  when. 

Charge  of  Court  is  not  part  of  the  record,  though  copied  into  it,  where 
it  follows  the  bill  of  exceptions,  and  is  not  therein  referred  to. 

Cases  cited:  Railroad  v,  Foster,  88  Tenn.,  673;  Huddleston  v.  State,  7 
Bax.,  55;  Bass  v.  State,  6  Bax.,  583;  McGhee  v.  Grady,  12  Lea,  90; 
Owens  V.  State,  16  Lea,  i. 

7.  Same.      Will  not  reverse  upon  thefacts,  when. 

The  Court  reviewed  at  length  the  facts  of  the  case,  and  refused  to  dis- 
turb the  verdict  on  the  assignment  of  error  that  it  was  not  sustained 
by  the  evidence. 

8.  Contributory  Negligence.     Not  imputable,  when. 

The  doctrine  re-affirmed  whiclvis  held  in  Railroad  v.  Gurley,  12  Lea,  47, 
that  one  who  has  been  placed  in  a  position  of  danger  by  another's 
fault  or  negligence  will  not  be  denied  relief  for  injury  resulting  there- 
from, by  reason  of  the  fact  that  he,  **in  the  excitement  of  the  mo- 
ment, lost  his  presence  of  mind,  and,  in  an  honest  effort  to  save  his 
life,  by  mistake  pursued  the  course  to  lose  it." 


FROM   KNOX. 


Appeal    in    error    from    Circuit    Court    of    Knox 
County.      S.   T.  Logan,  J. 

S.    G.    Heiskell,    Henderson    &    Jourolmon,    and 
N.   N.   Osborne  for  Marble  Company. 

Charles    Nelson    and    Caldwell    &    Mynatt    for 
Black. 

Caldwell,  J.      While  in  the  employment  of   the 
McMillan  Marble  Company,  William  Shrunk  received 
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physical  injuries  from  which  he  died.  E.  C.  Blacky 
as  administrator  of  said  Shrum's  estate,  brought 
this  action  of  damages  against  the  marble  com- 
pany for  the  wrongful  killing  of  his  intestate,  and 
recovered  a  judgment  for  $2,500.  The  marble 
company  appealed  in  error  to  this  Court,  and  has 
here  assigned  several  grounds  for  reversal  and  new 
trial. 

First — The  assignment  made  on  the  ground  that 
the  amended  declaration  fails  to  show  that  it  was 
filed  by  leave  of  the  Court,  is  bad,  because  the 
record  recites  that  leave  was  "granted  to  amend  the 
declaration." 

Second. — The  assignment  claiming  that  neither  the 
original  nor  the  amended  declaration  tendered  the 
plaintiff" 's  letters  of  administration,  is  as  obviously 
not   well   taken. 

It  is  averred  in  the  original  declaration  that  the 
plaintiff  had  been  duly  qualified  as  administrator 
of  William  Shrum,  deceased,  and  after  that  aver- 
ment profert  is  made  in  the  usual  form — "Letters 
of  administration  being  here  shown  to  the  Court." 
The  amended  declaration,  being  but  an  additional 
count  to  the  original  declaration,  was  good  with- 
out  a  repetition   of   the  profert. 

Moreover,  the  objection  comes  too  late,  being 
made  for  the  first  time  in  this  Court.  If  there 
had  been  no  profert  at  all,  the  defendant  could 
have  taken  advantage  of  that  fact  by  demurrer 
only.  Failing  to  .do  that,  and  pleading  to  the 
merits,    he    waived     the    objection.      Code    (M.     k 
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V.)j  §  8599 ;  Caruthers'  H.  of  L.,  Sec.  199 ;  Union 
Bank  v.  Osborne^  6  Hum^  819;  Lowry  v.  Medlin^ 
lb.,  461;     Walt  v.    Walsh,   10  Heis.,  316. 

Third. — It  is  also  urged  that  this  Court  should 
reverse  the  judgment,  and  grant  a  new  trial,  be- 
cause the  plaintiff  failed  to  produce  his  letters 
of  administration  as  proof  on  the  trial  in  the 
Court  below.  There  is  no  answer  in  the  record 
to  this  assignment,  as  there  is  to  the  two  just 
mentioned. 

The  bill  of  exceptions,  which  purports  to  con- 
tain all  the  evidence,  fails  to  show  any  proof  of 
plaintiff's  qualification  as  administrator  of  the  de- 
ceased; hence  it  is  conclusively  presumed  that  no 
such  proof  was  adduced.  Nevertheless,  this  as- 
signment is  bad  in  law  under  the  pleadings  in 
this  case.  The  plaintiff*  averred  his  authority  to 
maintain  the  suit  as  personal  representative  of  the 
deceased,  by  stating  that  he  had  been  duly  quali- 
fied as  administrator  on  a  certain  day  by  the 
County  Court  of  Knox.  County,  and  making  pro- 
fert  of   his  letters   of   administration. 

The  defendant  made  a  general  denial  by  a  plea 
of   not  guilty,   and   on   this  plea  went  to    trial. 

This  plea  of  the  general  issue  admitted  the 
plaintiff's  right  to  the  representative  character  in 
which  he  sued,  and  rendered  it  unnecessary  for 
him  to  make  proof  of  his  appointment  and  qual- 
ification; it  was  an  admission  that  he  was  what 
he  assumed  to  be — the  administrator  of  the  de- 
ceased.     That    he    rightfully  possessed  that  charac- 
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ter,  the  defendant  could  call  in  question  only  by 
a  special  plea  of   nt  unques  administrator. 

This  rule  is  well  settled,  the  only  conflict  of  de- 
cision being  as  to  its  application  where  the  cause 
of  action  accrued  after  the  death  of  the  deceased. 
Cheek  V.  Wheatly,  11  Hum.,  556;  Glass  v.  Stovall, 
10    Hum.,   453. 

With  Judge  Totten,  who  delivered  the  opinion 
in  the  Cheek  case,  supra,  we  can  see  no  reason 
why  the  rule  of  practice  should  not  be  uniform, 
and  apply  in  the  same  manner  where  the  cause  of 
action  originated  after  as  before  the  decease  of  the 
intestate.  But  the  case  at  bar  is  not  of  that 
class  of  cases  concerning  which  the  conflict  of  de- 
cision exists;  for  here  the  cause  of  action  accrued 
on  the  day  before  the  death,  when  the  injuries 
were  inflicted.  Foxolkes  v.  Railroad  Company,  9 
Heis.,    829. 

Fourth. — Errors  are  assigned  on  certain  portions  of 
the  charge  of  the  trial  Judge  to  the  jury.  These 
cannot  properly  be  consideijed,  because  the  charge  is 
not  before  this  Court.  What  seems  to  have  been 
the  Court's  instruction  to  the  jury  is  copied  into 
the  transcript,  but  it  appears  after  the  conclusion 
of  the  bill  of  exceptions,  is  in  no  nwinner  con- 
nected with  it,  or  otherwise  made  a  part  of  the 
record.  No  rule  is  more  familiar  and  better  set- 
tled than  that  which  impels  this  Court  to  disre- 
gard such  a  paper  altogether.  Railroad  Companies 
V.  Foster,  4  Pickle,  673;  7  Bax.,  55;  6  Bax.,  583; 
12  Lea,   96;    16  Lea,   1. 
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Fifth, — The  assignment  that  the  verdict  is  against 
the  charge  of  the  Court  is  bad  for  a  similar  rea- 
son. In  the  absence  of  the  charge,  it  cannot  be 
determined  whether  or  not  it  was  duly  regarded 
by  the  jury  in  making   up   their  verdict. 

Sixth. — The  only  other  assignment  of  error  is  based 
upon  the  contention  that  the  verdict  is  not  sus- 
tained by  the  evidence ;  that  the  facts  of  the  case 
show   no  negligence   on   the   part   of    the   defendant. 

This  makes  it  necessary  to  notice  the  material 
parts  of  the  evidence  somewhat  in  detail.  The 
defendant  company  was  operating  a  marble  quarry 
in  Knox  County.  The  deceased,  a  young  boy  fif- 
teen and  a  half  years  old,  was  one  of  its  em- 
ployes. He  was  an  obedient  and  faithful  hand. 
On  the  day  of  the  accident  he  was,  by  special  di- 
rection, digging  the  dirt  from  one  of  several  rocks 
in  a  "bank"  from  fifteen  to  eighteen  feet  high. 
This  rock  seems  to  have  been  at  the  base  of  the 
bank,  and  was  only  about  four  feet  out  of  the 
downward  range  of  another  rock,  which  projected 
from  the  bank  several  feet  above.  From  some  un- 
explained cause  this  projecting  rock  fell,  and,  in 
its  fall,  struck  young  Shrum  and  inflicted  such 
injuries  upon  him  that  he  died  the  following  day. 
The  falling  rock  attracted  his  attention,  and  in  his 
effort  to  escape  he  ran  in  its  course  and  was 
crushed.  Had  he  run  in  any  other  direction,  as 
he  might  have  done,  or  had  he  kept  his  place, 
he  would  have  been-  uninjured.  These  facts  are 
established   by  several   witnesses,   and   from   them    it 
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is  contended  that  the  company  was  without  fault, 
and  the  deceased  alone  brought  about  his  destruc- 
tion. Nothing  else  appearing,  this  conclusion  would 
seem  to  be  irresistible.  Facts  yet  to  be  stated, 
however,  materially  change  the  legal  aspect  of  the 
case.  Among  the  various  dangers  incident  to 
quarrying  is  that  of  projecting  rocks,  which  often 
"slip"  or  fall.  This  danger  is  so  great  that  it  is 
made  the  duty  of  the  foreman  "to  go  around  and 
test"  such  rocks,  and  have  them  removed  when 
they  become  dangerous.  So  important  was  this 
work  of  removal,  and  so  necessary  to  the  protec- 
tion of  the  employes,  that  any  of  the  hands  were 
at  the  foreman's  command  for  its  performance. 
The  rock  whose  fall  was  so  disastrous  to  this 
young  boy  had  not  been  tested  at  all ;  yet  the 
superintendent  of  the  company  put  him  to  work 
near  by — so  near  that  its  sudden  falling  would 
naturally,  if  not  inevitably,  have  alarmed  and  put 
to  flight  a  person  of  more  mature  years.  It  was 
not  only  reasonable  that  the  deceased  should  be- 
lieve himself  in  danger,  and,  therefore,  seek  safety 
in  flight,  but  others  who  witnessed  the  falling  of 
the  rock  and  his  situation,  were  of  the  same 
opinion,  and  called  to  him  "to  get  out  of  the 
way."  He  was  not  at  fault  for  accepting  work, 
under  direction  of  his  superior,  so  near  this  dan- 
gerous rock;  for  the  projection  was  so  patent  to 
all  that  he  had  a  right  to  assume  that  the  foreman 
had  tested  it  and  found  it  safe,  and  that  the 
superintendent  would  not  otherwise  send  him  to 
such   a  place. 
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To  our  minds,  these  facts  abundantly  sustain 
the  verdict.  The  failure  to  test  and  remove  this 
impending  rock,  and  the  placing  of  this  young 
boy  in  such  close  proximity  to  it,  are  facts  from 
which  an  intelligent  jury  may  well  have  imputed 
negligence  to  the  marble  company.  Indeed,  we  do 
not  see  how  they  could  reasonably  have  reached  any 
other  conclusion. 

That  the  deceased,  in  the  excitement  of  the 
moment,  lost  his  presence  of  mind,  and,  in  an 
honest  eiiort  to  save  his  life,  by  mistake  pursued 
the  course  to  lose  it,  is  no  excuse  for  the  negli- 
gence of  the  defendant  which  caused  the  disaster. 
Railroad  v.    Gurley,  12   Lea,    47. 

The  statement  of  one  of  the  defendant's  wit- 
nesses  that  he  saw  fresh  marks  of  a  pick  under 
the  rock  that  fell,  and  that  the  deceased  must 
have  been  digging  there  at  the  time,  and  in  that 
way  caused  it  to  fall,  was  probably  not  credited 
or  given  much  weight  by  the  jury.  It  was  op- 
posed by  the  fact  that  the  boy's  pick  was  found 
in  its  proper  place  and  position,  "sticking"  in  the 
ground  by  the  other  rock  where  he  was  directed 
to  work. 

Let  the  judgment  be   affirmed. 
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Sword  v.  Young. 
(Kjioxville.     September  18,  1890.) 

1.  Common  Carrier.     Liable  to  consigtior  for  value  of  goods  negligently 

dtliz'crcd  to  fraudulent  purchaser. 

Common  carrier  is  liable  to  consignor  for  value  of  goods  shipped  upon 
a  fraudulent  order  to  a  fictitious  consignee,  and  delivered  by  the 
carrier  to  the  person  who  had  made  the  fraudulent  order  and  ob- 
tained the  bill  of  lading  without  inquiry  or  knowledge  as  to  his 
identity. 

Cases  cited:  I  Lawyer's  Reports,  Annotated,  650;  50  N.  Y.,  213  (10 
Am.  Rep.,  475) ;  4  Bing.,  476. 

2.  Same.     Same,     Carrier* s  liability  secondary. 

But  the  carrier's  liability  is  postponed  to  that  of  the  fraudulent  pur- 
chaser and  his  confederates,  where  they  are  jointly  sued. 


FROM   KNOX. 


Appeal    from    Chancery   Court    of    Knox   County. 
H.   R.   Gibson,   Ch. 

Cooper  &  Davis  for  Sword. 

Williams  &  Henderson  for  Young. 

J.   W.   Caldwell   for  Garland. 

W.  M.   Baxter  and  Henderson  &  Jourolmon  for 
Railroad   Company. 
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Turkey,  Ch.  J.  Ou  May  18,  1889,  J.  P.  Gil- 
lenwatere,  over  the  assumed  and  fictitious  name  of 
"Charles  G.  Magrauder,"  wrote  to  Sword  &  Son, 
of  Cleveland,  Ohio,  to  send  to  them  (representing 
Magrauder  as  a  firm  name)  a  brick  machine.  The 
machine  was  shipped,  and  came  to  Knoxville  on 
the  cars  of  defendant,  East  Tennessee,  Virginia, 
and  Georgia  Railroad.  Shortly  after  its  arrival 
Gillenwaters  presented  the  bill  of  lading  made  in 
the  name  of  "Charles  G.  Magrauder,"  demanded 
the  machine,  which  was  delivered  to  him,  paid 
the  freight,  and  receipted  in  the  name  of  Charles 
G.  Magrauder.  No  questions  were  asked,  and  he 
was  not  required  to  identify  himself  as  the  con- 
signee,  nor  was  the  bill  indorsed. 

Defendant  Garland  claims  to  have  purchased  the 
machine  from  his  brother-in-law,  Gillenwaters.  He 
afterward  sold  it  to  Young  &  Tindall.  Complain- 
ants were,  of  course,  never  paid  the  price  for  the 
machine,  and  now  sue  the  defendants,  Gillenwaters 
and  Garland,  Young  &  Tindall,  and  the  railroad 
company. 

There  can  be  no  question  of  the  liability  of 
Gillenwaters  and  Garland.  Was  the  conduct  of 
tlje  carrier  such  as  to  amount  to  a  conversion  and 
make  it  liable?  It  is  a  well-settled  general  rule 
that  the  carrier  must  deliver  to  the  consignee  at 
the  place   appointed. 

Chancellor  Kent  declares  the  law  to  be  that  "a 
common  carrier  is  in  the  nature  of  an  insurer, 
and    is    answerable    for    accidents    and    thefts,    and 
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even  for  a  loss  by  robbery.  He  is  answerable  for 
all  losses  which  do  not  fall  within  the  excepted 
cases  of  the  act  of  God  and  public  enemies.  This 
has  been  the  settled  law  of  t^ngland  for  ages,  and 
the  rule  is  intended  as  a  guard  against  fraud  and 
collusion,  and  is  founded  on  the  same  broad  prin- 
ciples of  public  policy  and  convenience  which  gov- 
ern in  the  case  of  inn-keepers.  This  principle 
of  extraordinary  responsibility  was  taken  from  the 
edict  of  the  praetor  in  the  Roman  law,  and  it 
has  insinuated  itself  into  the  jurisprudence  of  all 
the  civilized  nations  of  Europe."  2  Kent,  805, 
9th   Ed. 

This  is  equally  the  rule  in  this  country.  It 
can  make  no  difterence  that  the  defendant  carrier 
thought,  because  Gillenwaters  had  the  bill  of  lading, 
that  he  was  Charles  G.  Magrauder.  If  he  was  a 
stranger,  as  the  proof  shows  him  to  be,  it  was 
the  duty  of  the  carrier  to  have  required  him  to 
identify  himself  as  the  consignee  or  his  rightfully- 
constituted  agent.  By  its  failure,  Gillenwaters  was 
enabled  to  practice  that  fraud  intended  to  be 
guarded  against  by  the  rule  from  Kent,  as  ^vell  as  a 
theft,  or  its  equivalent — the  obtaining  of  the  goods 
by   false  pretenses. 

That  Gillenwaters  had  succeeded  in  deceiving 
the  complainants  by  representing  himself  as  Ma- 
grauder, is  no  excuse  to  the  defendant  for  its  fail- 
ure  to  use   an   effort  to   discover  his  true  character. 

The  consignment  was  to  Charles  G.  Magrauder. 
That   name   was  fixed   on   the   machine,   and    it   was 
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a  duty  to  deliver  to  him  only,  or,  if  he  could 
not  be  discovered,   to   notify   the   consignor. 

There  is  no  difference  between  this  case  and 
one  in  which  a  consignment  has  been  made  to  an 
actual  person,  and  the  goods  delivered  by  accident, 
mistake,  or  carelessness  to  a  cheat  who  represents 
himself  as  the  real  consignee.  It  is  necessary  in 
both  to  have  proof  of  identity  or  authority  to 
receive. 

We  have  no  doubt  of  a  confederacy  between 
Gillenwaters  and  Garland.  The  decree  will  be 
against  them,  in  the  first  instance,  for  the  value 
of  the  machine;  then  against  the  carrier.  A  ma- 
jority of  the  Court  holds  that  no  decree  can  be 
had  against  Young  &  Tindall. 

Modify  the   Chancellor's  decree  accordingly. 


OPINION   ON   PETITION    TO   REHEAR. 

(October  4,  1890.) 

TuRNBY,  Ch.  J.  This  case  was  decided  at  a 
former  day  of  the  term,  and  is"  again  before  us  on 
a  very   earnest   and   respectful  petition   to   rehear. 

The   facts  are   set  forth   in  the   former  opinion. 

The  authorities  cited  do  not,  in  our  opinion, 
when  taken  connectedly,  support  the  petition.  We 
had  examined  the  case  of  Weyand  ^  Atchison  v. 
Railway   Co,^  as   reported  in  Lawyer's  Reports,  An- 
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notated,  Vol.  I,,  650.  It  is  to  that  case  Mr,  Free- 
man has  added  hi^  notes  in  9  Ameriean    Rep. 

In  that  case  the  Court  said :  ^  This  case  does  not 
fall  within  the  rule  that  where  one  of  two  inno- 
cent parties  most  suffer,  the  loss  must  fall  upon 
him  who  put  it  in  the  power  of  another  to  per- 
petrate the  wrong,"  and  adds:  "The  possession  of 
the  bill  of  lading  without  indorsement  or  other 
evidence  of  assignment,  did  not  vest  Evans  with 
any  apparent  right  to  the  property.  The  loss  re- 
sulted from  the  negligence  of  the  defendant  in  not 
insisting  upon  proper  evidence  of  an  assignment 
before  it  surrendered  the  goods." 

In  Price  v.  Oswego  and  Syracuse  Railroad  Co.^ 
50  N.  Y.,  213,  and  10  Am.  R.,  475,  it  was  held 
"  where  goods  which  have  been  fraudulently  or- 
dered by  an  individual  in  the  name  of  a  fictitious 
firm,  and  have  been  shipped  in  compliance  with 
the  order,  directed  to  such  firm,  are  delivered  by 
the  carrier  to  a  stranger  without  requiring  evi- 
dence of  his  identity,  the  carrier  is  liable  to  the 
consignee  for  their  value,"  the  Court  saying :  "  In 
the  present  case  the  goods  were  consigned  to  S. 
H.   Wilson  &   Co.,   Oswego." 

This  plainly  indicated  some  person,  or  rather 
persons,  known  by  and  doing  business  under  that 
name.  But  as  there  was  no  such  firm,  and,  so 
far  as  the  findings  or  case  show,  never  ha^  been, 
delivery  could  not  be  made  to  the  consignees. 
Then,  as  already  seen,  it  became  the  duty  of  the 
carrier  to  warehouse  the  goods   for  the  owner. 
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Instead  of  this,  the  defendant  delivered  them  to 
a  stranger  without  making  any  •inquiry  as  to  who 
or  what  he  was." 

The  Court  cites  Stepheiison  v.  Hart,  4  Bing.,  476, 
in  which  "  it  was  expressly  held  that  the  carrier 
had  no  right  to  make  delivery  to  the  writer  of 
the  fictitious  order,"  and  adds :  "  But  it  is  said  that 
the  plaintiff'  intended  the  goods  should  be  deliv- 
ered to  the  writer  of  the  order.  ISot  at  all.  He 
did  not  consign  them  to  the  writer  of  any  order, 
but  to  Wilson  &  Co.  This  ie  the  only  evidence 
of  his  intention  as  to  the  person  to  whom  the 
delivery  should  be  made.  It  is  further  said  that 
it  was  the  plaintiff" 's  negligence  in  forwarding  the 
goods  without  ascertaining  that  there  was  in  fact 
such  a  firm.  I  am  unable  to  see  what  the  de- 
fendant had  to  do  with  this.  Its  duty  was  to  de- 
liver to  the  firm,  and,  if  that  could  not  be  found, 
to   warehouse  and  keep   for  the   owner." 

That  case  is  at  on.e  with  the  present.  It  is 
sound   in   principle,   and    in    consonance   with    right. 

The   petition   is   dismissed. 
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McBee  I?.  Bowman. 
{Knoxville.     September  20,  1890.) 

1.  Devisavit  vel  NON.     opening  and  dosing  ar^m^nt. 

Upon  trial  of  an  issue  of  demscevU  vel  non  the  proponent's  attorneys  are 
entitled  to  open  and  close  the  argument,  although  contestants  admit 
of  record  the  due  execution  of  the  particular  will  propounded,  and 
seek  to  show  its  revocation  by  the  execution  of  a  subsequent  will, 
whose  genuineness  is  controverted. 

Cases  cited  and  approved:  Puryear  v,  Reese,  6  Cold.,  25;  Porter  v. 
Campbell,  2  Bax.,  83;  Alloway  v,  Nashville,  88  Tenn.,  527,  528. 

2.  Same.     Proof  of  forgery  of  will.     Preponderance  sufficient. 

Upon  trial  of  an  issue  of  devisavit  vel  non,  in  which  the  proponent 
asserts  the  forgery  of  a  revoking  will,  it  is  error  for  the  Court  to 
charge  that  the  fact  of  forgery  must  be  proved  by  any  greater  pre- 
ponderance of  evidence  than  ordinarily  obtains  in  civil  cases.  Slight 
preponderance  is  sufficient  in  such  case. 

Cases  cited  and  approved:  Chapman  v.  Mc Adams,  i  Lea,  5CX>;  Gage?'. 
Railway  Companies,  88  Tenn.,  726. 

Cited  and  distinguished  :  Coulter  v.  Stuart,  2  Yer.,  226. 

Cited  and  overruled:  Hills  v.  Goodyear,  4  Lea,  236. 

3.  Same.     Same,     Particular  charge  erroneous. 

Instructions  to  jury  in  such  case  that  the  forgery  may  be  established  by 
**a  preponderance"  or  by  "the  weight"  of  the  testimony  became 
erroneous  when  followed  and  explained  by  this  language:  "It  [the 
forgery]  should  appear  with  reasonable  certainty."  Reasonable  cer- 
tainty excludes  reasonable  doubt. 


FROM    KNOX. 


Appeal    in    error    from    Circuit    Court    of    Knox 
County.      Charles  Nelson,   Sp.  J. 
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Wbbb  &  McClung  for  McBee. 

Williams  &  Snebd  and  Wat  M.  Cocke  for 
Bowman. 

Caldwell,  J.  On  June  19,  1874,  Samuel  Bow- 
man died  in  Knox  County,  and  in  July  of  the 
same  year  a  certain  paper-writing,  dated  January 
6,  1872,  was  duly  admitted  to  probate,  in  common 
form,  as  his  last  will  and  testament.  By  this  in- 
strument the  whole  of  the  testator's  large  and  val- 
uable estate,  consisting  of  both  realty  and  person- 
alty, was  given  absolutely  to  his  son,  James  Wiley 
Bowman,  who  disposed  of  all   of  it  in  his  life-time. 

James  Wiley  Bowman  died  on  March  30,  1889, 
and  in  July  following  his  children  and  grandchil- 
dren filed  their  petition  in  the  County  Court  of 
Knox  County,  seeking  to  have  the  probate  of  said 
instrument  of  January  6,  1872,  annulled,  and  to 
have  a  certain  other  paper  -  writing  of  later  date 
(March  2,  1872)  probated  as  the  last  will  and  tes- 
tament of   said   Samuel   Bowman,   deceased. 

By  the  terms  of  the  latter  instrument  the  tes- 
tator devised  his  real  estate  to  his  son,  James 
Wiley  Bowman,  for  life  only^  with  remainder  to 
the  son's   children. 

R.  L.  McBee  was  made  party  defendant  to  the 
petition,  because  he  claimed  ownership  of  a  valu- 
able portion  of  the  real  estate,  under  deed  from 
James  Wiley  Bowman.  He  filed  his  answer,  re- 
sisting  the    relief   sought    in    the    petition    on    the 
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alleged  ground  that  the  paper  already  probated  was 
in  fact  the  last  will  and  testament  of  Samuel  Bow- 
man, deceased,  and  that  the  one  presented  by  pe- 
titioners  was   a  forgery. 

Proper  certification  was  made  to  the  Circuit 
Court,  where  an  issue  of  devisavit  vel  non  was 
made  up  and  submitted  to  a  jury.  Verdict  was 
returned  in  favor  of  the  paper  dated  March  2, 
1872,  and  the  Court  adjudged  it  to  be  the  last 
will    and  testament  of    Samuel  Bowman,  deceased. 

McBee   has  appealed  in   error. 

The  first  error  assigned  is  upon  the  action  of 
the  Court  in  permitting  the  counsel  of  appellees, 
over  the  objection  of  appellant,  to  open  and  close 
the   argument  before  the  jury. 

The  general  rule  is  that  the  plaintiff,  or  the 
party  having  the  aflirmative  of  the  main  issue,  is 
entitled  to  the  opening  and  closing.  The  pro- 
ponent of  a  will  is  the  plairitiff;  he  has  the 
affirmative  in  an  issue  of  devisavit  vel  non;  the 
burden  is  upon  him  to  produce  the  instrument 
propounded  as  a  will,  and  to  prove  its  due  exe- 
cution as  such.  Therefore,  under  the  rule  stated, 
he  is  entitled  to  open  and  close  the  argument. 
Caruther's  H.  of  L.,  Sec.  776;  Puryear  v.  Iteese, 
6   Cold.,   25;    Porter  v.    Campbell,   2   Bax.,   83. 

It  is  sought  to  take  this  case  out  of  the  oper- 
ation of  the  general  rule  by  reference  to  the  fact 
that  in  the  making  up  of  the  issue  for  the  jury 
it  was  admitted  of  record  that  the  will  of  January 
6,   1872,   was   duly  executed. 
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This  admiBsion  did  not  change  the  affirmative 
of  the  issue,  or  change  the  rights'  of  the  parties 
in  the  discussion  to  be  made  before  the  Court  and 
jury.  It  simply  dispensed  with  the  production  of 
proof  which  would  otherwise  have  been  required 
of  the  proponent,  and  stood  in  its  room  and  stead. 
2  Bax.,   83. 

That  the  burden  of  proving  a  revocation  by 
the  execution  of  a  later  will  was  then  assumed  by 
the  appellees  did  not  make  them  plaintiffs  in  fact, 
nor  give  them  the  "rights  of  plaintiffs  in  the  case. 
Starting  out  as  plaintiff,  McBee  continued  to  oc- 
cupy that  relation  through  the  entire  trial,  and 
was  rightfully  entitled  to  the  benefit  of  opening 
and  closing  the  argument,  though  the  burden  of 
proof  was  shifted  from  him  in  the  progress  of  the 
case.      Alloway  v.   NashvUhj   4  Pickle,   527,   528. 

It  is  also  urged  in  support  of  the  action  of 
the  trial  Judge,  that  the  peculiarity  of  the  issue 
in  this  case  gave  appellees  the  right  to  open  and 
close;  that  the  paper-writing  of  March  2,  1872, 
was  in  fact  tl^  one  under  contest,  and  that  they 
were  before   the   Court   as   proponents. 

This  position  cannot  be  successfully  maintained. 
It  is  true  that  this  case  is  unlike  the  usual  one, 
in  that  the  life  of  one  paper,  whose  due  execution 
and  genuineness  are  condeded,  is  attempted  to  be 
destroyed' by  the  establishment  of  a  later  one;  and 
that  in  the  issue  submitted  to  the  jury,  appellees 
affirmed  and  appellant  denied  that  the  later  paper 
was    the    ]ast    will    and    testament    of    the    testator. 
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But  this  was  only  an  incidental  question,  raised 
for  the  purpose  of  showing  a  revocation  of  the 
older  paper,  which  had  once  been  admitted  to 
probate  in  common  form,  and  which  the  records 
of  both  the  County  and  the  Circuit  Courts  recite 
•was  the  paper  contested.  The  order  of  the  County 
Court  directing  that  the  cause  be  certified  to  the 
Circuit  Court,  begins  by  stating  that  "this  is  a 
proceeding  to  contest  the  will  of  Samuel  Bowman, 
deceased,  dated  January  6,  1872."  The  issue  of 
devisavit  vel  non^  as*  made  up  in  the  Circuit  Court, 
begins  thus:  "This  is  a  contest  of  the  will  of 
Samuel    Bowman,  deceased,  dated  January  6,  1872." 

Thus  it  is  shown  that  in  fact,  as  in  law,  the 
primary  matter  of  contestation  was  the  will  of 
January  6,  1872.  As  to  that  McBee  stood  in  the 
attitude  of  proponent  and  plaintift*.  Therefore, 
under  the  general  rule  of  practice,  whose  wisdom 
is  too  manifest  to  admit  of  question,  he  had  the 
right  to  the  opening  and  closing  argument,  not- 
withstanding the  fact  that  the  result  of  the  con- 
test depended  on  the  validity  or  invalidity  of  the 
other  instrument,  concerning  which  by  far  the 
greater  part   of  the   testimony  was  introduced. 

In  the  next  place  we  will  consider  the  assign- 
ment of  error  made  upon  that  portion  of  charge 
relating  to  the  quantum  of  evidence  necessary  to 
establish  forgery  in  this  case.  It  has  already  been 
stated  that  McBee's  contention  was,  as  against  the 
paper  produced  by  appellees,  that  it  was  a  forgery. 
The   forgery,   as    insisted   by  him,   consisted    in    the 
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fraudulent  changing  of  the  date  o^  that  paper  from 
March  2,  1869,  to  March  2,  1872.  This  he  con- 
tended was  apparent  on  the  face  of  the  paper,  as 
well  as  established  by  other  proof. 

As  applicable  to  this  contention,  the  trial  Judge 
instructed  the  jury  that  the  same  "strictness  of 
proof"  was  not  required  to  establish  the  forgery 
in  this  case  as  would  be  required  in  the  trial  of 
the  oflfender  on  an  indictment  for  the  crime.  His 
Honor  then  continued:  "It  can  be  established  like 
any  other  issue  of  fact  in  a  civil  case,  and  that 
is  by  a  preponderance  of  the  testimony.  This 
does  not  mean  that  it  shall  be  established  by  the 
greater  number  of  witnesses,  but  the  character  of 
the  testimony,  the  means  of  knowledge  the  wit- 
nesses may  have  of  the  facts  to  which  they  testify, 
and  all  other  circumstances  being  considered;  or, 
in  plain  language,  by  the  weight  of  the  testimony, 
and  this  burden  is  upon  the  party  alleging  it. 
A  jury,  before  passing  upon  an  act  considered  as 
forgery,  should  do  so  with  the  full  knowledge  of  the 
nature  of  the  crime  imputed  and  of  all  the  facts 
surrounding  it.  It  should  appear  with  reasonable 
certainty  that  such  is    the   case." 

Aside  from  the  question  as  to  *  the  burden  of 
proof,  it  is  insisted  for  appellant  that  the  fore- 
going instruction  placed  too  great  a  weight  of 
proof  on  him — required  him  to  establish  the  for- 
gery by  a  greater  weight  of  evidence  than  the  law 
demands. 

It   will  be   observed  that  the  jury  was  instructed 
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that  the  charge  ^f  forgery  in  this  case  could  be 
established  by  "a  preponderance  of  the  testimony;" 
or,  in  other  words,  "by  the  weight  of  the  testi- 
mony," and  then  his  Honor  concludes  his  instruc- 
tion on  this  subject  with  the  language:  "It  [the 
forgery]  should  appear  with   reasonable  certainty." 

This  last  utterance  is  to  be  taken  as  a  definition 
of  what  had  gone  before  on  the  same  point,  as 
an  elucidation  and  summing  up  of  the  rule  by 
which  the  jury  was  to  be  governed;  and,  to  our 
minds,  the  whole  instruction  means,  and  was  in- 
tended to  mean,  that,  to  establish  the  charge  of 
forgery,  it  was  incumbent  on  McBee  to  show  the 
fact  by  that  degree  of  preponderance  or  weight  of 
testimony  necessary  to  produce  conviction  of  its  ex- 
istence with  reasonable  certainty.  Or,  to  state  the 
point  even  more  briefly,  McBee  was  required  to 
prove  the  forgery  "with   reasonable   certainty." 

The  instruction  is  manifestly  erroneous.  Reason- 
able certainty  implies  the  absence  of  reasonable 
doubt.  Telling  a  jury  that  they  must  be  con- 
vinced of  *a  fact  with  reasonable  certainty  is  almost, 
if  not  quite,  the  same  as  telling  them  that  they 
must  be  convinced   of   it  beyond    a  reasonable  doubt. 

The  distinction  between  criminal  and  civil  cases, 
in  respect  to  the  degree  or  quantity  of  evidence 
necessary  to  justify  a  verdict  for  the  plaintiff,  is 
well  settled.  In  civil  cases  a  preponderance  is  all 
that  is  required.  But  in  criminal  cases  the  guilt 
of  the  accused  must  be  shown  beyond  a  reasonable 
doubt.      1   Green,   on    Evi.,   Sec.   18a;    8   Green,   on 
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.  Evi.,  Sec.  29;  2  Wharton  on  Evi.,  Sec.  1245; 
Chapman  v;  McAdamSy  1  Lea,  500;  Hills  v.  Good- 
year, 4  Lea,  236;  Gage  v.  Railway  Companies,  4 
Pickle,   726. 

In  the  last  of  these  cases,  language  similar  in 
import  to  that  under  consideration  here  was  held 
to  devolve  upon  the  plaintift'  the  necessity  of 
making  out    his    case    beyond    a    reasonable    doubt. 

^  4  Pickle,   726. 

The  learned  special  Judge  who  tried  the  present 
case  in  the  Court  below,  recognized  the  general 
distinction  mentioned,  but  he  seems  to  have  re- 
garded this  case  as  one  furnishing  an  exception  to 
the  general  rule  in  civil  cases,  because  the  issue 
involved  a  charge  of  moral  dereliction.  In  treat- 
ing this  as  an  exceptional  case,  and  giving  the 
exceptional  instruction,  he  was  within  the  authority 
of  Hills  V.  Goodyear,  4  Lea,  236,  where  this 
Court  declined  to  reverse  on  account  of  a  charge 
in  which  the  trial  Judge  told  the  jury  "that,  in- 
asmuch as  the  facts  set  up  as  a  defense  involved 
serious  charges  of  moral  dereliction  on  the  part  of 
the  plaintift",  they  must  be  established  clearly,  and 
to  the  entire  satisfaction  of  the  jury."  Naturally 
and  properly,  the  learned  counsel  for  appellees  now 
cite  and  rely  on  that  case  to  sustain  the  instruc- 
tion of  the  Court  in  this  one;  and  so  it  do^s. 
But,  believing  the  decision  on  that  particular  point 
•to  be  without  support  in  authority  and  unsound 
in  principle,  we  are  constrained  to  overrule  it  and 
adhere    to    the    old    and    familiar    rule    alreadv  an- 
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nounced.  This  case  presents  no  ground  for  an 
exception  to  that  rule.  It  is  unquestioned  that  in 
a  case  like  that  one,  or  like  this,  the  party 
charged  with  a  great  moral  wrong  may,  in  addi- 
tion to  his  other  proof,  introduce  evidence  of  his 
good  character  and  invoke  the  legal  presumption 
of  innocence.  1  Bax.,  370;  2  Heis.,  218;  1  Tenn., 
488. 

All  these  must  go  into  the  scales  on  his  side 
of  the  case,  and  the  aggregate  of  evidence  thus 
produced  must  be  overcome  by  proof  of  the  op- 
posite party  before  the  verdict  can  properly  go 
against  him;  but,  at  the  same  time,  a  mere  pre- 
ponderance of  the  evidence  is  sufficient  to  justify 
that  result.  Only  enough  evidence  to  turn  the 
scales  need  be  adduced  by  the  other  party.  The 
amount  of  evidence  requisite  to  his  defeat  must 
be  greater  than  in  the  ordinary  civil  case,  because 
he  has  placed  more  weight  in  his  side  of  the 
scales;  but  the  required  degree  of  preponderance  is 
the  same.  The  degree  of  conviction  in  the  minds 
of  the  jury  may  be  the  same  where  there  is  a 
charge  of  crime  in  a  civil  case  as  where  there  is 
no  such  charge,  though  more  evidence  is  neces- 
sary to  overcome  opposing  testimony  and  produce 
that  conviction  in  the  one  case  than  in  the  other. 
A*  preponderance  in   either  case  is   sufficient. 

One    exception    to    the    general    rule    was    recog- 
nized   by    this    Court    in    the    case    of    Coulter    v.^ 
Staart,    2    Yer.,    226,   as    early    as    1828.      In    that 
case    it    was    decided,    on    good    authority,   that    a 
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plea  justifying  a  charge  of  peijury  in  a  civil  ac- 
tion ^or  slander  must  be  sustained  by  the  same 
quantum  of  proof  as  would  be  required  to  con- 
vict in   a    criminal  prosecution. 

We  do  not  deny  the  soundness  of  that  hold- 
ing; that  question  is  not  before  us.  This  case 
does  not  fall  within  that  exception.  We  do  not 
think  another  exception  should  be  made,  or  that 
the  one  already  established  should  be  extended  to 
embrace  a  case  like  this  one.  Hence,  the  recent 
case  of  Hills  v.  Goodyear^  4  Lea,  286,  is  disap- 
proved. 

For  the  errors  mentioned,  the  judgment  is  re- 
versed, and  the  case  remanded  for  a  new  trial. 

Judge  Lea  did  not  sit  in  this   case. 
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Carpenter  v.  Franklin, 


{Knoxville.     September  20,  1890.) 


I.  Husband  and  Wife.     Husband'*  s  gift  of  personalty  to  wife  creates  in  her 
a  separate  estate^ 

Direct  gift  of  personalty  from  husband  to  wife  during  coverture  creates 
in  her  a  separate  estate  by  implication,  without  words  of  limitation 
to  her  sole  and  separate  use. 

Cases  cited  and  approved:  Powell  v,  Powell,  9  Hum.,  477;  Templeton 
V.  Brown,  86  Tenn.,  50;  MeCampbell  v.  McCampbell,  2  Lea,  663; 
3  P.  Wms.,  334. 


2.  Same.     Same,      IVife^s  earnings  and  savings  beconu  her  separate  estate y 
7vhen. 

Earnings  and  savings  of  the  wife,  the  fruits  of  her  own  toil,  frugality 
and  self-denial,  become  her  separate  estate,  without  any  express  gift 
or  contract  of  the  husband,  where  she  is  permitted  to  receive  and 
retain  them,  and  to  loan  and  invest  them  in  her  own  name  for  her 
own  benefit. 


3.  Same.     Husbands  creditors  have  no  right  to  wife*s  earnings.     Gift  to  wife 

not  fraudulent. 

The  husband's  creditors  have  no  right  to  compel  the  application  of  the 
wife's  earnings — the  fruits  of  her  own  toil — to  the  payment  of  his 
debts,  and  therefore  the  husband's  assent  that  those  earnings  shall 
become  her  separate  estate,  and  be  invested  in  her  name  and  for  her 
benefit,  is  valid  even  as  to  his  existing  creditors. 

Case  cited  and  approved:  Leslie  v.  Joiner,  2  Head,  513. 

4.  Same.      Wife^s  savings  protected  from  husband's  creditors^  when.^ 

Not  even  existing  creditors  of  the  husband  can  compel  the  wife  to  sur- 
render  her  savings,  insignificant  in  amount,  accumulated  as  the  result 
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of  self-denying  frugality  from  monthly  allowances,  reasonable  in 
amount,  paid  her  out  of  the  husband's  monthly  wages  to  meet  her 
own  and  the  family  expenses. 


FROM   KNOX. 


Appeal  from  Chancery  Court  of  Knox  County. 
H.  R.   Gibson,   Ch. 

Taylor  &  Hood  for  Carpenter. 

Inobrsoll   &  Peyton  for  Franklin. 

LuRTON,  J.  This  is  a  bill  by  creditors  of  Matt 
Franklin  to  subject  to  the  satisfaction  of  their 
debts  a  house  and  lot,  the  title  to  which  is  in 
his  wife.  This  property  was  bought  by  Mrs. 
Franklin,  in  1886,  for  the  price  of  $1,900,  and  the 
title  was  taken  in  her  own  name.  She  paid  at 
the  time  the  sum  of  $800,  and  gave  the  notes  of 
herself  and  husband  for  the  remainder,  payable  in 
one  and  two  years.  This  bill  was  filed  in  August, 
1889,  at  which  time  these  notes  had  been  paid. 

Complainants  became  creditors  some  time  after 
the  purchase  of  this  property,  but  before  the  pay- 
ment of  the  deferred  notes.  The  bill  charges 
that  the  money  procured  by  Matt  Franklin  upon 
certain  notes  indorsed  by  them  for  his  accommoda- 
tion was  used  in  paying  ofi*    the  last  of    the  pur- 
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chase-money.  This  charge  is  denied,  and  there  is 
no   proof   to   sustain   it. 

The  hill  further  charges  that  the  purchase-money 
paid  for  the  property  was  paid  by  their  debtor, 
Matt  Franklin,  and  the  title  taken  in  his  wife's 
name  for  the  fraudulent  purpose  of  defeating  his 
creditors.  There  is  no  proof  of  fraud  in  fact 
upon  the  part  of  either  husband  or  wife,  and  com- 
plainants' bill  must  be  sustained,  if  at  all,  upon 
the  ground  that  the  conveyance  to  the  wife  was  a 
voluntary  settlement  by  the  husband  upon  the  wife, 
and  void   as   to   existing  creditors. 

Complainants  took  the  proof  of  both  Mr.  and 
Mrs.  Franklin,  and  rely  upon  it  to  support  their 
case.  From  this  proof  it  appears  that  the  entire 
purchase-money  has  been  paid  by  the  wife  from  a 
fund  slowly  accumulated  during  a  period  of  eigh- 
teen years,  as  a  result  of  her  great  economy,  and 
earnings  made  in  keeping  boarders  and  as  a  seam- 
stress, together  with  her  savings  from  time  to  time 
of  small  sums  given  her  by  her  husband,  or  saved 
by  her  out  of  her  personal  or  household  expense 
fund. 

Mr.  Franklin  was  a  railroad  engineer,  and  in 
receipt,  for  about  sixteen  years,  of  wages  averag- 
ing $120  per  month.  The  management  of  his 
household,  from  his  necessary  absence,  seems  to 
have  fallen  almost  wholly  upon  his  wife.  He  was 
accustomed  to  turn  over  to  her  each  month  one- 
half  of  his  wages  to  be  used  by  her  for  her  per- 
sonal  and   household   expenses.      Whatever  she  was 
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by  economy  enabled  to  save  from  this  allowance 
of  her  husband  for  personal  and  household  ex- 
penses,  she   retained  and   claimed  as   her  own. 

As  far  back  as  1880  she  began,  with  her  hus- 
band's permission,  to  take  boarders,  and  the  profits 
arising  from  this  source  she  has  been  permitted  to 
retain  as  her  own  earnings.  She  was  during  all 
this  time  accustomed  to  do  sewing,  and  the  money 
thus   made   she  added  to  her  fund. 

From  the  beginning,  she  was  actuated  by  a  very 
earnest  desire  to  acquire  a  home  of  her  own,  and 
to  this  end   she  practiced   the   utmost  frugality. 

The  fund  thus  accumulating  was  kept  out  at 
interest  by  her,  and  ih  her  own  name.  To  add 
to  her  savings  and  earnings,  she  did  her  own 
house-work,  her  cooking  and  her  sewing.  So 
frugal  and  industrious  had  she  been,  that  at  the 
time  she  bought  the  place  now  sought  to  be  sub- 
jected to  her  husband's  debts,  her  fund  amounted 
to  $1,200.  Mr.  Franklin  had  no  debts  prior  to 
1886,  and  the  rights  of  no  creditor  were  affected 
by  his  assent  to  his  wife's  assertion  of  title  to 
the  fund  thus  accumulated.  If  this  fund  of  $1,200 
be  treated  as  the  aggregate  of  the  gifts  of  the 
husband  to  the  wife  within  the  sixteen  years  dur- 
ing Which  it  was  accumulated,  then,  as  against 
the  husband  and  his  subsequent  creditors,  there  is 
no  difficulty  in  holding  this  $1,200  to  be  the  sep- 
arate estate  of  the  wife.  A  direct  gift  by  the 
husband  to  the  wife  during  coverture  of  money  or 
other  personalty,  creates,  by  necessary  implication, 
10— 5  p 
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a  separate  estate  in  the  wife.  Powell  v.  Powell^  9 
Hum.,  477;    Templeton  v.   Browriy   86   Teun.,   50. 

A  very  early  and  much  cited  case  is  that  of 
Slanning  v.  Style,  3  P.  Wms.,  334.  In  that  case 
the  widow  claimed  to  be  paid  out  of  her  hus- 
band's estate  £100.  It  appeared  that  whenever  any 
person  came  to  buy  any  fowls,  pigs,  etc.,  that  the 
husband  would  say  he  had  nothing  to  do  with 
those  things,  which  were  his  wife's,  and  that  he 
had  confessed  that  he  had  at  one  time  borrowed 
from  the  fund  in  his  wife's  hands,  arising  from 
such  sales  of  fowls  and  small  produce,  the  sum  of 
£100.  To  the  claim  it  was  insisted  that  the  bor- 
rowing from  the  wife  was  only  the  husband  bor- 
rowing his  own  money,  and  that  there  was  no 
express  agreement  in  writing  whereby  to  raise  a 
separate  estate  in  the  wife.  But  Lprd  Chancellor 
Talbot  decreed  that  the  widow  was  a  creditor, 
observing  "that  the  Courts  of  Equity  have  taken 
notice  of  and  allowed  femes-covert  to  have  sep- 
arate estates  by  their  husbands'  agreements;  and 
this  £100  being  the  wife's  savings,  and  there  being 
evidence  that  the  husband  agreed  thereto,  it  seemed 
but  a  reasonable  encouragement  to  the  wife's  fru- 
gality, and  such  agreement  would  be  of  little 
avail  were  it  to  determine  by  the  husband's  death.'' 

An  agreement  that  the  gift  of  the  husb&nd  to 
the  wife  shall  be  to  her  separate  use,  arises  from 
the  very  necessity  of  the  case,  else  the  gift  would 
be  ineffectual.  A  gift  to  the  wife  of  her  own 
earnings,   either  from    her   labor,   as   for  sewing,    or 
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from  the  profits  of  her  boarders,  or  of  her  savings 
from  money  furnished  her  for  her  own  personal 
expenses,  or  her  household  expenses,  may  be  made 
out  by  circumstances,  and,  when  so  made  out,  is 
as  effectual  as  if  proven  by  express  contract.  Es- 
pecially does  the  implication  of  a  gift  to  her  sole 
and  separate  use  arise  where,  as  in  this  case,  the 
wife,  with  the  assent  of  the  husband,  loaned  out 
such  earnings  and  savings  in  her  own  name,  or 
invested  it  in  realty,  taking  title  to  herself.  Mc- 
Campbell   v.   Mc  Campbell,   2  Lea,   663. 

Shortly  before  the  purchase  of  this  property  by 
Mrs.  Franklin,  her  husband  contracted  a  small  in- 
debtedness, a  part  of  which  seems  to  be  yet  un- 
paid. About  this  time  he  became  a  sufferer  from 
rheumatism.  Pain  led  him  to  the  use  of  morphine, 
and  within  little  more  than  a  year  after  the  pur- 
chase  of  this  property  he  had  become  so  much  a 
victim  of  morphine  and  disease  as  to  nearly  destroy 
his  capacity  as  a  wage-earner.  For  something  over 
a  year  after  this  investment  he  continued  to  con- 
tribute one-half  of  his  wages  toward  the  mainte- 
nance of  his  wife  and  her  household  expenses,  but 
after  that  time  his  contributions  as  well  as  capacity 
to  earn  wages  seem  to  have  terminated.  In  the 
meantime  he  had  a  number  of  debts  for  borrowed 
money,  which  he  spent  in  the  gratification  of  his 
morphine  habit,  or  in  efforts  to  be  cured,  and  in 
unfortunate  speculations.  Some  of  these  debts  are 
dne  to  complainants.  They  were  all  made  upon 
his  individual  credit,  and  not  at  all  upon  the  faith 
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of  this  property,  nor  upon  any  connivance  or  con- 
sent of  his  wife.  She  continued  to  take  boarders 
and  to  do  sewing.  The  saving  of  house  -  rent 
doubtless  accelerated  her  accumulations,  and  before 
this  bill  was  filed  she  had,  with  aid  of  one  hun- 
dred dollars  borrowed  by  her  from  her  brother, 
fully  paid   off  the   remainder  of  purchase-money. 

It  is  now  insisted  that  whatever  may  be  her 
rights  as  to  the  $1,200  accumulated  before  she 
bought  this  property,  and  while  her  husband  was 
free  from  debt,  that  her  savings  and  earnings  after 
her  husband  became  indebted  are  subject  to  the 
debts  of  her  husband,  and  may  be  followed  into 
the  property  in  which  she  has  invested  them. 
Under  the  savage  principles  of  the  common  law, 
the  earnings  of  the  wife  belong  absolutely  to  the 
husband.  So,  under  the  same  stern  code,  the  per- 
sonal property  of  the  wife  at  time  of  her  mar- 
riage, or  which  comes  to  her  by  gift  or  descent 
during  coverture,  becomes  the  property  of  the 
husband.  Equitable  principles  have,  however,  much 
tempered  the  harshness  of  these  ancient  rules. 
Thus,  the  wife's  choses  in  action  survive  to  her 
unless  reduced  to  the  husband's  possession  during 
coverture.  The  husband's  assent  to  her  retention 
of  her  choses  is  sufficient  to  establish  her  right  to 
them  as  a  separate  estate.  Even  creditors  will  not 
in  equity  be  suffered  to  coerce  the  husband  to  an 
assertion  of  his  right,  when  the  wife  asks  a  set- 
tlement, or  such  settlement  seems  just  to  the 
Chancellor,    even    though    unsought.      Even    at   the 
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common  law  the  creditor  has  no  right  or  power 
to  coerce  the  labor  of  his  debtor.  His  paramount 
duty  is  to  his  family.  Neither  have  creditors  the 
right  to  compel  their  debtor  to  appropriate  the 
earnings  of  his  minor  child.  He  may  emancipate 
such  child,  and  suflFer  it  to  reap  the  fruit  of  its 
own  toil.  So  in  Leslie  v.  Joiner  it  was  held  that 
a  father  may  contract  with  his  minor  children 
that  the  produce  of  his  minor  children  shall  go 
to  the  support  of  the  father's  family,  and  the  prod- 
uct of  the  labor  of  such  children  was  held  not 
subject  to  the  creditors   of  the  father.     2  Head,  513. 

The  right  of  the  husband  to  the  earnings  of 
his  wife,  and  the  right  of  the  creditor  of  such 
husband,  stand  upon  no  higher  ground  than  does 
the  right  of  the  father  to  the  earnings  of  his 
minor  children.  In  either  case  the  creditor  has  no 
right  save  through  the  husband  or  father;  and  if 
the  father  emancipate  his  minor  child,  or  the  hus- 
band assent  to  the  wife's  ownership  of  the  fruit 
of   her  own   toil,   the   creditor  has   no   remedy. 

"  The  wife's  earnings,"  says  Mr.  Pomeroy,  "  may 
also,  by  the  assent  of  her  husband,  be  her  sepa- 
rate  property."      Pomeroy's  Equity,   Sec.   1100. 

The  creditor,  having  no  right  to  coerce  the  la- 
bor of  the  wife,  is  not  afltected  by  the  assent  of 
her*  husband  that  her  earnings  shall  be  her  sepa- 
rate estate.  No  fund  is  thus  diverted  which  was 
subject  to  his   demand. 

Mrs.  Franklin,  with  the  assent  of  her  husband, 
continued  to   take  boarders  and  to   do   sewing,   and 


150  KNOXVILLE : 


Carpenter  v,  Franklin. 


with  hiB  assent  her  eariiiugs  from  these  sources 
were  retained  by  her  as  her  separate  estate.  The 
fact  that  he  was  indebted  does  not,  in  law  or 
equity,  affect  the  result.  The  earnings  were  the 
result  of  her  own  volition,  the  product  of  her 
own  toil,  and  the  fruit  of  her  own  self-denying 
frugality.  The  contributions  of  her  husband  after 
he  became  insolvent  were  necessarily  of  infinitesi- 
mal importance,  and,  from  this  proof,  are  unascer- 
tainable.      Dt  minimis   lex  non  curat. 

She  says  that  of  the  purchase-price  of  this 
property,  $979  was  her  earnings  from  her  boarders. 
In  addition  to  this,  she  made  an  uncertain  sum  by 
sewing.  If  we  add  to  these  two  sums  the  gifts 
of  the  husband  to  his  wife  before  insolvency  and 
while  he  was  a  steady  workman,  and  the  sum  of 
$100  borrowed  by  her,  we  can  easily  see  that  in 
tlie  payment  of  the  purchase-money  of  this  prop- 
erty the  gifts  of  the  husband  to  the  wife  after 
she  bought  and  after  he  became  indebted,  were  of 
trifling   importance. 

The  decree  of  the  Chancellor  will  be  reversed, 
and   the   bill   dismissed  with    costs. 


SEPTEMBER  TERM,  1890.  15X 


Patterson  v.  Patterson. 


Patterson  v.  Pattbrson.  ,S  m 

{Knoxville.    September  26,  1890.) 

1.  Bill  of  Exceptions.     Time  of  filing. 

Bill  of  exceptions  may  be  signed,  filed,  and  made  part  of  record  at  any 
time  before  the  close  of  the  trial  term,  unless  the  Court  has,  by  rule 
or  order,  prescribed  a  shorter  limit. 

Cases  cited  and  approved :  Jones  v,  Burch,  3  Lea,  747 ;  Kennedy  v, 
Kennedy,  16  Lea,  736;  Mallon  v.  Manufacturing  Company,  7  Lea, 
62 ;  Alexander  v.  State,  14  Lea,  88. 

2.  Same.     Same,     Rule  not  changed  by  Acts  j88^,  Ch.  6^, 

And  this  rule  is  not  changed  by  Acts  1885,  Ch.  65,  providing  that  all 
appeals  to  this  Court  shall  be  perfected  by  the  giving  of  appeal  bond 
or  the  taking  of  pauper  oath  within  thirty  days  after  rendition  of  the 
judgment  or  decree,  if  the  lower  Court  should  hold  so  long,  other- 
wise before  the  adjournment  of  that  Court.  Bill  of  exceptions  is  not 
essential  to  perfect  an  appeal,  and  therefore  not  within  said  statute. 

Act  construed:  Acts  1885,  Ch.  65. 

3.  Divorce.     Evidence  thai  does  not  support  charge  of  adultery. 

The  evidence  set  out  in  the  opinion  is  insufficient  to  sustain  the  charge 
of  adultery  contained  in  the  bill,  and  for  which  alone  divorce  is 
sought.  It  is  not  shown  that  the  misconduct  of  defendant  occurred 
after  the  marriage. 


FROM   KNOX. 


Appeal    from    Chancery   Court  of    Knox   County. 
H.   R.   Gibson,   Ch. 
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D.  D.  Anderson,  James  Taylor,  and  Wat  M. 
Cocke  for  Complainant. 

J .  M.  King  and  Osborne  &  Miller  for  Respondent. 

Caldwell,  J.  Complainant  and  defendant  were 
married  in  Knoxville,  on  the  twentieth  of  January,  , 
1889,  and,  on  the  twenty-fifth  of  March  follow- 
ing, this  bill  was  filed  by  the  wife  for  divorce 
and  alimony.  Answer  and  cross-bill  were  filed  by 
the  husband,  and  answer  to  the  cross-bill  by  the 
wife. 

The  cause  was  heard  by  the  Chancellor  on  the 
pleadings,  proof  on  file,  and  testimony  of  witnesses 
examined  in  open  Court,  and  decree  was  pro- 
nounced granting  the  wife  divorce  a  vinculo  and 
alimony. 

The  defendant  has  appealed,  and  here  insists 
that  the   decree  is   not  warranted  by  the   evidence. 

Complainant's  counsel  contend  that  the  evidence 
is  not  before  this  Court,  because  the  bill  of  ex- 
ceptions, which  contains  the  evidence,  was  signed 
by  the  Chancellor  more  than  thirty  days  after  the 
rendition   of  the   decree. 

This  presents  the  first  question  for  our  con- 
sideration. 

The  final  decree  was  entered  June  16,  1890,  and 
the  appeal  was  prayed  for,  granted,  and  perfected 
by  the  execution   of  proper  bond  four   days  later. 

Then,  during  the  same  term  of  the  Court,  on 
the     twenty-third    of    July,    1890,     the     Chancellor 
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signed  the  bill  of  exceptions  and  made  it  a  part 
of  the  record  in  the  cause. 

Under  these  facts,  and  the  law  applicable  to 
them,  can  this  Court  regard  the  bill  of  exceptions 
as  properly  a  part   of  the   record? 

The  statute  provides:  "That  hereafter  when  an 
appeal,  or  appeal  in  the  naturjB  of  a  writ  of  error, 
is  prayed  from  a  judgment  or  decree  of  an  infe- 
rior Court  to  the  Supreme  Court,  the  appeal  shall 
be  prayed  for,  and  appeal  bond  shall  be  executed 
or  the  pauper  oath  taken,  within  thirty  days  from 
the  judgment  or  decree,  if  the  Court  holds  so 
long,  otherwise  before  the  adjournment  of  the 
Court;  but  for  satisfactory  reasons  shown  by  affi- 
davit, or  otherwise,  and  upon  application  made 
within  the  thirty  days,  the  Court  may  extend  the 
time  to  give  bond  or  take  the  oath  in  term  or 
after  adjournment  of  the  Court;  but  in  no  case 
more  than  thirty  days  additional."  Acts  1885, 
Ch.    65,   Sec.   1. 

This  language  relates  alone  to^  the  prayer  for, 
and  perfection  of,  an  appeal,  or  appeal  in  the 
nature  of  a  writ  of  error.  By  its  terms  and  by 
proper  construction  it  embraces  no  other  subject. 
A  bill  of  exceptions  is  in  no  sense  a  part  of  an 
appeal,  or  an  appeal  in  the  nature  of  a  writ  of 
error.  The  one  may  exist  in  any  case  without 
the  other.  A  bill  of  exceptions  may  properly  be 
made  out,  signed,  and  filed  as  a  part  of  the  record 
without  an  appeal  or  an  appeal  in  the  nature  of 
a  writ  of  error;    and    so    an    appeal,  or    appeal    in 
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the  nature  of  a  writ  of  error,  may  be  properly 
perfected  and  prosecuted  without  a  bill  of  excep- 
tions. 

It  is  the  appealj  or  appeal  in  the  nature  of  a 
writ  of  error^  and  not  the  bill  of  exceptions,  that,  by 
the  letter  and  spirit  of  the  Act,  must  be  perfected 
within  thirty  days  from  the  rendition  of  the  decree 
or  judgment,  or  within  additional  time  allowed  by 
the   Court  on  application. 

The  bill  of  exceptions  may  be  signed  and  made 
a  part  of  the  record  at  any  time  before  the  close 
of  the  term.  8  Lea,  747;  16  Lea,  736;  1  Milli- 
ken's   Meigs'   Digest,   Sec.   367,   p.    333. 

Such  has  been  the  uniform  rule  of  practice  in 
this  State.  It  is  not  changed  by  the  Act  in 
question. 

The  trial  Judge  may  make  a  rule  establishing 
a  reasonable  period,  though  not  covering  the  whole 
term,  within  which  bills  of  exceptions  shall  be 
presented  for  approval  and  signature.  Motion  v. 
The  Tucker  Manufacturing  Go.,  7  Lea,  62;  Alex- 
ander  v.    The   State,   14  Lea,   88. 

No  rule  of  this  character  had  been  adopted  by 
the  Chancellor  who  tried  this  cause,  hence  the 
general  rule  is  applicable;  and  the  bill  of  excep- 
tions found  in  the  transcript  is  properly  a  part  of 
the  record,  and  before  this  Court  for  considera- 
tion. 

Mrs.  Patterson's  bill  contains  many  grave  charges 
against  her  husband;  but  the  only  allegation  suf- 
ficiently  definite   and    certain   to    authorize    a  decree 
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for  divorce  is  that  one  wherein  she  charges  that 
since  their  marriage  he  has  "been  guilty  of  crim- 
inal intercourse  or  adultery  in  Knoxville,  Tennes- 
see, with  one  Sis  Julian,  a  public  prostitute,  resid- 
ing  at  208   Crozier   Street,"   etc. 

Though  that  fact  is  not  recited,  we  infer  that 
the  Chancellor  based  his  decree  on  this  allegation 
and  proof   made   to   support  it. 

The  only  evidence  touching  this  charge  is  that 
given  by   "Jo   Hull,"   who   testified  as  follows: 

"I  knew  defendant  a  short  time  before  he  mar- 
ried Annie  Bowers,  and  have  known  him  since 
then.  I  never  saw  him  with  Sis  Julian.  I  don't 
know  Sis  Julian.  He  told  me  he  was  keeping  a 
woman  named  Sis  Julian,  at  208  Crozier  Street. 
He  asked  me  to  go  there  with  him,  but  I  declined. 
I  saw  him  go  into  the  house;  it  is  a  house  of 
ill   fame." 

This  evidence  falls  far  short  of  establishing  the 
truth  of  the  charge.  It  is  not  stated  by  the 
witness,  nor  otherwise  made  to  appear,  whether 
the  conversation  mentioned  or  the  visit  to  the  dis- 
reputable  house  was  before  or  after  the  marriage 
between  complainant  and  defendant.  That  matter, 
though  most  material,  is  left  in  doubt.  The  Court 
cannot  infer  or  presume  that  the  offense  was  sub- 
sequent to  the  marriage,  as  it  is  alleged  in  the 
bill  to  have  been.  It  may  have  been  before  and 
it  may  have  been  after  the  marriage.  If  before, 
it  affords  no  ground  of  relief  in  this  cause;  if 
after,  the  burden   was    on   complainant    to   show   it. 
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Having  failed  to  make  out  her  case,  she  must  fail 
in  the   relief   sought. 

That  both  parties  have  had  bad  associations,  and 
been  surrounded  by  corrupt  and  corrupting  influ- 
ences for  some  time  is,  unfortunately,  a  well-es- 
tablished fact;  but  that  either  has  been  guilty  of 
such  wrong  or  wrongs  against  the  other  as  to  au- 
thorize a  dissolution  of  the  bonds  of  matrimony 
subsisting  between  them   is  not  satisfactorily  shown.    ^ 

Reverse  the  decree,  and  dismiss  the  bill  at  the 
cost   of   complainant. 
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TuTTLB  V.  Knox  Counhy. 
{Knoxville.    September  27,  1890.) 

1.  Public  Roads.    Road  Unv  of  i88g  unconsHtutiaruLl, 

The  *'road  law*'  of  18S9  is  unconstitutional  to  the  extent  that  it  pro* 
vides  for  the  taking  of  private  property  for  public  use  in  opening  and 
changing  the  public  highways.  The  fatal  defect  of  this  statute  is  its 
failure  to  designate  by  whom  the  land-owner's  damages  shall  be  paid, 
and  to  provide  an  effectual  remedy  to  enforce  payment  thereof. 

Constitution  construed:  Art.  I.,  Sees.  8,  21. 

Acts  construed :  Acts  1889,  Ch.  71,  Sec.  8. 

2.  Same.     Same. 

That  Act  violates  Art.  I.,  Sec.  8,  of  the  Constitution,  which  ordains 
**that  no  man  shall  be  deprived  of  his  property,  but  by  the  judgment 
of  his  peers  or  the  law  of  the  land." 

3.  Same.     Same. 

And  violates  also  Art.  I.,  Sec.  21,  of  the  Constitution,  which  provides 
that  *'no  man's  property  shall  be  taken  or  applied  to  public  use  with- 
out the  consent  of  his  representatives,  or  without  just  compensation 
being  made  therefor." 

4.  Same.     Proceedings  under  Act  of  i88g  cannot  be  maintained  under  pre* 

existing  law. 

Proceedings  to  open  public  road,  had  in  conformity  to  Act  of  1889, 
cannot  be  maintained  under  pre-existing  laws,  because  (I)  they  are 
not  in  substantial  conformity  to  the  pre-existing  law,  and  (2)  the  pre- 
existing law  is  expressly  repealed  by  the  Act  of  1889. 

Acts  con«strued:  Acts  1889,  ^h-  7^  ;  Acts  1885,  Ch.  2. 


FROM   KNOX. 


Appeal    in    error    from    Circuit    Court    of   Knox 
County.      Charles  Nelson,  Sp.  J. 
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Wat  M.  Cocke  and  Andrews,  Thornburgh  & 
Sanford  for  Laud-owners. 

Taylor  &  Hood  and  Inqersoll  &  Peyton  for 
Petitioners. 

TuRNEY,  Ch.  J.  Under  the  Act  of  March  25, 
1889,  Section  8,  page  100,  certain  citizens  of  Knox 
County  petitioned  the  County  Court  to  lay  out  a 
public  road  in  the  Twelfth  District.  Petitioners 
obtained  relief  in  the  lower  Court.  Tuttle  ap- 
pealed. 

Section  8  of  said  Act  is  as  follows :  "  That  all 
applications  to  open,  change,  or  close  a  public 
road  shall  be  made  to  the  County  Court,  which 
shall  have  power  to  appoint  a  jury  of  view,  con- 
sisting of  not  less  than  three  nor  more  than  live 
men,  provided  five  days'  notice  shall  be  given  to 
all  land-owners,  or  parties  controlling  lands  which 
are  touched  by  said  roads  proposed  to  be  located, 
changed,  or  closed,  which  jury  may  employ  a 
surveyor  or  a  civil  engineer;  and  said  jury  shall 
have  the  power  of  condemnation  and  to  assess 
damages,  and  parties  aggrieved  may  appeal  to  the 
County  Court;  And  provided  further,  That  seven 
Justices  may  constitute  a  quorum  to  try  all  ap- 
peals in   road   cases." 

The  Act  nowhere  provides  for  the  payment  of 
damages  to  the  land-owner,  and  of  course  gives 
him   no   remedy  to   secure  them. 

By   Article  I.,   Section   8,   of  the   Constitution,  it 
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is  ordained  "that  no  man  shall  be  deprived  of  his 
property,  but  by  the  judgment  of  his  peers  or  the 
law   of   the   land."    • 

By  Section  21  "no  man's  property  shall  be 
taken  or  applied  to  public  use  without  the  consent 
of  his  representatives  or  without  just  compensation 
being  made  therefor." 

The  Act  before  us  is  violative  of  these  provis- 
ions of  the  Constitution  in  that  it  nowhere  pro- 
vides a  means  of  collecting  damages,  or  just  com- 
pensation for  property  proposed  to  be  taken  for 
public  use,  nor  by  whom  such  compensation  shall 
be  paid. 

While  the  Act  provides  that  the  jury  of  view 
may  assess  the  damages,  it  contains  no  authority 
to  assess  them  against  any  individual,  corporation, 
or  municipality.  It  leaves  to  speculation  who  is 
to  be  responsible,  the  public  or  the  individuals 
who  ask  for  the  road;  and  there  is  no  authority 
to   any   Court  to   render  a  judgment. 

If  the  law  were  enforced,  it  would  result  in  as- 
sessment of  damages  without  more,  and  upon  such 
assessment  the  owner  would  be  deprived  of  his 
property  for  public  use,  and  receive  no  compensa- 
tion  therefor. 

The  purposes  of  the  Constitution  are  to  place 
the  citizen  in  a  position  to  demand  and  receive 
compensation;  that  the  enabling  statutes  shall  point 
out  the  persons  who  shall  pay  the  compensation, 
and  at  the  same  time  furnish  the  remedy  for  the 
enforcement    of     that     payment.      None     of     these 
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things  are  done  by  the  eighth  section  of  the  Act, 
and  it   is  therefore   unconstitutional  and  void. 

As  the  Act  of  April  9,  1886,  provides  for  pro- 
ceedings different  in  every  essential  matter,  with  a 
different  organization  to  carry  them  out,  the  present 
application  to  the  County  Court  cannot,  by  con- 
struction, be   referred  to  and   determined  by   it. 

An  additional  reason  why  we  cannot  refer  pro- 
ceedings under  the  Act  of  1889  to  that  of  1885, 
or  any  other  statute,  is  that  the  Act  of  1889  is 
entitled  "An  Act  to  regulate  the  laying  out  and 
working  of  public  roads  and  compile  the  road 
law,  and  to  include  all  laws  on  this  subject  in 
one  Act;"  and  Section  33  enacts  "that  all  Acts 
passed  heretofore  providing  for  the  working  and 
laying  out  of  public  roads,  except  such  as  are  in- 
corporated in  ■  this  Act,  be,  and  the  same  are 
hereby,  repealed,  it  being  the  intention  of  this 
Act  to  compile  all  laws  on  the  subject  of  laying 
out  and  working  public  roads,  and  to  include 
them  in  this  Act,"  etc. — a  repeal,  in  terms,  of  all 
laws   on   the  subject. 

Reverse  the  judgment  and  dismiss  the  proceed- 
ings  at  the  cost  of  petitioners. 
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McDonald  v.  State. 
{Knoxcille.     September  27,  1890.) 

I.  Self-defense.     Erroneous  charge. 

Court's  charge  upon  the  subject  of  self-defense  is  erroneous  in  which 
the  phrases  "great  or  enormous  bodily  harm,"  and  "great  and 
enormous  bodily  harm,"  are  used  instead  of  the  oft-repeated  and 
weU-settled  language — "great  bodily  harm."  "Enormous"  is  not 
synonymous  with  "great,"  but  is  a  word  of  stronger  import. 

3.  Courts.      Their  duty  with  reference  to  charging  the  la7v. 

Courts  should  not,  ii)  charging  juries,  depart  from  the  long-settled,  oft- 
repeated,  and  well-understood  language  in  which  the  Court  of  last 
resort  has  declared  the  law. 


3.  Same.      Their  rights  and  duty  with  reference  to  asking  witnesses  questions. 

While  the  Court  may,  with  propriety,  propound  questions  to  a  witness, 
even  in  a  criminal  case,  yet  he.  should  rarely  do  so,  and  never  in 
such  manner  as  to  indicate  to  the  jury  his  opinion  of  the  merits  of 
the  case. 


FROM    KNOX. 


Appeal    in    error    from    the    Criminal    Court    of 
Knox   County.      S.   T.   Logan,   J. 

Taylor  &  Hood  and  S.  G.  Heiskell  for  McDonald. 

Attorney-general   Picklb  for  State. 
11— 6  p 
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TuRNBY,  Ch.  J.  Plaintiff  in  error  was  con- 
victed of  involuntary  manslaughter,  and  sentenced 
to   four  years  in   the   penitentiary. 

In   his  charge   to   the  jury   the   Court  said: 

"In  order  to  justify  the  defendant  under  his 
plea  as  before  stated,  there  must  be  some  words 
or  overt  act  at  the  time  clearly  indicating  a  pres- 
ent purpose  on  the  part  of  Price  to  take  defend- 
ant's  life,  or  do  him  great  or  enormous  bodily 
harm,"   and   added: 

"Did  the  act  or  demonstration  of  Price  toward 
defendant  clearly  indicate  a  purpose,  at  the  time 
of  the  stroke,  to  take  his  life  or  do  him  great 
and   enormous   bodily   injury?" 

These  passages  are  assigned  as  error,  and  we 
think  properly.  On  this  subject  the  law  in  Ten- 
nessee,  evidenced   by   a    long   line   of    decisions  is : 

"That  if  at  the  time  of  the  killing  the  defend- 
ant was  in  danger  of  death  or  great  bodily  harm, 
or  honestly  believed,  upon  reasonable  grounds,  that 
he  was  in  such  danger,  then  the  killing  would 
not  be  murder  or  manslaughter,  but  would  be 
self-defense." 

It  is  insisted  by  the  Attorney-general  that  the 
phrase  "great  or  enormous  bodily  harm  is  not  er- 
roneous ; "  that  "  the  words  are  synonymous,  or 
nearly  so."  To  be  nearly  synonymous  is  not  suf- 
ficient. To  satisfy  the  law  there  must  be  com- 
plete synonymy.  Especially  must  this  be  so  after 
the  use  of  "great"  in  our  Courts  for  a  period  of 
sixty   years    without    addition    or    qualification.      To 
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say  that  the  words  are  nearly  synonymous  is  to 
admit  a  difterence  in  their  grades  *  of  meaning.  We 
must  also  look  to  the  meaning  as  commonly  un- 
derstood by  the  community,  and  as  naturally  inter- 
preted by  juries.  By  this  rule,  it  is  readily  seen, 
the  word  "  enormous "  has  more  intensity  and  a 
deeper  color  of   expression   than   the  word  "great." 

Courts  and  juries  are  accustomed  to  the  one  and 
not  to  the  other  in  the  investigation  of  homicides. 
Their  education  must  be  regarded.  Without  the 
word  "  enormous "  the  charge  on  this  particular 
subject  would  have  been  perfect;  with  the  addition 
of  "  enormous "  the  Court  must  be  understood  to 
have  meant  something  more  than  "great,"  or  as 
explaining  to  the  jury  what  he  would  have  it  to 
understand  he  meant  by  the  use  of  that  word. 
If  synonymous,  there  was  no  occasion  for  the  tau- 
tology, and  its  use  was  calculated  to  mislead. 
The  fact  that  at  one  time  the  Court  says  "great 
or  enormous,"  and  at  another,  in  the  same  con- 
nection, "great  and  enormous,"  does  not  relieve 
the  error,  as  the  qualifying  sense  still  remains, 
and   "enormous"  defines  "great." 

Of  course,  as  said  in  the  case  of  Selfridge,  "a 
man  who,  in  the  lawful  pursuit  of  his  business,  is 
attacked  by  another,  under  circumstances  which 
denote  an  intention  to  take  away  his  life,  or  do 
some  enormous  bodily  harm,  may  lawfully  kill  the 
assailant,"   etc. 

There  can  be  no  doubt  of  the  soundness  of  this 
law   as    charged    in    Massachusetts    in    1806,    but    it 
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does  not  follow  that  the  accused  in  that  case  was 
not  entitled  to  the  milder  rule  of  "great  bodily 
harm."  He  did  not  need  it,  however,  as  the  jury 
acquitted  him,  and  he  had  no  occasion  to  ask  a 
review   of  the   charge. 

When  the  path  is  plain  and  well  marked  by 
long  and  consistent  travel,  it  is  always  safe  to 
pursue  it,  while  it  is  always  dangerous  to  under- 
take to  make  a  new  one  to  the  same  end,  or  to 
qualify  old,  unbroken,  and  well  -  understood  ex- 
pressions  of  what   the   law    is. 

The  accused  said,  as  a  witness,  that  deceased 
drew  his  hand  from  his  pocket,  and  that  he 
(witness)   thought   he   had   a   weapon. 

The  Court  asked:  "Did  you  find  any  weapon  in 
his  hand  or  about  him?"  Witness  said  he  did  not. 
This  is  urged  as  error.  We  will  only  say  that 
while  the  Court  may,  as  a  matter  of  right  and 
duty,  call  on  a  witness  to  repeat  or  explain  what 
he  may  have  said  on  any  subject  of  inquiry,  he 
should  do  so  with  care  and  caution,  and  in  a  way 
not  to  indicate  to  the  jury  any  impression  of  the 
weight  or  importance  his  mind  attaches  to  the 
testimony  inquired  about.  It  is  natural  that  jurors 
should  be  anxious  to  know  the  mind  of  the  Court 
and  follow  it;  therefore  a  Court  cannot  be  too 
cautious   in-  his   inquiries. 

As  a  rule  Courts  are  to  try  cases  as  made  by 
parties  or  attorneys,  and  not  make  the  eflPbrt  to 
supply  what  may  seem  to  them  as  missing  links 
in    the    chain    of    testimony;     to    do    so    would    be 
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error.  In  this  instance  we  do  not  hold  the  action 
of  the  Court  was  error,  nor  is  it  necessary  to  do 
so   in   view   of  oiir  holding   on   the  first  question. 

For  the  error  indicated  the  judgment  is  reversed 
and  the   cause   remanded. 


166  KNOXVILLE : 


Bleidorn  v.  Pilot  Mountain  C.  &  M.  Company. 


Bleidorn  y.  Pilot  Mountain  C.  k  M.  Company. 
{Knoxville.     September  30,  1890.) 

1.  Will,  Foreign.     Passes  land  within  Uiis  State ^  when. 

Foreign  will  operates,  without  recording  or  registration  in  this  State, 
to  pass  any  land  here  situated  when  such  will  has  been  executed  and 
attested  in  the  manner  prescribed  by  our  statutes,  and  duly  proved 
and  recorded  in  another  State,  the  testator's  domicile,  under  statutes 
identical  with  our  own.     {Post,  pp.  17 2 ,  lyj') 

Code  construed:  §3022  et  se^.  (M.  &  V.) ;  §2182  et  se^.  (T.  &  S.).  * 

Case  cited  and  approved:  Smith  v.  Neilson,  13  Lea,  461. 

2.  Same,     mfi^t  of  proving  and  recording  in  this  State. 

Foreign  will,  upon  being  proved  and  recorded  in  this  State,  passes  title 
to  land  here  situated  as  of  date  of  testator's  death.  Therefore  the 
devisee  may  have  such  will  proved  and  recorded  after  bringing  suit 
for  the  land,  and  introduce  it  to  support  his  title.     (Post,  pp.  //j,  174.) 

(See  Code,  §3035  (M.  &  V.) ;  §2195  (T.  &  S.). 

Cases  cited  and  approved:  Crockett  v.  Campbell,  2  Hum.,  411;  Brien 
V.  O'Shaughnessy,  3  Lea,  725 ;  Ward  v.  Daniel,  10  Hum.,  607. 

3.  Res  Adjudicata.     Decree  for  removal  of  cloud  against  unhnown  party 
upon  publication.    Jurisdiction. 

Decree  for  removal  of  cloud  from  title  is  void,  and  therefore  not  avail- 
able as  res  adjudicata  in  a  subsequent  suit  over  the  same  land,  between 
the  same  parties  or  their  privies,  where  it  is  pronounced  against 
"unknown"  parties  upon  publication  alone,  which  does  not  conform 
in  material  respects  to  the  requirements  of  our  statutes  on  that  subject. 
The  Courfs  jurisdiction  depends,  in  such  case,  upon  strict  compliance 
with  these  statutes.     (Post,  pp.  176-180.) 

Code  construed:  ?§5095,  5096,  5101  (M.  &  V.);  §^4352,  4353,  435^  (T. 
&S.). 

Case  cited  and  approved:  Ferris  v.  Lewis,  2  Tenn.  Ch.,  291-295. 

Cited  and  distinguished:  no  U.  S.,  151. 
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4.  Same.     Same.      Who  are  unknown  parties. 

Defendants  to  bill  who  are  not  otherwise  described  therein  than  as 
"  the  heirs  of  L.  Bleidorn,"  must  be  proceeded  against  as  **  unknown  " 
parties.     They  are  not  named  \tl  the  bill.     {Post^  p,  178,) 

5.  Same.     Same,     Publication  for  unknown  party  unauifufrtzed,  when. 

Publication  for  "unknown"  defendants,  based  solely  upon  the  aver- 
ment supported  by  affidavit  that  they  are  non-residents  of  the  State,  is 
unauthorized  and  void,  and  confers  no  jurisdiction  upon  the  Court 
over  such  parties.     {Post^  pp,  178 ^  i7g.) 

6.  Same.     Same.      What  is  essential  to  Courtis  jurisdiction  oi>er  unknown 
defendants  ? 

It  is  essential  to  the  Court's  jurisdiction  over  **  unknown  "  defendants, 
whether  resident  or  non-resident,  that  publication  for  them  should  be 
based  upon  a  sworn  statement  of  the  complainant,  his  agent  or 
attorney,  made  in  his  bill  or  by  separate  affidavit,  that  their  names 
are  unknown,  and  "cannot  be  ascertained  upon  diligent  inquiry." 
[Post,  pp,  178,  I7g,) 

7.  Statute  of  Limitations.     Seven  years^  adverse  possession  vUl  not  bar 

remainder-man^  s  suit  for  landy  when. 

Seven  years'  adverse  possession  of  land,  begun  pending  a  life  estate 
therein,  does  not  bar  the  remainder-man's  suit  for  the  land  brought 
within  the  saving  of  the  statute  (three  years)  after  the  falling  in  of 
the  life  estate.*     (Post,  p.  174,) 

(See  Code,  §3451  (M.  &  V.);  §2757  (T.  &  S.). 

8.  Same.     Ser'en  years*  adverse  possession  bars  remainder-man's  suit  for  land, 
ivhen. 

Seven  years'  adverse  possession  of  land  commenced  before  the  inception 
of  a  life  estate  therein,  and  continued  afterwards  to  make  out  the 
required  period  of  seven  years,  bars  the  remainder-man's  suit  for  the 
land  brought  at  any  time  thereafter.     {Post,  pp,  180^  ^97') 

9.  Same.     Extent  and  effect  of  adverse  possession. 

Adverse  possession  of  land,  held  under  color  of  title,  extends  to  the 
boundaries  therein  described ;   but  naked  adverse  possession  is  con- 

^As  the  remainder-man  is  not  "entitled  to  commence  an  action  "  until  the  termi- 
nation of  the  life  estate,  it  would  seem  the  statute  would  not  l^grin  to  run  a^inst  him 
until  that  date,  and  therefore  he  could  sue  at  any  time  within  seven  years  thereafter. 
— Rbfortbr. 
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fined  to  its  actual,  visible  limits.  When  a  small  naked  possession 
becomes  part  of  a  larger  tract,  claimed  by  the  possessor  or  his  privies 
under  color  of  title,  the  extension  of  boundaries  and  possession  occur 
at  the*  same  instant.  There  is  no  relation  of  the  extended  to  the 
date  of  the  original  possession.*     {Post^  pp,  183^  184^  '97-) 

10.  Champerty.     Non-resident  owner's  sale  of  land  adversely  holden  under 
decree  or  grants  void. 

Non-resident  owner's  '*sale  and  conveyance"  of  lands  situate  in  this 
State  is  champertous  and  void  where  they  were,  at  date  of  sale,  ad- 
versely holden  under  a  decree  vesting  title  or  a  grant.  Lands  thus 
holden  are  in  "adverse  possession  hy  deedj  devise,  or  inheritance" 
within  meaning  of  our  champerty  laws.     (Post,  pp.  ig4,  '95*) 

Code  construed:  §2448  (M.  &  V.) ;  \  1779  (T.  &  S.). 

Case  cited  and  approved:  Whiteside  v,  Martin,  7  Yer.,  3S4. 

11.  Same.     Bona  fides  that  rebuts  illegality  of  sale. 

The  provision  of  our  champerty  laws  that  sales  of  lands  held  adversely 
shall  be  presumed  champertous  **  until  the  purchaser  shows  such  sale 
was  bona  fide  made,"  is  not  satisfied  by  proof  that  the  sale  was  in  good 
faith  as  between  the  parties,  but  there  must  be  proof  that  it  was 
bona  fide  with  reference  to  the  provisions  and  policy  of  the  champerty 
laws.     (Postf  pp,  ig^i  ig6,) 

Code  construed  :  82449  (M.  &  V.)  ;  §  1780  (T.  &  S.). 

Case  cited  and  approved :  Gass  v,  Malony,  i  Hum.,  452. 


12.  Outstanding  Title.     Defense  of  available  without  special  plea. 

Defense  of  outstanding  title  is  available  in  action  of  ejectment  without 
special  plea.     {Post,  p,  188,) 

(See  Code,  §3963  (M.  &  V.);   §3239  (T.  &  S.) ;   and  Walker  v.  Fox,  85 
Tenn.,  155.) 

13.  Supreme  Court  Practice.     Paper  copied  into  transcript  treated  as  part 
of  record,  when, 

A  paper  (an  entry)  copied  into  transcript  will  be  treated  as  part  of  the 

record,  though  imperfectly  certified,  where  there  is  no  exception  to 

- 

*^A  held  adverse  possession  of  one  acre  for  three  years.  He  then  took  deed  for  ten 
acres  including  the  one.  He  continued  his  possession  within  the  one  acre  for  four 
years  more.  This  invdkted  him  with  a  possessory  right  for  that  acre,  and  to  that  ex- 
tent his  possession  ceased  to  be  wrongful.  Did  the  possession  on  that  acre  thereafter 
operate  as  to  the  nine  acres  f — Reporter. 
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its  admission  as  evidence  below,  and  no  assignment  of  error  upon  it 
in  this  Court.     (Post^  p.  i8q,) 

(See  Graham  v.  McReynolds,  88  Tenn.,  241.) 

14.  Land  Law.     Priority  of  grant. 

Senior  grant  based  upon  junior  entry  prevails  over  junior  grant  based 
upon  senior  entry  unless  the  latter  entry  is  put  in  evidence  and  shown 
to  be  special.     {^Post^  p,  //j,) 

1 5.  Same.     Example  of  special  entry. 

Entry:  **J.  F.  Scott  enters  200  acres  of  land  in  said  county  [Morgan] 
on  the  waters  of  Rock  Creek,  beginning  on  the  line  of  Russell  Scott's 
land,  on  the  south  side  of  said  land,  and  then  running  an  oblong  with 
the  Carpenter  road  so  as  to  include  said  road."  This  entry  may  be 
made  special  by  proof  of  the  existence,  location,  and  notoriety  of  the 
objects  called  for.     i^Post^  p,  187.) 


16.  Same.     Satne. 

And  it  is  sufficient  for  this  purpose  to  show  that  *' Russell  Scott's  land  " 
was  an  old  settlement  well  known  in  that  community,  and  that  the 
"Carpenter  road"  was  an  old  and  well-known  road  of  that  vicinity. 
This  entry  would  then  be  located  by  bounding  it  on  the  north  by 
Russell  Scott's  land  and  laying  it  off  in  an  oblong  including  the 
Carpenter  road. 

17.  Same.     Another  example  of  a  special  entry. 

Entry:  **  H.  M.  Byrd  enters  5,000  acres  of  land  in  said  county,  beginning 
on  a  stake  at  or  near  the  east  corner  of  J.  F.  Scott's  200-acre  entry 
on  the  Carpenter  road,  thence  running  south  1,200  poles;  thence  east 
If  500  poles ;  thence  for  complement  to  the  beginning,  so  as  to  include 
the  head-waters  of  Scutcheon."  This  entry  is  special  upon  the  proof 
of  existence,  location,  and  notoriety  of  the  objects  called  for.  (Post^ 
pp,  i86-i8g,) 

1 8.  Same.     Same,     Locative  calls. 

This  Byrd  entry  contains  three  locative  calls:  (i)  The  200-acre  Scott 
entry,  (2)  the  Carpenter  road,  (3)  to  include  the  head-waters  of 
Scutcheon.  The  proof  shows  that  the  200-acre  Scott  entry  is  special, 
though  unsurveyed,  and  that  to  begin  the  survey  of  the  Byrd  entry 
on  its  north-east  corner  would  include  the  head-waters  of  Scutcheon, 
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but  that  to  begin  on  the  south-east  corner  would  include  only  part  of 
the  head-waters  of  Scutcheon.     {Post,  pp,  i86-i8g.) 

Cases  cited  and  approved :  Wallenf.  Campbell,  2  Overton,  320;  Talbot 
V,  McGavock,  i  Yer.,  271 ;  Berry  v,  Wagner,  5  Lea,  564. 

Cited  and  distinguished:  Parrish  v.  Cummins,  11  Hum.,  299;  Fowler 
V.  Nixon,  7  Heis.,  719. 

19.  Same.     Example  of  an  indifferent  entry. 

Entry:  **Thos.  Scott  enters  150  acres  of  land  in  said  county  (Morgan) 
on  the  waters  of  Emory  river,  adjoining  the  survey  made  in  the  name 
of  Jacob  Laymence,  under  the  foot  of  the  mountain,  and  running 
around  under  the  foot  of  the  mountain,  joining  the  new  ground." 
This  entry  was  capable  of  being  made  special  by  proof  of  the  exist- 
ence, location,  and  notoriety  of  the  natural  and  artificial  objects  called 
for.  In  the  absence  of  such  proof  it  is  not  a  special  entry.  (Post^ 
pp.  20 1 y  202,) 

Cases  cited  and  approved:  Wood  r.  Ellege,  ii  Heis.,  607;  Barnes  r. 
Sellers,  2  Sneed,  33  ;  Brummett  v.  Scott,  4  Heis.,  321. 

20.  Same.     Example  of  another  indifferent  entry. 

Entry:  "Samuel  Scott,  Sr.,  enters  5,000  acres  of  land  in  said  Morgan 
County,  on  both  sides  of  Emory  River,  beginning  on  the  east  corner 
of  Thomas  Scott's  i5oacre  entry,  on  the  east  side  of  Emory,  and 
then  running  up  Emory  on  both  sides  for  complement,  to  include  the 
complement  after  plotting  out  all  prior  legal  rights."  This  entry  is 
not  special  on  its  face.  There  being  no  proof  of  the  existence  and 
notoriety  of  the  natural  and  artificial  objects  called  for,  other  than 
copy  of  the  150-acre  entry,  it  is  not  special  at  all.     {Post^  pp,  200-203.) 

Case  cited  and  approved :  Scott  v.  Lewallen  (oral  opinion  at  Knox- 
ville  in  1888). 

21.  Same.     Lines  sJwuld  be  surveyed  by  horizontal  measure. 

Calls  for  distance  should  be  surveyed,  in  the  absence  of  other  control- 
ling calls,  by  horizontal,  not  by  surface,  measurement.    {Post^  p.  18^.) 

22.  Same.     Course  and  distance  control,  when. 

Calls  for  course  and  distance,  without  more,  control  in  the  running  and 
establishment  of  lines  and  corners  which  have  not  been  previously 
run  and  marked.     {Post,  pp.  i8j,  igS,  200.) 
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23.  Same.     Senior  enterer  or  grantee  cannot  extend  his  lines  to  prejudice  of 
junior  claimant^  when. 

Senior  enterer  or  grantee,  whose  lines  call  for  course  and  distance  with- 
out more,  cannot,  by  ex  parte  survey,  made  after  the  junior  claimant's 
rights  have  attached,  extend  his  boundaries  beyond  the  legitimate 
calls  of  his  entry  or  grant  to  the  prejudice  of  such  junior  claimants. 
It  might  be  different  if  the  State  alone  were  interested  in  the  lands 
included  by  the  extension.     {Post^  pp.  igy-200y  20j.) 

Cases  cited  and  approved:  Chouning  v,  Simmons,  5  Hum.,  299;  Wood- 
folk  V.  Cornwell,  i  Head,  273;  Nolen  v.  Wilson,  5  Sneed,  333;  Fly 
V.  E.  T.  College,  2  Sneed,  689. 

Cited  and  distinguished:  Whiteside?/.  Singleton,  Meigs,  207 ;  Overton's 
Heirs  v.  Cannon,  2  Hum.,  264;  Williamson  z/.  Buchanan,  2  Overton, 
278;  Caruthers  7'.  Crockett,  7  Lea,  91. 

24.  Same.     Location  of  entry  1727, 

The  eastern  boundary  of  entry  1727  is  located,  upon  the  proof,  as 
shown  by  dotted  line  upon  the  map.     (Post^  p.  181.     See  map.) 

25.  Same.     Location  of  entry  ig^o. 

Entry  1950  is  located  upon  the  evidence  as  shown  by  the  dotted  lines 
upon  the  map,  making  the  "two  large  poplars  and  two  large  white 
oaks  "  its  south-eastern  and  controlling  corner.  {Post^  pp.  igo-ig^. 
See  niap, ) 
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Appeal  from  Chancery  Court  of  Morgan  County.* 
H.  R.   Gibson,   Ch. 

S.  N.  Vance,  W.  R.  Turner,  and  G.  W. 
Pickle  for  Bleidorns. 

L.  A.  Gratz,  Henderson  &  Jourolmon,  D.  K. 
Young,  8am  Epps  Young,  J.  H.  Lewallen  for 
Respondents. 
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LuRTON,  J.  This  18  a  bill  of  ejectment.  The 
lands  involved  embrace  some  fifteen  thousand  acres, 
lying  on  the  Cumberland  Mountains,  in  Morgan 
County. 

Complainants  claim  title  under  the  will  of  Louis 
Bleidorn.  This  will  was  executed  in  April,  1852. 
Under  it  this  body  of  wild  mountain  land  was 
devised  to  Mrs.  Bleidorn  for  life,  with  remainder, 
at  her  death,  to  complainants.  Mrs.  Bleidorn  died 
November  7,  1882,  and  this  bill  was  filed  within 
three  years  thereafter.  Much  of  the  land  is  ad- 
versely held,  and  as  to  this  the  plea  of  the  statute 
of  limitations  is  relied  upon.  If  this  will  was 
effective  to  create  a  life  estate  in  Mrs.  Bleidorn, 
then  no  possession  which  began  during  the  ex- 
istence of  this  life  estate  will  operate  to  bar  the 
suit  of  complainants,  their  suit  having  been  filed 
within  three  years  after  the  termination  of  the 
life  estate.  The  testator,  Louis  Bleidorn,  resided, 
at  the  time  of  ■  his  death,  in  the  city  of  New 
York.  Its  execution  and  attestation  occurred  in 
the  State  of  New  York,  and  in  all  these  respects 
it  was  executed  in  strict  accordance  with  the 
statutes'  of  this  State  concerning  wills  of  realty. 
It  was  duly  proven  and  admitted  to  probate  in 
New  York,  and  this  probate  was  in  accord  with 
our  statute.  The  objection  urged  by  defendants  is 
that  it  was  never  admitted  to  probate  in  this  State 
until  1887,  some  years  after  the  institution  of  this 
action.  Defendants  strenuously  insist  that  a  will 
conveying    lands    in    this    State    is    a    nullity   as    a 
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conveyance  of  8iich  land  until  recorded  in  this 
Stat§,  and  that  it  operates  as  a  conveyance  only 
from  the  date  of  such  registration.  The  question 
as  to  whether  a  will,  duly  probated  in  another 
State,  and  executed  according  to  the  law  of  this 
State,  is  operative  as  a  conveyance  of  lands  in 
this  State  without  registration  here,  was  most 
elaborately  considered  and  answered  in  the  affirm- 
ative by  this  Court  in  the  case  of  Smith  v. 
Neilson,   reported   in    13   Lea,   461. 

This  conclusion  was  reached  as  the  proper  con- 
struction of  our  statute  of  wills,  and  has  been 
adhered  to  in  more  than  one  unreported  case. 
The  question  is  one  which  affects  the  titles  to 
large  bodies  of  land  in  this  State;  and  a  doubtful 
statute  having  been  construed,  after  full  argument 
and  laborious  consideration,  the  result  then  an- 
nounced will  be  adhered  to,  however  we  might  be 
disposed   to   regard   it  if  an   original   question. 

But  upon  another  ground  this  defense  would 
prove  unavailing.  Pending  this  litigation  this  will 
was  duly  proven  and  recorded  in  this  State,  and 
a  copy  of"  the  record  admitted  as  evidence  without 
objection.  The  effect  of  this  registration  was  to 
confirm  and  perfect  ^  the  title  of  complainants,  and 
this  confirmation  relates  to  the  date  of  the  exe- 
cution of  the  will.  It  was  not  the  acquiriement 
of  a  new  title  after  suit  brought,  but  the  con- 
firmation of  a  defective  title.  The  effect  of  the 
recording  of  the  will  was  not  to  confer  a  title  as 
of  the   date   of  the  registration    or    probate,   but  to 
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vest  and  confirm  title  as  of  the  date  of  the  tes- 
tator's  death. 

In  Crockett  v.  Campbell^  2  Hum.,  411,  it  was 
held  that  a  deed  executed  after  commencement  of 
suit,  confirming  one  defectively  made  before  suit, 
was  admissible,  and  operated  to  confirm  the  de- 
fective  execution   of   a  power  of   attorney. 

So  a  tax-deed  made  after  suit  brought  was  held 
admissible  in  evidence  in  an  ejectment  suit,  it 
being  operative  to  confirm  a  deed  theretofore  made, 
but  defective  in  its  recitals.  Brien  v.  O'Shaugh- 
nessyy  8  Lea,  725 ;  see  also  Ward  v.  Daniel^  10 
Hum.,   607. 

It  follows  that  the  will  of  Louis  Bleidorn  op- 
erated to  create  a  life  estate  in  his  widow,  and,  as 
a  result,  no  adverse  possession  which  began  after 
the  death  of  the  testator  in  April,  1852,  will  op- 
erate to  bar  complainants  as  remainder-men  suing 
within  the  period  allowed  by  the  statute  for  such 
suit   after  the   falling    in   of    the   life   estate. 

The  title  of  complainants  originated  in  three  en- 
tries for  about  5,000  acres  each.  These  entries 
were  made  February  17,  1836.  Grants  issued  upon 
all  these  entries  to  Thos.  B.  Eastland  in  June, 
1838.  These  entries  were  numbered  respectively, 
1942,   1949,   and   1950. 

The  contest  over  entry  1949  is  cliiefly  with  the 
Pilot  Mountain  Coal  and  Mining  Company,  who 
claim  title  under  various  grants  to  the  larger  part 
of  the  land  covered  by  it.  The  entries  and  grants 
under   which   this   corporation   claims,   or   which    are 
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relied  apou  as  outstanding  titles,  superior  to  that 
of   complainants   are   as  follows : 

First— Entry  No.  1727,  grant  No.  22389,  to 
Julian  F.   Scott,   for   5,000   acres. 

Second.— Entry  No.  1925,  grant  22329,  to  H.  M. 
Byrd,   for   5,000   acres. 

Third.— Entry  2683,  grant  27076,  to  David  Mc- 
Peters,   for   600   acres. 

Fourth.— Entry  2244,  grant  23171,  to  J.  F.  and 
R.   Scott,   for  500  acres. 

Fifth.— Entry  1495,  grant  22166,  to  Samuel  Scott, 
for  5,000   acres. 

None  of  these  entries  or  grants  cover  the  whole 
of  complainants'  entry  1949,  and  some  of  them  lap 
upon    each   other. 

First. — As  to  the  conflict  between  entry  1727  and 
entry  1949.  Entry  1727,  as  indicated  by  its  number, 
is  an  older  entry  than  1949,  but  the  grant  upon 
the  latter  issued  first,  and  unless  1727  was  a  spe- 
cial entry,  then  the  older  grant  upon  a  younger 
entry  is  the  better  title.  Entry  No.  1727  is  not 
in  evidence.  It  is  copied  into  the  transcript,  but 
counsel  have  signed  an  agreement  that  it  was  not 
read  in  evidence  below.  For  this  reason  we  can- 
not now  look  to  it.  It  therefore  not  appearing 
that  the  senior  entry  was  a  special  entry,  the  sen- 
ior grant,  though  founded  upon  a  junior  entry, 
must   be  held   the   superior  title. 

To  avoid  this  result,  the  defendant,  the  Pilot 
Mountain  Coal  and  Mining  Company,  plead  and  rely 
upon    a  decree   of    the   Chancery   Court    of   Morgan 
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County,  adjudging  that  entry  1727  was  a  title  su- 
perior to  that  of  complainants'.  It  is  insisted  that 
complainants  were  parties,  and  therefore  concluded 
by  this  adjudication,  and  it  is  relied  upon  as  rts 
adjudicata. 

To  understand  the  effect  of  this  plea,  it  is  nec- 
essarj^  that  the  facts  concerning  it  be  stated.  The 
title  of  the  Pilot  Mountain  Co.  to  much  of  the 
land  claimed  by  it  within  the  bounds  of  entry 
1949,  is  by  deed  from  one  G.  A.  Fudickar.  Fud- 
ickar,  bj'  a  chain  of  conveyances,  became  the 
owner  of  entry  1727,  which,  as  before  stated,  laps 
upon  1949,  and  covers  perhaps  one-half  of*  the 
land   within   the   younger   entry. 

While  thus  the  owner  of  this  title,  Fudickar, 
on  March  7,  1877,  filed  an  original  bill  in  the 
Chancery  Court  of  Morgan  County,  charging  that 
he  was  the  owner  in  fee  of  a  tract  of  5,000  acres, 
same  having  been  entered  by  entry  1727 ;  that 
this  entry  conflicted  with  certain  entries  subse- 
quently made,  and  that  upon  these  junior  entries 
grants  had  been  issued  to  Thos.  B.  Eastland.  He 
charged  entry  1727  to  have  been  a  special  entry, 
and  that  he  had  been  in  possession,  under  his 
title,  for  more  than  twenty  years,  and  that  the 
persons  claiming  title  under  the  Eastland  grants 
had  never  been  in  possession.  He  prayed  that  his 
title  be  decreed  the  superior  title  to  the  extent 
that  it  conflicted  with  the  Eastland  grants,  and 
that  the  interfering  titles  be  canceled  as  clouds 
upon   his   own   superior  title 
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This  bill  was  filed  against  F;  Clapp,  S.  S. 
Davis,  and  a  number  of  others.  Among  those 
sought  to  be  made  defendants,  and  named  in  the 
caption  as  such,  were  a  class  of  persons  not  des- 
ignated by  name,  but  described  as  "the  heirs  of 
L.  Bleidorn."  All  of  the  defendants  were  stated 
to  be  non-residents  of  the  State,  and  publication 
for  them  as  non-residents  prayed.  Publication  was 
made  as  prayed,  and,  none  of  the  defendants  ap- 
pearing or  defending,  a  decree  fro  confesso  was 
entered;  and  this  was  followed  by  a  final  decree 
in   accordance   with   the  prayer    of   the   bill.  - 

By  this  decree  entry  1727  and  the  grant  thereon 
was  adjudicated  superior  to  any  title  claimed  by 
defendants,  and  their  titles  canceled  as  clouds,  and 
all  of  defendants  were  enjoined  from  setting  up  or 
asserting  any  which  conflicted  with  that  set  out 
as  owned  by  Fudickar.  L.  Bleidorn  was  dead  at 
the  date  of  this  suit,  and  complainants  were  his 
heirs  at  law,  though  they  take  this  land  as  devi- 
sees and  not  as  heirs.  If  they  were  parties  to 
this  bill  of  Fudickar's,  it  may  be  assumed  that  in 
the  Courts  of  this  State  they  would  be  concluded 
by  the  decree  therein  rendered,  although  such  a 
decree  against  non-residents — parties  only  by  pub- 
lication, and  who  entered  no  appearance — would  be 
treated  by  the  Courts  of  the  United  States  and 
of  other  States  as  a  nullity.  Hart  v.  Samson ^  110 
U.   S.,   151,   and   cases   cited. 

When  such  a  proceeding  is  expressly  authorized 
by     statute,     a    decree     against     a     non-resident  —  a 
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party  only  by  publication — is,  from  the  necessity 
of  the  case,  and  by  force  of  the  statute,  valid 
and  conclusive  within  the  jurisdiction  authorizing 
such  publication.  Inasmuch,  however,  as  the  juris- 
diction is  dependent  wholly  upon  statute,  the  com- 
pliance with  the  statute  must  clearly  appear.  If, 
therefore,  the  heirs  of  L.  Bleidorn  had  been  named 
in  the  caption  as  defendants,  and  publication  been 
made  for  them  by  their  proper  names,  such  pub- 
lication would  have  operated  to  make  them  parties 
as  non-resident  defendants.  But  they  were  not 
named  either  in  the  bill  or  in  the  publication. 
The  only  allusion  to  them  in  the  bill  is  found  in 
the  caption,  where  they  are  sought  to  be  made 
defendants  by  description  as  "heirs  of  L.  Bleidorn." 

By  §  4352,  subsection  5,  personal  service  is 
dispensed  with  and  publication  authorized  "wlien 
the  name  of  the  defendant  is  unknown,  and  cau- 
not  be   ascertained   upon   diligent  inquiry." 

By  §4353  it  is  provided  that  "to  dispense 
with  process  in  either  of  the  above  cases  the 
facts  shall  be  stated  under  oath  in  the  bill, 
or  by  separate  affidavit,  or  appear  by  return." 
This  bill  was  sworn  to,  and  contained  the  state- 
ment that  all  of  the  defendants  were  non-residents. 
This  was  enough  to  authorize  publication  for  named 
non-resident  deferidants.  The  bill,  however,  con- 
tained no  statement  that  the  heirs  of  L.  Bleidorn 
were  unknown,  "and  cannot  be  ascertained  by 
diligent  inquiry."  Neither  was  this  fact  stated  in 
apy    separate    affidavit,    nor    did    it    appear    in    the 
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publication,  nor  by  any  recital  ■  in  any  decree  or 
order  of  the  Master  authorizing  publication.  There 
was  no  authority  to  make  publication  by  descrip- 
tion for  the  "heirs  of  L.  Bleidorn,"  unless  the 
fact  appeared  in  the  bill,  or  by  separate  affidavit 
that  their  names  were  unknown  and  could  not  be 
ascertained  upon  diligent  inquiry.  The  order  of 
publication,  where  the  name  of  the  defendant  is 
unknown,  should  not  only  describe  the  defendant 
by  character,  but  should  further  do  so  by  reference 
to  his  title  or  interest  in  the  subject-matter  of  the 
litigation.      Code,   §4358. 

The  plainest  instincts  of  natural  justice  require 
that  parties  proceeded  against  in  Courts  of  Equity 
or  Law  shall  have  an  opportunity  to  be  heard. 
Personal  service  of  process  can  be  dispensed  with 
only  in  the  few  cases  embraced  by  the  statute, 
and  when  a  decree  is  relied  upon  as  concluding 
the  rights  of  litigants  who  were  not  personally 
served,  and  who  made  no  appearance,  it  must 
clearly  appear  that  the  statute  has  been  complied 
with.      Ferriss  v.   Leiois,  2   Tenn.   Ch.,   291-295. 

The  fact  that  the  name  of  a  defendant  is  un- 
known, and  the  further  fact  that  the  name  could 
not  be  ascertained,  are  essential  jurisdictional  facts. 
These  facts  not  appearing  either  in  the  bill  or 
separate  affidavit,  nor  being  recited  as  facts  in  any 
decree  authorizing  publication,  or  otherwise  in  the 
record,  the  decree  relied  upon  as  res  adjudicata 
was  a  nullity  as  to  complainants.  The  second 
assignment   of  error  is  therefore   sustained. 
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Second. — Has  the  statute  of  limitations  barred  a 
recovery   of  the   land   covered   by   entry   1727? 

First,  the  possession  of  Levi  Scarborough  will 
be  considered.  In  considering  questions  of  boundary 
and  possession,  the  map  made  by  J.  W.  Scott,  and 
filed  as  an  exhibit  to  his  deposition,  will  be  the 
one  referred  to  in  this  opinion.  This  map  shows 
three  separate  possessions,  designated  as  Scarborough 
possessions  Nos.   1,   2,  and   eS. 

The  possession  marked  No.  1  is  clearly  south 
of  entry  1727,  though  inside  entry  1949.  In  con- 
sidering defendants  possession  of  1727  this  posses- 
sion  No.   1   will   not  be   considered. 

The  possession  designated  No.  8,  though  inside 
1727,  is  a  late  possession.  Scott  fixes  it  at  not 
more  than  twelve  or  thirteen  years  old.  This  is 
not  contradicted  by  any  material  or  direct  evidence 
in  the  record.  This  possession,  having  begun  dur- 
ing the  existence  of  the  life  estate,  does  not  aftect 
the   suit   of  complainants   as   remainder-men. 

Possession  No.  2  was  begun  by  the  weight  of 
proof  in  1846  or  1847,  and  by  the  preponderance 
of  the  evidence  was  continued  for  something  more 
than  seven  years.  This  possession  was  under 
Julian  F.  Scott,  the  grantee  under  entry  1727. 
Scott  sold  the  land  within  his  entry,  January  8, 
1853,  to  one  J.  S.  Duncan.  It  has  been  much 
pressed  in  argument  that  Scarborough  had  aban- 
doned his  possession  before  this  sale  to  Duncan. 
The  evidence  relied  upon  to  show  this  is  that  of 
the    witness     E.    R.    Duncan.       This    witness'  states 
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that  he  surveyed  this  entry,  1727,  in  1854,  but 
does  not  state  whether  Scarborough  was  then  in 
possession  or  not.  ^In  another  conn'ection  he  states 
that  he  "heard  J.  F.  Scott,  in  a  conversation  with 
J.  S.  Duncan  about  this  land,  say  that  Scarborough 
had  not  treated  him  right;  that  he  had  kept  him 
on  that  tract  of  land,  and  had  fed  him,  and  that 
he  had  'went'  off  and  left  the  land."  Now,  if  this 
admission  of  Scott's  ,was  made  before  his  sale  to 
Duncan,  or  at  the  time  of  sale,  then  a  possession 
begun  in  1846  or  1847  (the  witness  fixing  the 
origin  of  the  possession  as  either  in  the  one  or 
the  other)  would  not  have  continued  seven  years  if 
terminated  before  January  8,  1853.  But  the  witness 
does  not  fix  the  date  of  the  conversation  he  heard. 
It  was  probably  while  making  the  survey  in  1854, 
and,  if  so,  it  would  not  at  all  follow  that  the  pos- 
session had  been  abandoned  within  seven  years. 
The  evidence  of  the  witnesses  Jessie  Freels,  Wiley 
England,  E.  J.  Garrett,  and  Russell  Scott  seems 
to  establish  that  the  occupancy  of  Scarborough 
continued  for  about  eight  years,  terminating  in 
1854  or   1855. 

A  more  serious  question  arises  upon  the  con- 
tention of  complainants  that  this  possession  No.  2 
was  not  inside  the  lines  of  1727  w^hen  properly 
surveyed,  and  that  therefore  it  was  not  held  under 
color  of  title,  and  is  now  inoperative  to  defeat  a 
recovery  by  complainants  of  the  lands  covered  by 
1727.  Whether  inside  or  outside  depends  upon 
the   correct  survey  of  defendants'   title-papers.     The 
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grant  upon  entry  1727  is  numbered  22339,  and 
issued  December  25,  1838,  being  junior  in  date  to 
complainants'  gi*ant  upon  their  pntry  1949.  It  was 
a  grant  for  5,000  acres,  and   is  bounded   as  follows: 

"Beginning  at  a  white  oak,  the  fork  of  the 
Carpenter  road  and  R. .  Davis'  path;  thence  east 
894  poles  to  a  stake;  thence  south  1,000  poles  to 
a  stake;  thence  894  poles  to  a  stake  and  pointers; 
thence   a   direct  line   to   beginning." 

The  complainants'  witness,  J.  W.  Scott,  who 
seems  a  most  intelligent  and  candid  witness,  and 
a  thoroughly  competent  surveyor,  says  that  "in 
running  according  to  grant  I  found  no  marked 
line  at  point  where  poles  give  out  at  end  of  first 
call  of  894  poles  east  from  beginning."  "I  found 
a  marked  line,  apparently  about  twelve  years  old, 
running  north  and  south  at  a  distance  of  about 
10  poles  east  of  the  line  I  run."  Again  he  says: 
"The  east  line  of  1727  runs  west  of  the  Scar- 
borough possession  No.  2  thirty-four  poles,  if  the 
entry  be  run  by  the  grant."  If  it  be  run  by  the 
deeds  under  which  defendants  hold,  then  he  sajjs 
the  eastern  line  runs  through  possession  No.  2, 
throwing  about  one  acre  inside  the  deeds  under 
which   the   Pilot  Mountain   Company   holds. 

While  the  chain  of  deeds  under  J.  F.  Scott 
are  not  in  the  transcript,  yet  it  does  appear  that 
the  first  line  in  some  one  of  them  is  940  poles 
long  instead  of  894,  as  fixed  in  the  grant.  The 
first  deed  after  the  land  was  granted  to  Scott  was 
his  conveyance,  in  1853,  to  J.  S.  Duncan.    Whether 
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this  line  was  then  lengthened,  or  by  some  subse- 
quent deed,  does  not  appear.  The  entry  evidently 
was  not  run  out  before  issuance  of  grant.  This 
is  evident  from  the  fact  that,  with  the  exception 
of  the  beginning  corner,  all  the  other  calls  are 
for   stakes. 

Unless  there  was  on  the  ground  an  old  marked 
line,  evidently  old  enough  to  raise  the  presump- 
tion of  a  line  marked  at  the  time  of  the  survey 
for  the  grant,  the  line  should  stop  where  the  poles 
give  out.  The  only  proof  of  a  marked  line  is 
that  of  Scott,  who  says  it  was  a  very  recent  line, 
and  only  10  poles  east  of  where  the  poles  gave 
out.  This  marked  line,  however,  would  not  avail 
defendants,  for  if  it  is  only  10  poles  east  of  the 
line  as  run  by  Scott,  it  would  throw  the  disputed 
possession   24  poles   east  of   this  recent  line. 

If  this  first  line  was  extended  after  Scarborough 
abandoned  possession,  then  his  possession  would 
not  avail  defendants,  for,  if  his  possession  was 
*  without  the  grant  to  Scott,  then  it  would  be  un- 
der no  color  of  title,  and  would  be  limited  to 
the   actual  adverse   possession. 

So,  if  before  Scarborough  abandoned  possession, 
a  deed  was  made  by  Scott,  under  whom  he  held, 
conveying  his  grant  by  metes  and  bounds  so  as  to 
include  land  not  within  his  grant,  the  former  hold- 
ing of  his  tenant  without  his  title-papers  would 
not  be  of  any  advantage  to  his  vendee  beyond 
the  limits  of  the  actual  possession,  unless  there- 
after   continued    under    his    deed    long    enough    to 
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confer  title  to  the  limits  of  the  deed.  This  would 
require  a  possession  of  seven  years  after  deed  em- 
bracing this  possession.  It  therefore  follows  that 
this  possession  of  Scarborough's  must  appear  to 
have  been  within  the  grant  to  Scott,  and  that  the 
fact  that  it  was  within  the  lines  of  the  deeds 
which  extended  the  first  line  of  this  grant  will  be 
unavailing,  unless  it  also  appear  to  have  been 
within   Scott's   color  of   title  when   begun. 

That  Scott  placed  Scarborough  where  he  did 
for  the  express  purpose  of  perfecting  his  title  to 
the    lands    within    his    grant,   is    clearly   made    out. 

*  Did  he  make  a  mistake,  and  locate  him  outside 
his  title-pa4)ers  ? 

This  line  of   1727    has    been    surveyed  by  three 

*  different  surveyors.  Scott,  as  we  have  already 
seen,  found  that  if  the  first  line  be  stopped  at 
894  poles,  that  this  possession  would  be  34  poles 
east  of  the  eastern  line  of  the  grant.  He,  how- 
ever, found  that  if  the  first  line  be  extended  to 
940  poles,  that  a  small  part  of  the  possession 
would  be   included. 

The  country  over  which  the  first  line  runs  was 
very  rough  and  hilly.  He  says  he  ran  a  level  line, 
and   yet   894   poles   did   not  include  this   inclosure. 

S.  H.  Staples  and  E.  R.  Duncan  both  testify  to 
having  surveyed  this  line,  and  they  each  testify 
that  this  field  of  Scarborough's  was,  by  their  sur- 
vey,  west  of   the   eastern   line. 

The  survey  by  Staples  was  a  surface  survey.  It 
does    not    appear    whether    that    of   Duncan    was    a 
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level  or  surface  survey.  Staples  says  that  if  he 
had  made  a  level  survey,  the  eastern  line  would 
have  been  from  60  to  100  poles  farther  east  than 
he  made  it.  It  does  not  appear  whether  Staples 
and.  Duncan  surveyed  by  the  deeds  calling  for  a 
first  line  of  940  poles  or  by  the  grant  calling  for 
only  894  poles.  It  is  probable  that  their  surveys 
were  by  the  calls  of  the  deeds.  But  if  a  surface 
line  940  poles  long  would  include  the  disputed 
possession,  it  is  most  manifest  that  an  horizontal 
survey  of  a  line  894  poles  would  include  this 
field.   ' 

The  law  construes  a  call  for  distance  as  a  call 
for  a  point  ascertained  by  horizontal  survey.  The 
method  adopted .  by  Scott  was  the  right  one.  The 
method  adopted  by  Staples  was  the  wrong  one,  * 
but  disadvantageous  to  defendants.  We  have,  then, 
Staples  and  Duncan,  both  competent  surveyors, 
against  Scott,  equally  as  competent.  The  character 
of  the  gentlemen  thus  differing  as  to  result  of 
the  survey,  is  unassailed.  They  seem  to  have  no 
interest  in  the  litigation.  In  view  of  the  fact 
that  this  possession  was  taken  by  Scott,  an  old 
resident  of  the  neighborhood,  and  an  old  surveyor, 
for  the  express  purpose  of  perfecting  his  title 
against  the  Eastland  grants,  under  which  com- 
plainants hold,  and  of  the  further  fact  that  two 
disinterested  surveyors  included  this  possession 
within  the  eastern  line  of  defendants'  grant,  one 
of  these  surveys  being  as  far  back  as  1854,  and 
therefore    long    before    this     controversy    arose,    we 
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are  persuaded  to  find  with  the  Chancellor  that 
this  possession,  when  the  grant  to  Scott  is  prop- 
erly surveyed,  was  within  the  grant,  and  that  it 
continued  for  seven  years,  thus  operating  to  bar 
complainants  in  so  far  as  1727  and  1949  interlap. 
The  first  and  fourth  assignments  of  error  are 
therefore   overruled. 

Third. — The  fifth  assignment  of  error  by  com- 
plainants is  to  so  much  of  the  decree  by  the 
Chancellor  as  held  that  entry  1925,  by  Hannah 
M.  Byrd,  was  a  special  entry,  and  that  the  grant 
thereon,  which  issued  December  28,  1838,  related 
to  the  entry,  and  was  therefore  a  superior  title 
to  that  of  complainants,  under  an  older  grant  but 
younger  entry.  This  grant  conflicts  alone  with 
•  complainants'  entry  1949.  The  greater  part  of  it 
lies  upon  1727,  already  adjudged  the  better  title. 
But  as  part  of  1949  is  covered  by  this  entry  and 
grant,  not  protected  by  defendants'  entry  1727,  it 
is  plead  as  a  superior  outstanding  title.  This 
entry  was  made  February  7,  1836.  Complainants' 
entry  was  February  17,  1836.  It  is  in  the 
following  words  and  figures:  "H.  M.  Byrd  enters 
5,000  acres  of  land  in  said  county,  beginning  on 
a  stake  at  or  near  the  east  corner  of  J.  F.  Scott's 
200-acre  entry  on  the  Carpenter  road,  thence  run- 
ning south  1,200  poles;  thence  east  1,500  poles; 
thence  for  complement  to  the  beginning,  so  as  to 
include   the  head-waters   of  Scutcheon." 

This   entry  contains  three  locative  calls:   (1)    The 
200-acre    entry  of   J.    F.    Scott,   (2)    tlie    Carpenter 
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road,    (3)     so    a8     to     include     the     head-waters    of 
Scutcheon. 

The  200-acre  entry  of  J.  F.  Scott  which  is 
called  for,  is  shown  to  have  been  an  entry  made 
in  1834,  and  was  as  follows:  "J.  F.  Scott  enters 
200  acres  of  land  in  said  county  on  the  waters  of 
Rock  Creek,  beginning  on  the  line  of  Russell 
Scott's  land,  on  the  south  side  of  said  land,  and 
then  running  an  oblong  with  the  Carpenter  road 
so  as  to  include  said  road."  Russell  Scott's  land 
was  an  old  settlement,  and  well  known  in  the 
community.  The  Carpenter  road  was  an  old  and 
well-known  road.  The  J.  F.  Scott  entry,  though 
unsurveyed  when  the  Byrd  entry  was  made,  was 
capable  of  location  by  one  acquainted  in  the 
neighborhood.  The  entry  would  be  bounded  on  * 
the  north  by  Russell  Scott,  and  by  laying  it  ott' 
in  an  oblong,  with  the  Carpenter  road  inside,  its 
probable  location  could  easily  be  ascertained.  The 
call  in  the  Byrd  entry  that  it  should  be  so  run 
as  to  include  the  head- waters  of  Scutcheon,  is, 
under  the  facts  of  this  record,  a  very  precise 
locative  call.  The  call  to  begin  at  or  near  the 
east  corner  of  J.  F.  Scott's  entry,  it  is  said  de-^ 
stroys  the  special  character  of  the  call,  inasmuch 
as  the  Scott  entry  must  have  two  east  corners,  a 
north-east  and  a  south-east  corner,  and  it  is  said 
that  it  cannot  be  determined  which  corner  is  called 
for.  This  might  be  so  but  for  the  fact  that  the 
survey  must  be  so  made  as  to  include  the  head- 
waters of  Scutcheon.     Scutcheon  was  a  small  stream 
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but  well  known.  Scott,  complainants'  witness,  says 
that  if  the  beginning  be  at  the  north-east  corner, 
as  it  was  in  fact  afterwards  surveyed,  the  entry 
will  include  the  head-waters  of  Scutcheon,  while 
if  fixed  at  the  south-east  corner  it  would  include 
part  but  not  the  entire  head-waters  of  Scutcheon. 
The  surveyor  should,  under  such  a  state  of  facts, 
begin  at  the  north-east  corner  of  J.  F.  Scott's 
200-acre  entry,  for  he  would  thereby  obey  the 
direction  that  it  should  be  so  surveyed  as  to  in- 
clude the  head-waters  called  for  by  the  next  loca- 
tive call.  This  fact  distinguishes  the  entry  from 
those  considered  in  11  Hum.,  299;  7  Heis.,  719. 
The  point  of  beginning  is  made  particular  and 
special  by  the  subsequent  requirements  of  the  entry 
(2  Overton,  320;  1  Yer.,  271)  and  brings  it  within 
the    principle  of  the  decision   in   6   Lea. 

That  this  Byrd  grant  has  not  been  specially 
plead  and  relied  upon  as  an  outstanding  title  is 
immaterial.  The  complainants  must  not  only  have 
a  title  superior  to  that  of  defendants,  but  a  title 
superior  to  any  other.  The  weakness  of  the 
plaintiffs'  title  may  be  shown  by  proof  without 
^special  plea.  He  must  come  prepared  to  show 
that  he  has  the  title  to  the  land  he  sues  for,  and 
if  it  appear  that  the  title  is  not  in  him,  but  in 
another,  he  must  fail,  although  the  defendant  does 
not  connect  himself  with  such  outstanding  title. 
It  is  argued  that  this  Byrd  title  is  not  a  subsist- 
ing title,  but  one  abandoned.  This  does  not  ap- 
pear.     It    appears    to    be    no    more    an    abandoned 
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title  than  did  that  of  complainants  before  suit 
brought.  There  is,  in  fact,  so  far  as  this  record 
appears,  no  adverse  possession  on  parts  of  this 
grant  outside  of  the  interlap  with  1727,  and  no 
reason  why  Hannah  Byrd  or  her  heirs  may  not 
at  any  time  assert  it.  It  is  insisted  that  the  200- 
acre  entry  of  J.  F.  Scott  is  not  properly  proven ; 
that  the  copy  in  the  transcript  is  not  properly 
certified.  No  exception  was  taken  upon  the  trial 
below,  and  there  is  now  no  error  assigned,  because 
admitted  as  evidence.  We  therefore  conclude  that 
the   fifth   assignment  of  error  is   not  well  taken. 

Fourth. — The  sixth  assignment  relates  to  entry 
No.  2683,  known  as  the  Peaky  Knob  entry.  The 
Chancellor  held  the  entry  special,  and  that  there 
had  been  an  adverse  possession  of  seven  years, 
beginning  before  death  of  Louis  Bleidorn.  A  very 
small  part  of  this  entry  lies  within  complainants' 
title.  There  have  been  two  possessions  on  the 
entry,  one  without  complainants'  title  and  one 
within.  Scott  says  that  about  one-half  of  the  im- 
provement at  the  south  end  of  the  Peaky  Knob 
entry  is  inside  entry  1949.  This  possession  is 
known  as  the  one  in  the  gap,  and  as  the  posses- 
sion of  McPeters  and  Stringfield.  It  was  taken  as 
far  back  as  1849,  and  has  been  kept  up  for  a 
time  sufficient  to  bar  complainants.  The  String- 
field  possession  referred  to,  by  an  agreement  of 
parties  entered  as  a  decree  as  only  nineteen  yeq-rs 
old,  has  no  reference  to  this  Peaky  Knob  entry. 
The     Stringfield     possession     referred     to    by    that 
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agreement,  as  shown  by  the  deposition  of  String- 
field,  was  a  modem  one,  and  one  inside  entry 
1727.  The  McPeters  possession  is  not  inside  1727, 
and  the  agreement  manifestly  refers  to  some  other 
Stringiield  possession.  The  assignment  is  not  well 
taken. 

Fifth, — The  seventh  assignment  is  to  an  entry 
known  as  No.  2244,  or  the  old  Hall  place.  But 
a  small  part  of  this  entry  is  inside  1949,  and  all 
of  the  entry  is  covered  by  entry  1727,  already 
held  to  be  a  title  superior  to  that  of  complain- 
ants'. As  the  defendant,  the  Pilot  Mountain  Coal 
Company,  owns  both  titles,  it  is  unnecessary  to  say 
any  thing  further   as   to   this   assignment. 

Sixth. — For  convenience,  the  twelfth  assignment 
of  error  will  be  disposed  of  before  considering 
those  that  are  intermediate.  The  Chancellor  held 
that  the  south-east  corner  of  complainants'  entry 
No.  1950  was  the  two  white  oaks  and  two  poplars, 
being  the  corner  likewise  of  entries  Nos.  1951,  1958, 
and  1959  in  the  Eastland  and  Lane  system  of  en- 
tries and  grants.  The  grant  upon  entry  1950  calls 
to  "begin  at  a  black  gum  and  pointers,  the  north- 
east corner  of  entry  No.  1949,  in  the  name  of  11. 
Wilson ;  thence  south  894  poles  to  a  pine ;  thence 
east  1,000  poles  to  two  large  poplars  and  two 
large  white  oaks;  thence  north  894  poles  to  a 
stake  and  pointers;  thence  1,000  poles  to  the  be- 
ginning." 

The  grant  upon  entry  No.  1951,  which  was 
subsequently    surveyed,   calls    to   begin   "  at  a   stake, 
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the  north-east  corner  of  entry  1950,  *  *  *  at  a 
point  1,000  poles  east  of  a  black  gum,  the  north- 
west corner  of  entry  1950;  *  *  *  running  thence 
south  894  poles  to  two  large  poplars  and  two  large 
white  oaks;  thence  east,  crossing  a  creek,  1,000 
poles  to  a  sugar-tree;  thence  north  894  poles  to 
the  beginning." 

The  grant  upon  entry  1958  calls  to  begin  at  a 
pine,  "the  north-east  corner  of  entry  1957;  *  *  * 
running  thence  south  894  poles  to  a  poplar;  thence 
east  1,000  poles  to  a  stake;  thence  north  894 
poles  to  two  large  poplars  and  two  large  white  oaks; 
thence   west  1,000  poles   to  the  beginning." 

The  grant  upon  entry  1959  calls  to  begin  at 
^'two  large  poplars  and  two  large  white  oaks,  the 
north-east  corner  of  entry  No.  1958  *  *  *  thence 
south  894  poles  to  a  ehestnut,  etc. ;  thence  east 
1,000  poles  to  a  chestnut,  etc. ;  thence  north  894 
poles  to  a  sugar-tree;  thence  west  1,000  poles  to 
the  beginning." 

It  will  be  observed  that  these  four  grants  are 
of  the  same  size.  They  were  all  issued  to  Thos. 
B.  Eastland.  Each  calls  for  a  corner  described  as 
"two  large  poplars  and  two  large  white  oaks," 
and  these  four  grants  should  corner  on  each  other 
and  on  these  two  poplars  and  oaks.  It  is  true 
that  these  grants  do  not  call  for  each  other,  ex-  . 
cept  in  the  case  of  grant  on  entry  1959,  which 
calls  for  these  poplars  and  oaks  as  the  north-east 
corner   of   1958, 

The   Eastland    grants   were   all    issued    about    the 
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same  time  and  to  T.  B.  Eastland,  and  upon  en- 
tries made  about  the  same  time.  The  entries  and 
grants  correspond  as  to  length  of  lines,  and  they 
cover  almost  the  entire  surface  of  Morgan  County. 
They  should  connect,  if  properly  run,  the  one  with 
tlie  other,  and  form  a  vast  checker-board.  The 
first  in  the  series  is  entry  No.  1927.  Complain- 
ants' surveyor,  Scott,  has  located  1950  upon  his 
plot  by  beginning  his  survey  at  what  he  calls  the 
beginning  corner  of  the  Eastland  system  of  sur- 
veys, being  a  white  oak,  called  for  in  entry  1927 
as  being  1,000  poles  south  of  the  junction  of  New 
River  and  Clear  Fork.  He  also  began  at  a  living 
corner  called  for  in  entry  No.  1933.  Having  run 
his  first  line  south  from  the  white  oak  corner,  he 
then  ran  east  from  the  living  corner  of  1933  un- 
til he  intersected  his  south  line.  By  the  aid  of 
these  two  living  corners  of  these  two  remote  en- 
tries, he  was  enabled,  by  pursuing  course  and  dis- 
tance and  occasional  marked  lines,  to  locate  1949, 
1950,  and  1942  as  he  has  plotted  them.  By  this 
methcfd  the  two  poplars  and  white  oaks  are  thrown 
more  than  a  mile  south-west  of  the  south-east 
corner  of  1950,  as  he  has  plotted  it.  These  two 
poplars  and  two  white  oaks  are  shown  to  be 
well  marked  as  a  corner,  with  marks  on  the  north, 
east,  south,  and  west  sides  of  the  trees.  Well- 
marked  and  very  ancient  marked  lines  are  found 
on  the  ground  running  north,  south,  and  east. 
Mr.  Scott,  who  says  these  marked  lines  are  very 
ancient,    does    not    say    whether    he    looked    for    a 
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marked  line  running  from  this  corner  west.  He 
does  say  that  this  corner  was  pointed  out  to  him 
as  the  corner  of  1959,  When  asked  if  this  is 
not  the  south-east  corner  of  entry  1950,  he  says 
that  "to  take  the  calls  of  all  the  surveys  of  the 
Eastland  grants  and  plot  them  according  to  the 
calls,  the  north-west  corner  of  1959  would  be  the 
south-east  corner  of  entry  No.  1950  when  they  are 
plotted." 

That  these  poplars  and  white  oaks  are  a  living 
and  well-marked  corner  of  three  of  the  Eastland 
entries  is  too  clear  for  dispute.  Entry  No.  1949, 
which  adjoins  1950  on  the  west,  has  no  living 
corner.  Entry  1950  has  likewise  no  living  corner, 
unless  the  call  for  two  large  poplars  and  two 
large  white  oaks  be  a  call  for  these  existing  trees 
marked  as  a  corner,  and  which  would  be  the  true 
south-east  corner,  as  testified  to  by  complainants' 
own  surveyor,  if  the  Eastland  system  be  plotted 
according  to  the  calls  of  the  several  grants.  Some- 
where the  harmony  of  the  system  of  these  surveys 
has  to  be  disturbed.  Somewhere  an  error  has 
been  made.  Starting  from  the  very  remote  corners 
of  1927  and  1933,  probably  twenty  miles  away,  and 
then   running  by   course    and    distance,   locates   1950 

I 

as  placed  upon  the  plot.  But  this  ignores  a  very 
notorious  living  corner  of  four  of  the  grants.  We 
are  of  opinion  that  the  true  south-east  corner  of 
1950  is  the  living  corner  fixed  by  the  Chancellor. 
The  effect  of  this  is  not  to  drop  1942,  which  lies 
north  of  1950,  down  to  1950.  It  has  no  known 
13— 5  p 
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living  corner,  and  does  not  call  for  either  1949 
or  1950.  It  does  call  for  the  north-east  corner  of 
1941,  and  mnst  be  located  with  reference  to  this 
call.  The  result  is  that  between  1942  and  1950 
there  is  a  strip  of  land  about  one  mile  wide  not 
embraced  either  by  1950  or  1942.  Whether  this 
result  is  a  consequence  of  an  error  in  the  original 
survey  of  these  entries,  or  of  one  made  by  Mr. 
Scott  in  his  location  of  IS 42,  we  cannot  say.  On 
the  proof  in  this  record  1942  and  1950  do  not 
connect. 

The  twelfth   assignment  is  overruled. 

Seventh. — The  third  and  eighth  assignments  will 
be  considered  together.  Complainants'  title  is 
traced  back  tq  one  Henry  Wells,  who,  in  1849, 
conveyed  the  lands  embraced  in  1949  and  1950  by 
deed  to  Louis  Bleidorn.  The  learned  Chancellor 
found  that  at  the  date  of  this  conveyance  Julian 
F.  Scott,  then  the  owner  of  the  lands  embraced  in 
entries  1727  and  1495,  was  in  the  actual  adverse 
possession  of  each  of  these  entries,  and  the  deed  of 
Wells  was  therefore  champertous  as  to  the  lauds 
embraced  within  said  two  entries.  As  heretofore 
stated,  entry  1727  laps  only  on  entry  1949,  while 
eutry  1495  laps  both  on  1949  and  1950,  the  larger 
part  of  the   conflict  being   with   the   latter   entry. 

We  have  in  the  former  part  of  this  opinion 
decided  that  the  Scarborough  possession  No.  2  on 
the  plot  was  a  possession  under  J.  F.  Scott,  and 
within  the  interlap  of  1727  and  1949.  The  Scar- 
borough   possession    No.   1   is   not  within    1727,  but 
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it  is  within  the  interlap  of  1495  and  1949  as  sur- 
veyed and  plotted  by  defendants.  This  possession 
existed  at  date  of  Wells'  deed  to  Bleidorn  in  1849. 
The  possession  known  as  the  "long"  field  and  the 
other  one  known  as  the  "Jo"  field,  under  the 
weight  of  proof,  were  adverse,  and  by  tenants  of 
Scott  at  date  of  Wells'   deed. 

The  first  of  these  possessions  was  within  the 
interlap  of  1950  and  1495,  as  we  have  located 
1950.  The  "Jo"  field  is  likewise  inside  1950,  and 
within  the  lap  of  that  grant  upon  1495,  as  same 
is  surveyed  by  defendants.  Without  now  consid- 
ering the  question  as  to  the  proper  survey  of 
1495,  it  is  enough  to  say  that  the  effect  of  the 
adverse  holding  of  Scott  by  Scarborough  at  pos- 
session No.  2,  at  time  of  the  conveyance  of  the 
lands  embraced  in  entry  1949,  was  to  make  that 
deed  champertous  and  void  in  so  far  as  entry 
1727  conflicts  with  the  conveyance.  The  effect  of 
the  adverse  holding  of  the  "long"  field  at  date 
of  the  conveyance  of  entry  1950  to  Bleidorn  was 
to  make  that  deed  champertous  and  void  so  far 
as  it- conflicts  with  entry  1495.  It  has  been  urged 
that,  inasmuch  as  Wells  was  a  non-resident  of  the 
State  at  the  date  of  his  deed  to  Bleidorn,  his 
deed  was  not  champertous,  because  the  lands  con- 
veyed were  not  at  the  time  held  by  one  adversely 
under  "  deed,  devise,  or  inheritance."  Code,  §  1779, 
provides  that  a  conveyance  by  a  non-resident  shall 
not  be  void  where,  at  the  time  of  such  sale,  the 
lands    were   not  held   adversely  by   one   holding  nn- 
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der  "  deed,  devise,  or  inheritance."  Scott  held  the 
lands  embraced  in  entry  1727  by  a  grant  to  himself, 
and  he  held  the  lands  embraced  in  entry  1495  under 
a  decree  of  the  Chancery  Court  vesting  title  in  him 
as  a  purchaser,  at  chancery  sale,  of  the  lands  o'f 
Samuel  Scott,  sold  to  pay  debts  and  for  partition 
among  his  heirs.  We  think  a  possession  by  one 
holding  under  a  grant  or  decree  vesting  title  is 
one  holding  under  deed  within  the  meaning  of 
the  statute.  The  clear  purpose  of  the  saving  in 
favor  of  non-residents  was  to  make  the  sale  good 
only  where  the  holding  was  under  no  color  of 
title.  In  such  a  case  a  naked  adverse  possession 
was  not  to  aiFect  the  deed  of  a  non-resident  with 
champerty.  This  seems  to  be  the  construction  put 
on  the  Act  in  Whiteside  v.  Mar^tin,  7  Yer.,  384- 
396.  If  the  possession  was  under  any  conveyance 
purporting  to  convey  title,  the  holding  is  under 
a  deed  in  the  meaning  of  the  statute.  By  §  1780 
of  the  Code  it  is  provided  that  "  champerty  shall 
be  presumed  until*  the  purchaser  shows  such  sale 
was   bona  fide  made." 

It  is  now  contended  that  the  sale  by  Wells  to 
Bleidorn  was  in  good  faith,  and  is  therefore  good. 
This  provision  just  quoted  was  made  in  view  of 
the  exceptions  in  the  previous  sections  of  the  Act. 
The  provision  is  part  of  the  original  Champerty 
Act  of  1821,  and  was  construed  in  Gass  v.  Ma- 
loneyy  1  Hum.,  452,  as  applying  not  to  the  bo7ia 
fides  of  the  parties  to  the  sale,  but  witlx  reference 
to  the   provisions   and   policy   of    the   Act. 
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Eighth, — The  seventh  assignment  raises  the  ques- 
tion as  to  whether  entry  2244,  which  conflicts  with 
entry  1949,  is  special.  It  is  unnecessary  to  rule 
upon  this,  inasmuch  as  this  entry  lies  inside  1727, 
and  we  have  already  decided  that  the  latter  entry 
was  the  superior  title  by  reason  of  adverse  posses- 
sion. 

Ninth, — The  defendant,  Wm.  Lewallen,  is  the 
owner  of  entry  JTo.  1800,  upon  which  he  obtained 
grant  No.  22704.  'This  was  an  entry  for  2,500 
acres.  It  laps  upon  complainants'  two  entries,  1950 
and  1942.  Plotting  1950  as  having  its  south-east- 
ern corner  upon  the  two  poplars  and  oaks,  a  very 
large  part  of  this  entry  lies  between  1942  and 
1950,  reducing  the  lap  inside  of  1950  to  a  very 
few  acres.  Lewallen  has  had  a  very  ancient  pos- 
session  within  the  lap  of  his  entry  upon  1942, 
This  possession  antedates  the  death  of  Louis  Blei- 
dorn, and  was  continued  more  than  seven  years. 
Complainants  concede  that  this  possession  has 
barred  any  recovery  of  so  much  of  entry  No.  1800 
as  lies   within   their  entry  No.   1942. 

The  ninth  assignment  assigns  as  error  in  the 
Chancellor  the  decree  adjudging  that  the  true 
boundary  of  1800  is  to  be  determined  by  the 
marked  lines  found  upon  the  ground  which  extend 
the  entry  beyond  the  calls  of  the  grant.  If  the 
grant  to  Lewallen  be  surveyed  according  to  its 
courses  and  distances,  it  will  contain  500  acres  less 
than  are  found  within  the  marked  lines  contended 
for  by   defendant.      This  grant  is   laid  down  on  the 
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plot  made  by  Surveyor  Scott  in  8ueh  way  as  to 
show  by  dotted  lines  the  grant  as  surveyed  by  its 
calls  and  distances,  and  by  solid  lines  the  grant 
as   it   is   marked   off   on   the  ground. 

The  defendant,  Lewallen,  says  the  entry  was 
not  surveyed  all  around  before  issuance  of  grant; 
that  the  original  survey  was  made  by  one  Staples, 
who  surveyed  only  the  eastern  boundary  of  the 
entry  and  a  part  of  the  north  line,  marking  a 
Spanish  oak  as  the  beginning  corner.  Afterward, 
the  lines  were  all  surveyed  and  marked  by  one 
Vaughn,  a  deputy  county  surveyor.  He  says  he 
alwaj's  claimed  to  these  marked  lines,  and  that  his 
neighbors   recognized   them   as   his   lines. 

The  grant  calls  for  marked  trees  at  the  two 
eastern  corners ;  the  other  calls  ^  are  for  distance 
and  stakes.  The  proof  is,  that  the  lines  running 
east  and  west,  as  marked  by  Vaughn  after  issuance 
of  grant,  are  130  poles  longer  than  the  distance 
called  for  in  the  grant,  and  that  the  eastern  line, 
which  is  the  only  one  claimed  to  have  been 
marked  at  date  of  grant,  shows  much  more  an- 
cient marks  than  the  other  lines.  From  Lewallen's 
own  proof,  it  is  clear  that  when  he  had  his  lines 
marked,  he  extended  the  length  of  his  grant  180 
poles  beyond  its  true  calls.  His  possession  is  not 
within   this   extension. 

Entry  1800  is  older  than  complainants'  entry 
by  a  few  months,  but  the  grant  is  something  over 
a  year  younger  than  complainants'  grant.  Lew- 
alien    does    not    state    the    date    of    his    extension. 
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But  as  his  grant  is  younger  than  complainants* 
grant,  and  his  extension  was  made  after  his  grant, 
it  follows  that  before  he  had  extended  and  marked 
his  lines  complainants'  entry  was  made  and  grant 
obtained.  It  is  not  a  case  where  the  State  alone 
was  concerned  in  the  marking  of  his  lines. 
Younger  enterers  had  acquired  rights,  and  their 
rights  could  only  be  affected  by  a  processioning  in 
strict  accord  with  the  Act  of  1806,  carried  into 
the  Code  at  §  2020  et  seq.  This  Act  requires 
notice.  There  is  no  pretense  that  notice  was 
given  adjoining  land-owners,  or  that  complainants 
or  their  privies  in  estate  were  present  or  counte- 
nanced this  marking  and  extension.  In  discussing 
the  early  cases  of  Whiteside  v.  Singleton^  Meigs, 
207,  and  Overton's  Heirs  v.  Cannon,  2  Hum.,  264, 
this  Court  said,  in  Chouning  v.  Simmons,  that  in 
those  cases  "  there  were  no  adjacent  owners,  the 
land  being  vacant  and  unappropriated,  and  of 
course  the  question  of  notice  could  not  arise,  and 
did  not,  the  controversy  being  between  an  enterer 
subsequent  to  the  survey  and  the  original  grantee." 
6   Hum.,   303. 

It  would  hardly  seem  necessary  to  argue  the 
proposition  that  a  subsequent  enterer's  rights  can- 
not be  affected  by  a  resurvey  and  remarking  of 
an  older  entry,  unless  the  formalities'  of  the  pro- 
cessioning Act  are  shown  to  have  been  complied 
with,  or  unless,  after  knowledge,  he  acquiesces  under 
such  circumstances  as  amount  to  an  estoppel. 
There    is    no    element  of    estoppel   here.      The    ac- 
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quiescence  of  adjaceut  neighbors  cannot  aii'ect  com- 
plainants, who  are  not  shown  to  have  had  any 
knowledge  whatever  of  the  extension  of  the  lines 
of  this  conflicting  entry,  or  of  the  survey  and 
marking  of   these    lines. 

The  question  we  regard  as  settled  by  the  cases 
of  Choaning  v.  Simmons^  5  Hum.,  299;  Woodfolk 
V.  Cornwall^  1  Head,  273;  Nolen  v.  Wilson^  5 
Sneed,  333;  and  Fly  v.  E.  T,  College,  2  Sneed, 
689.  The  case  of  Williamson  v.  Buchanan,  2  Over- 
ton, 278,  is  not  in  point.  The  remarking  and 
extension  was  done  before  the  rights  of  younger 
enterers  accrued.  So  in  the  case  of  Caruthers  v. 
Crockett,  7  Lea,  91. 

Entry  1800  is  the  superior  title  only  to  the 
calls  and  courses  contained  in  the  grant,  and  the 
second  line  must  stop  at  the  point  where  the  poles 
give  out.  It  is  not  a  case  where  course  and  dis- 
tance yield  to  natural  objects  or  to  an  old  marked 
line  presumably  run  before  the  grant  issued.  This 
grant  calls  for  courses  and  distances  only;  and  it 
not  being  shown  that  the  lines  as  marked  on  the 
ground  were  so  run  and  marked  at  the  time  the 
grant  issued,  the  lines  must  terminate,  as  against 
the  conflicting  rights  of  a  younger  enterer,  where 
the   di&tance  .gives   out. 

The   ninth   assignment   is   therefore   sustained. 

Tenth. — The  tenth  assignment  relates  to  the  char- 
acter of  entry  1495,  as  to  whether  it  is  general  or 
special.      The   entry  is   in    these   words: 

"  Samuel    Scott,    Sr.,   enters    5,000    acres    of   land 
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in  said  Morgan  County,  on  both  sides  of  Emory 
River,  beginning  on  the  east  corner  of  Thomas 
Scott's  150-acre  entry,  on  the  east  side  of  Emory, 
and  then  running  up.  Emory  on  both  sides  for 
complement,  to  include  the  complement  after  plot- 
ting out  all  prior  legal  rights."  Entered  Septem- 
ber 15,   1832. 

We  held,  in  the  case  of  Scott  v.  Lewallen^  at 
the  September  Term,  1888,  that  this  entry  was  not 
special  on  its  face.  It  is  now  insisted  that  under 
the  proof  in  the  record  the  entry  is  special.  The 
only  evidence  relied  upon  to  show  it  a  special 
entry  is  an  entry  for  150  acres  in  favor  of  Thos. 
Scott,  and  presumably  the  one  called  for  in  entry 
1495.      This   Thos.    Scott   entry   is  in   these   words: 

"Thos.  Scott  enters  150  acres  of  land  in  said 
county  on  the  waters  of  Emory,  adjoining  the  sur- 
vey made  in  the  name  of  Jacob  Laymence,  under 
the  foot  of  the  mountain,  and  running  around 
under  the  foot  of  the  mountain,  joining  the  new 
ground." 

There  is  no  proof  as  to  the  location  of  this 
entry,  none  as  to  a  survey  in  the  name  of  Jacob 
Laymence,  and  none  as  to  what  is  meant  by  the 
call  for  the  foot  of  the  mountain.  In  other 
words,  there  is  no  proof  that  the  natural  objects 
called  for  ever  existed  or  were  notorious.  Neither 
is  there  proof  as  to  the  notoriety  of  the  place  on 
which  Samuel  Scott  then  lived.  The  Thomas  Scott 
entry  was  one  capable  of  being  shown  a  special 
entry    by    proof    of    the     existence     of    either    the 
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natural  or  artificial  objects  called  for  and  their 
notoriety.  No  such  proof  being  made,  a  call  for 
it  in  the  entry  subsequently  made  by  Samuel  Bcotf 
does  not  make  it  a  special  entry.  Of  course,  if 
it  had  been  shown  that  the  Thomas  Scott  entry 
was  a  notorious  entry,  or  if  this  entry  had  been 
supported  by  proof  of  the  notoriety  of  the  objects 
called  for  in  it,  such  proof  would  operate  to  make 
entry  1495  a  special  entry.  In  the  absence  of 
such  proof,,  we  are  constrained  to  hold  that  it  is 
not  special,  and  that  the  grant  thereon  does  not 
relate  to  it.  Wood  v.  Elledge^  11  Heis.,  607 ;  Barnes 
V.  Sellers,  2  Sneed,  33;  Brummett  v.  Scott,  4  Heis., 
321. 

The  entry  belongs  to  that  class  of  entries  which 
may  be  aided  by  proof  and  thus  shown  to  be  a 
special   entry. 

The   tenth   assignment  is   sustained. 

The  thirteenth  and  fourteenth  assignments  relate 
to  the  finding  by  the  Chancellor  that  there  was 
an  adverse  possession  within  entries  1495  and  2661, 
both  of  which  conflict  with  1950,  and  that  this 
possession  began  before  death  of  Bleidorn,  and  was 
continued  for  seven'  years.  It  is  sufiicient  to  say 
that  neither  of  these  assignments  is  well  taken. 
The  weight  of  proof  is  with  the  finding  of  the 
Chancellor. 

The  fifteenth  assignment,  relating  to  a  lOO-acre 
claim  in  favor  of  Defendant  Sexton,  is  likewise 
overruled. 

A   question   has  been  made  as    to    the    supposed 
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extension  of  the  lines  of  1495  after  issuance  of 
grant,  and  complainants  insist  that  this  entry  and 
the  grant  thereon  contains  1,800  acres  less  than  as 
it  is  marked  on  the  ground,  and  that  the  lines 
have   been   extended   by   a   remarking. 

There  is  no  proof  of  this.  Complainants'  wit- 
ness, Scott,  when  asked  as  to  the  age  of  the 
marked  lines,  says :  "  It  is  a  very  old  line,  but  I 
think  I  noticed  marks  on  the  first  line  of  the 
grant  which  appeared  to  be  older."  The  presump- 
tion is  that  this  very  old  marked  line  was  the 
line  of  the  original  survey,  and  this,  proof  is  al- 
together  insufficient   to   overcome   this   presumption. 

This  entry  had  been  surveyed  before  complain- 
ants' entries  were  made,  and  it  would  require  very 
clear  proof — such  as  was  made  in  the  case  of  en- 
try No.  1800 — of  a  remarking  and  extension  sub- 
sequent to  the  vesting  of  complainants'  rights  to 
overcome  the  presumption  in  favor  of  an  old 
marked   line. 

The  conclusion  we  reach  upon  the  whole  case 
is  that  the  defendants  have  maintained  their  de- 
fenses to  the  lands  embraced  in  their  special  pleas, 
and  are  entitled  to  an  affirmance  of  the  decree  of 
the  Chancellor,  save  as  to  the  Defendant  Lewallen, 
against  whom  complainants  are  entitled  to  a  modi- 
fication of  the  decree  in  so  far  as  to  allow  them 
to  recover  so  much  of  the  lands  embraced  in  en- 
try 1942  as  is  not  within  the  lines  of  entry  1800 
when  surveyed  by  the  grant,  the  second  line  being 
terminated    at  the    point    where    the   distance  gives 
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out,  ignoring  the  recently-marked  line.  A  small 
part  of  entry  1800  laps  upon  entry  1950.  This 
lap  is  not  within  Lewallen's  entry  when  properly 
surveyed,  and  complainants  will  also  recover  this. 
The  recovery  by  complainants  embrace  but  a  small 
part  of  the  lands  sued  for,  and  but  a  small  part 
of  that  for  which  they  sued  Lewallen.  Complain- 
ants will  therefore  pay  ninety  per  cent,  of  all 
costs,  and  the  remainder  will  be  paid  by  Lewallen. 
Chief  Justice  Turney  concurs  in  the  result,  but 
he  does  not  believe  that  the  case  of  Smith  v.  Neil- 
son^  13  Lea,  .461,  should  be  followed,  and  dissents 
on   this   point  of    the   opinion. 


OPINION    ON    PETITION   TO    REHEAR. 

(Kiioxville.    October  28,  1890.) 

1.  Will,  Foreign.     Passes  lands  in  Tennessee  luiihout  probate  or  registra- 
tion here. 

Doctrine  rc-affirmed  that  a  foreign  will,  executed  and  attested  in  con- 
formity to  our  statutes,  passes  lands  situated  in  Tennessee  without 
probate  or  registration  in  this  State  where  it  has  been  duly  proved 
and  recorded  at  the  testator's  domicile  in  another  Slate  under  statutes 
of  that  State  identical  with  our  own. 

Code  construed:  ^3022  et  seq.  (M.  &  V.);  §2182  et  seq.  (T.  &  S.). 
Case  cited  and  approved:  Smith  v,  Neilson,  13  Lea,  461. 

2.  Same.     Case  in  judgment. 

B*s  will  devised  lands  situated  in  Tennessee  to  his  widow  for  life,  and 
remainder  to  his  children.  This  wuU  was  executed  and  attested  as 
required  by  our  statutes.     It  was  duly  proved  and  recorded  in  New 
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York,  the  testator's  domicile,  under  statutes  of  that  State  identical 
with  our  own.  It  was  not  recorded  or  registered  in  Tennessee. 
After  B's  death  a  stranger  to  his  title  took  possession  of  the  devised 
lands,  and  held  them  adversely  for  a  period  of  more  than  seven  years 
under  an  independent,  but  inferior,  claim  and  color  of  title.  This 
adverse  possessor  had  no  notice,  actual  or  constructive,  of  B's  will. 
He  conveyed  his  supposed  title  to  a  purchaser  who  had  none.  The 
remainder-men  sued  this  purchaser  for  the  land  within  three  years 
after  the  life  tenant's  death.  Seven  years'  adverse  possession  was 
interposed  as  a  defense  to  this  suit. 

Held:  The  suit  was  not  barred.  B's  will  passed  a  life  estate  to  his 
widow  and  the  remainder  interest  to  his  children  as  of  its  date,  and 
therefore  seven  years'  adverse  possession  taken  and  held  pending  the 
life  estate  could  not  bar  remainder-men's  suit  brought  in  time  after 
the  life  tenant's  death. 

« 

3.  Same.     Effectual  agaUist  strangers. 

The  fact  that  the  adverse  holder  was  a  stranger  to  B's  title,  and  claimed 
under  an  independent  color  of  title,  does  not  affect  the  result  declared. 

4.  Same.     Effectual  as  to  purchaser  of  adverse  holder's  claim. 

B's  will  affects  the  purchaser  of  the  adverse  holder's  claim  to  the  same 
extent  as  the  adverse  holder  himself.  Such  purchaser  is  not  protected 
against  the  unregistered  will  as  a  bona  fide  purchaser  without  notice. 

5.  Land  Law.     Construction  of  grant  including  and  excluding  older  claims, 

A  grant  including  within  its  calls,  but  excluding  from  its  operation  by 
general  description,  lands  that  are  held  under  **  prior  and  legal 
claims,"  confers  title  upon  the  grantee  to  all  the  lands  embraced 
within  its  calls  which  are  not  shown  to  have  been  held  by  older  titles. 
The  older  titles  and  their  location  must  be  affirmatively  proved  by 
those  who  rely  upon  them,  if  they  do  not  otherwise  appear. 

Cases  cited  and  approved  :  Bowman  v.  Bowman,  3  Head,  47;  Fowlpr  z/. 
Nixon,  7  Heis.,  719. 

6.  Same.     Same.     Effect  of  proof  of  older  titles. 

But  when  such  "prior  and  legal  claims"  thus  included  and  excluded  by 
the  grant  are  established  and  located  by  proof,  that  portion  of  the 
lands  embraced  by  these  older  titles  ceases  to  be  part  of  the  land 
covered  by  the  grant.  In  surveying  the  grant  its  lines  should  be  so 
run  as  to  exclude  them.  The  grant  is  not  even  color  of  title  for  that 
portion  of  the  lands  thus  covered  by  the  older  titles. 
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7.  Same.     Same.     Same. 

And  therefore  adverse  possession  of  part  of  the  lands  covered  by  the 
"prior  and  legal  claims,"  and  thus  included  and  excluded  by  the 
grant,  is  not  within  the  legal  boundaries  of  the  grant,  nor  hostile  to 
the  title  claimed  under  it. 

Cases  cited  and  approved:  Harez^.  Kelly,  i  Hum.,  163;  Smith  v.  Lee, 
I  Cold.,  549. 

(See  also  Peck  v.  Houston,  5  Lea,  227.) 

8.  Same.     Case  in  Judgment. 

Three  grants,  designated  on  map  as  1925,  1949,  and  1727,  and  having 
priority  in  the  order  named,  had  a  common  interlap,  and  1949  and 
1727  also  interlapped  outside  1925.  There  was  possession  (designated 
on  map  as  "Scarborough  possession  No.  2")  held  for  seven  years  by 
those  claiming  under  1727  upon  the  common  interlap,  but  none  upon 
the  interlap  of  1949  and  1727  outside  1925.  1949  included  in  its  calls 
5,590  acres,  but  purported  to  convey  only  2,500  acres.  It  included 
"of  prior  and  legal  claims  3,088  acres  of  land."  Claimants  under 
1949  sued  those  in  possession  upon  the  common  interlap  claiming 
under  1727.  In  defense  1925  was  established  as  an  outstanding  title 
superior  to  1949.  The  possession  upon  the  common  interlap  was 
interposed  to  defeat  this  suit  as  to  the  land  embraced  in  the  interlap 
of  1949  and  1727  outside  1925. 

Held:  The  common  interlap  is  excluded  from  1949,  and  possession 
thereon  was  not  eflfectual  to  defeat  title  under  1949  where  it  inter- 
lapped alone  with  1727. 

9.  Same.     Pleadings.     Estoppel. 

Complainants  are  not  estopped,  by  suing  for  the  whole  of  1949,  to  in- 
sist that  possession  upon  the  common  interlap  is  not  within  the  legal 
boundaries  of  1949,  when  defendants  have  affirmatively  shown  that 
1925  was  a  "prior  and  legal"  claim,  and  therefore  excepted  out  of 
1949. 

10.  Same.     Assignment  of  Error. 

And  the  question  as  to  the  legal  effect  of  this  possession  upon  the  title 
of  1949  is  sufficiently  raised  by  an  assignment  of  error  by  claimants 
under  1949,  averring  that  the  Chancellor  erred  in  holding  that  "the 
Pilot  Mountain  C.  &  M.  Company  has  the  superior  title  to  complain- 
ants' entry  1949,  and  that  it  and  those  under  whom  it  holds  and 
claims  title  have  had  adverse  possession  more  than  seven  years  before 
the  death  of  L.  Bieidorn." 
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II.  Same.     Same, 

And  it  is  not  material  that  among  the  reasons  stated  in  support  of  this 
assignment  of  error  the  one  now  relied  upon  for  rehearing  was  not 
embraced.  A  good  assignment  of  error  is  not  vitiated  by  the  state- 
ment of  insufficient  reasons  in  its  support. 


FROM   MORGAN. 


Appeal  from  Chancery  Court  of  Morgan  County. 
H.  E.  Gibson,  Ch. 

S.  N.  Vance,  W.  R.  Turner,  and  G.  W. 
Pickle  for  Bleidorns. 

Henderson  &  Jourolmon,  L.  A.  Gratz,  D.  K. 
Young  for  Pilot   Mountain   C.   &   M.   Company. 

LuRTON,  J.  Two  petitions  to  rehear  have  been 
filed;  one  by  the  defendant,  the  Pilot  Mountain 
Coal  and  Mining  Company,  and  olie  by  the  com- 
plainants. By  the  first  we  are  asked  to  reconsider 
our  determination  to  adhere  to  the  ruling  made 
in  the  case  of  Smith  v.  Neilson,  13  Lea,  461,  that 
a  foreign  will  proved  and  recorded  in  the  State 
of  the  testator's  domicile  according  to  the  require- 
ments  of  the  laws  of  this  State  will  pass  lands  in 
this  State  without  record  or  registration  here. 
The  only  reason  now  advanced  for  a  reconsidera- 
tion is  the  suggestion  that  the  holding  upon  the 
eftect   of  such   an  unregistered  will  was   unnecessary 
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to  the  decision  of  that  case,  and  therefore  obiter. 
This  is  not  supported  by  a  careful  consideration 
of  the  facts  of  that  case.  The  Court  deliberately 
decided  that  the  will  was  one  of  realty,  and  the 
principal  question  considered  in  the  opinion  of 
Judge  Cooper  was  as  to  the  validity  of  such  a 
will  as  a  muniment  of  title  without  registration  in 
this  State  as  required  by  Code,  §1§  2183,  2184. 
The  question  was  stated  as  being  one  vital  to  the 
rights  of  complainants,  and  as  such  it  was  fully 
discussed  and  expressly  decided.  The  reasoning  of 
Judge  Cooper  cannot  be  strengthened  by  any  thing 
we  can  add.  We  have  followed  the  case  in  more 
than  one  unreported  cause,  and  are  not  at  all 
disposed  to  question  it  as  an  authority.  That  the 
Pilot  Mountain  Coal  Company  claims  title  from  a 
source  entirely  independent  of  the  Bleidorn  title  is 
now  advanced  as  a  reason  why  it  should  not  be 
affected  by  an  unregistered  will.  This  argument  is 
based  upon  the  syllabus  in  the  Smith  and  Neilson 
case,  wherein  such  an  unregistered  foreign  will  of 
realty  is  held  to  be  valid  as  a  muniment  of  title 
"  as  between  the  parties,''^  This  syllabus  is  no  part 
of  the  decision,  although  we  may  have  reason  to 
believe  it  to  have  been  prepared  by  the  Judge 
who  wrote  the  opinion  of  the  Court.  This,  how- 
ever, is  unimportant,  for  the  limitation  put  upon 
the  effect  of  such  a  will  is  only  one  way  of 
stating  the  effect  of  an  unregistered  conveyance, 
and  does  not  mean  that  such  an  instrument  would 
not  be   valid    as    between    any   others    than   persons 
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claiming  under  the  will,  or  under  the  title  of  the 
testator.  All  persons,  except  creditors  existing  or 
subsequent  and  bona  fide  purchasers,  are,  whether 
parties  or  not,  bound  by  an  unregistered  convey- 
ance.     Code,  §2890. 

The  point  decided  in  Smith  v.  Neilson  was  that 
at  common  law  a  will  of  realty  duly  executed  was 
a  muniment  off.  title  without  regard  to  probate, 
and  that  our  statute  concerning  foreign  wills  of 
realty,  duly  executed  according  to  our  law,  did  not 
operate  to  destroy  the  effect  of  such  a  will  as  a 
muniment  of  title  by  the  requirement  of  registration 
in  this  State.  The  Pilot  Mountain  Coal  Company 
are  purchasers  of  a  title  inferior  to  that  acquired 
by  Louis  Bleidorn.  They  do  not  claim  under  him, 
or  under  his  heirs,  but  claim  under  an  independent 
title  utterly  worthless  unless  perfected  by  adverse 
possession.  Whether  their  vendor  had  had  such 
adverse  possession  as  operated  to  extinguish  the 
paramount  title  vested  by  recorded  grants  and 
deeds  in  Louis  Bleidorn,  depended  upon  when  it 
was  begun,  its  duration  and  continuity.  The  out- 
standing life  estate  in  Mrs.  Bleidorn  had  been  ex- 
tinguished by  adverse  possession,  but  the  remainder 
estate  in  complainants  was  asserted  by  suit  before 
the  statute  had  operated  to  destroy  it.  To  say 
that  a  purchaser  of  a  title  wholly  dependent  upon 
adverse  possession  is  a  bona  fide  purchaser  in  such 
a  sense  that  he  cannot  be  affected  by  an  unregis- 
tered  will   or  deed   which  had'  operated  to   put  the 

title  in   such   a  situation    as  to   prevent    the    opera- 
U— 5p 
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tion  of  the  statute  against  a  remainder  estate  of  an 
estate,  would  be  putting  a  mere  trespasser  upon  an 
equal  footing  with  bona  fide  purchasers  without 
notice  of  an  unregistered  conveyance  by  their  ven- 
dor. ThiB  would  be  to  add  a  most  iniquitous 
provision  to  our  registration  law.  The  petition  of 
the  Pilot  Mountain  Coal  Company  must  be  dis- 
missed  with   costs. 

The  complainants  in  their  petition  ask  a  rehear- 
ing as  to  the  legal  eftect  of  the  possession  within 
entry  1727,  and  known  as  the  Scarborough  posses- 
sion No.  2.  This  possession  we  held  to  be  within 
the  interlap  of  complainants'  entry  1949  and  de- 
fendants' entry  1727,  and  that  it  had  continued  for 
more  than  seven  years,  and,  having  been  begun 
before  the  death  of  Louis  Bleidorn,  had  operated 
to  defeat  complainants'  title,  so  far  as  the  entries 
or   grants   thereon   conflicted. 

Complainants  now  call  attention  to  the  fact  that 
this  possession  is  within  entry  1925,  known  as  the 
Hannah  Byrd  entry,  and  that  this  being  a  special 
entry,  is  excluded  from  the  grant  under  which 
they  claim,  and  that  it  therefore  follows  that  this 
possession,  not  being  within  the  grant  and  deeds 
under  which  they  claim,  is  inoperative  as  an  ad- 
verse possession  within  the  interlap  of  1727  and 
1949.  This  question  w^as  not  decided,  and  atten- 
tion was  not  called  to  it  either  in  the  oral  or 
printed  arguments.  It  is  therefore  a  question 
properly   raised   by   petition   for   rehearing. 

The  grant  to  Eastland  upon  entry  1949  describes 
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the  granted  land  as  a  certain  tract  containing  2,500 
acres,  "beginning  at  a  stake*  and  pointers,  the 
north-east  corner  of  entry  1948;  *  *  *  thence 
south  894  poles  to  a  stake  and  pointers;  thence 
east  1,000  poles  to  a  pine;  thence  north  895  poles 
to  a  gum  and  pointers;  thence  west  1,000  poles 
to  the  beginning,  inclading  in  the  above  calls  of 
prior  and  legal   claims   '-5,088   acres   of   land.^^ 

A  calculation  will  show  that  the  calls  include 
about  5,590  acres,  of  which  only  2,500  were  granted; 
for  the  calls  include,  as  stated  in  the  grant,  3,088 
acres   of    prior  legal   claims. 

The  effect  of  such  a  grant  is  to  confer  upon 
the  grantee  a  legal  title  to  all  the  lands  within 
the  calls  of  the  grant  not ,  shown  to  have  .been 
held  at  the  time  by  a  superior  title.  When,  how- 
ever, it  is  shown  that  within  the  calls  there  was 
a  superior  legal  claim  by  older  special  entry  or  by 
an  older  grant,  then  the  effect  of  such  proof  is 
to  exclude  such  older  superior  claim  from  the 
operation  of  the  grant,  and  the  grant,  as  to  such 
excluded  older  claim,  is  not  operative  as  color  of 
title  to  the  land  so  included  and  excluded.  Bow- 
man  v.  Bowman^  3  Head,  47;  Fowler  v.  Nixon,  7 
Heis.,  719. 

The  defendant,  the  Pilot  Mountain  Coal  and  Min- 
ing Company,  introduced  the  entry  and  grant  to 
Hannah  Byrd,  and  relied  upon  it  as  an  outstand- 
ing, paramount  title,  operating  to  defeat  complain- 
ants in  so  far  as  it  conflicted  wnth  complainants' 
grant.      We   decided   that   it  was   a    subsisting,   par- 
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amount  title,  and,  as  such,  effective  to  defeat  com- 
plainants to  the  Extent  of  its  interlap  with  1949. 
Another  necessary  effect  of  this  proof  is  to  ex- 
clude the  lands  so  held  from  the  operation  of 
complainants'  grant— that  is,  complainants'  grant 
must  be  so  run  as  to  exclude  this  older  title.  The 
Scarborough  possession  No.  2  was  apparently  with- 
in  the  interlap  of  the  three  grants;  but  while  it  was 
within  the  entry  1727,  and  within  the  interlap  of' 
1925  with  that  entry,  yet,  being  upon  an  older 
claim  excluded  from  the  grant 'on  1949,  it  was  not 
in  fact  within  the  interlap  of  1727  and  1949,  and 
was  not  therefore  a  possession  adverse  to  com- 
plainants. Hare  v.  Kelly ^  1  Hum.,  163;  Smith  v. 
Lee,^  1   Cold.,   549. 

This,  result  would  not  follow  if  the  deeds  under 
which  complainants  hold  had  embraced  all  the  lands 
within  the  grant  lines;  but  these  deeds  all  described 
the  lands  as  the  lands  covered  by  the  grant,  and 
none  other.  It  follows  that  complainants  had  no 
paper-title  which  covered  the  possession  of  Scar- 
borough, and  his  possession  was  not  adverse  to  their 
title,   being   without   their  grant  and   deeds. 

The  defendants,  the  Pilot  Mountain  Company, 
make  tWo  answers  to  this  petition  to  rehear  upon 
this  point.  The  first  is  that  complainants,  having 
in  their  bill  claimed  and  sued  for  all  the  lands 
embraced  within  the  calls  of  the  grant  under 
which  they  clajim,  are  therefore  estopped  to  now 
say  that  any  lands  thus  included  were  in  fact  ex- 
cluded  from   their  title-papers. 
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Under  the  cases  of  Bowman  v.  Bowman j  3  Head, 
47,  and  Fowler  v.  Nixon^  7  Heis.,  719, ,  it  devolves 
upon  a  defendant  who  disputes  the  title  of  a 
plaintift*  who  claims  under  a  grant  excluding  older 
titles  without  definitely  describing  such  excluded 
tracts,  to  show  the  existence  of  such  older  titles 
affirmatively;  otherwise  such  a  plaintiff  may,  under 
such  a  grant,  recover  all  lands  within  the  calls  of 
his  grant.  This  proceeds  upon  the  ground  that 
the  grant  operates  to  convey  all  lands  to  which 
the  State  had  title,  all  vacant  land  within  the 
calls,  and  that  prima  facie  all  was  vacant,  the  fact 
of  older  claims  not  specifically  appearing  in  the 
absence  of  definite  description.  Here  the  defendant 
made  such  proof,  and  its  legal  effect  was  to  defeat 
complainants  by  showing  a  superior  outstanding 
title.  But  another  of  the  legal  effects  of  such 
evidence  was  to  entirely  exclude  this  paramount 
title  from  the  operation  of  complainants'  grant — by 
force  of  the  excluding  words  of  the  grant.  We 
do  not  think  that  complainant  is  estopped  from 
insisting  upon  the  full  legal  effect  of  the  proof 
made  by  defendant  of  an  outstanding  paramount 
title. 

The  defendants'  next  answer  is,  that  under  the 
assignment  of  errors  no  such  .  question  is  raised. 
The  first  assignment  of  error  insists  that  it  was 
error  in  the  Chancellor  to  hold  and  decree  that 
"the  Pilot  Mountain  Coal  and  Mining  Company 
has  the  superior  title  to  complainants'  entry  1949, 
and    that    it    and    those    under  whom   it  holds   and 
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claims  title  have  had  adverse  possession  more  than 
seven  years  before  the  death  of  L.  Bleidorn." 
Now,  it  is  manifest  that  if  the  possession  of  de- 
fendant was  of  a  part  of  1727  not  within  the  m- 
terlap  of  1949,  that  such  possession '  could  not  be 
adverse.  That  this  assignment  is  broad  enough 
to  cover  the  question  of  the  legal  eflfect  of  a 
possession  without  the  interlap  must  be  obvious. 
That  complainant,  in  his  statement  of  reasons  in 
support  of  this  assignment  has  failed  to  state  the 
particular  one  now  relied  upon,  is  not  fatal.  We 
have  construed  the  rule  requiring  assignments  of 
error  with  liberality,  and  to  hold  that  a  good 
assignment  is  rendered  bad  by  the  insufficiency  of 
the  reasons  advanced  in  its  support  would  be 
highly   technical   and   a   sticking   in   the   bark. 

In  view  of  the  fact  that  there  has  been  no 
adverse  possession  within  the  interlap  of  1727  and 
1949,  it  becomes  now  necessary  to  rule  upon  com- 
plainants' seventh  assignment,  no  opinion  having 
been  expressed  in  the  original  opinion.  This  as- 
signment relates  to  the  character  of  entry  2244, 
known  as  the  old  Hall  place.  This  entry  conflicts 
with  entry  1727  and  entry  1949.  It  is  a  younger 
entry  than  complainants'  entry  1949,  and  the  grant 
thereon  is  an  older  grant  than  complainants'  grant. 
But  we  are  of  opinion  that,  under  the  proof,  this 
entry  is  a  special  entry,  and  that  defendants'  grant 
thereon  therefore  relates  to  the  entry.  The  legal 
effect  of  this  is  to  make  defendants'  grant  the 
older    and    better    title,    it    not    being    shown    that 


SEPTEMBER  TERM,  1890.  215 

Bleidorn  v.  Pilot  Mountain  C.  &  M.  Company. 

complainants'  entry  1949  was  a  special  entry.  .  The 
decree  heretofore  entered  will  be  so  modified  as 
to  permit  a  recovery  by  complainants  of  so  much 
of  entry  1727  .as  is  within  the  interlap  of  1949 
and  not  embraced  within  special  entries  2683  and 
2244,  complainants'  grant  on  entry  1949  being 
so  plotted  as  to  exclude  all  lands  embraced  within 
the  older  claim  known  as  the   Hannah   Byrd   entry. 

In  plotting  out  the  lands  recovered,  the  map  of 
Surveyor  Scott  will  be  adopted,  except  in  so  far  as 
we  have  in  this  opinign  decided  it  to  be  erroneous. 

The  decree  as  to  costs  will  be  so  modified  as 
to  tax  one-fifth  of  the  entire  costs  to  the  Pilot 
Mountain   Coal   and  Mining  Company. 
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Buxton  v.  State. 
{Knoxville.     September  30,  1890.) 

Criminal  Practice.     Record  of  oath  administered  to  offUer  in  charge  of  jury 
insufficient^  when. 

This  Court  will  reverse  a  felony  case  where  the  entry  of  record  as  to  the 
swearing  of  the  officer  placed  in  charge  of  the  jury  is  in  this  language : 
''The  officer  was  sworn  according  to  law  to  keep  them  [the  jury] 
together,  separate  and  apart  from  all  other  persons,  not  to  talk  with 
them  about  the  cause,  nor  allow  others  to  do  so,  until  he  returned 
them  into  Court  to-morrow  morning." 


FROM   MORGAN. 


Appeal  in  error  from  Circuit  Court  of  Morgan 
County.      S.   A.  Rogers,  J. 

W.  L.  Wblcker  and  J.  H.  Lbwallbn  for  Buxton. 

Attorney  -  general  Pickle  and  Henderson  & 
JouROLMON  for  State. 

Lea,  J.  Buxton  was  convicted  in  the  Circuit 
Court  of  Morgan  County  of  murder  in  the  first 
degree,  and  has  appealed  from  the  judgment  to 
this  Court.  It  is  insisted  there  is  error  in  the 
record,  first,  because  the  oath  administered  to  the 
officer  in  charge  of  the  jury  was  insufficient;    and, 
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secondly,  that  there  was  error  in  the  charge  of 
the  Court  for  failure  to  charge  upon  the  effect  of 
drunkenness  in  reducing  the  killing  from  murder 
in  the  first  degree  to  murder  in  the  second  degree. 

The  record  shows  the  following  entry  as  to  the 
oath  administered  to  the  officer  in  charge  of  the 
jury:  "The  officer  was  sworn  according  to  law  to 
keep  them  together,  separate  and  apart  from  all 
other  persons,  not  to  talk  with  them  about  the 
cause,  nor  allow  others  to  do  so,  until  he  returned 
them  into  Court  to-morrow  morning."  While  it  is 
said  he  was  sworn  according  to  law,  the  oath  is 
set  out,  and  this  Court  has  repeatedly  held  that 
such^  an  oath  is  insufficient.  An  impartial  jury, 
selected  and  kept  free  from  all  outside  or  improper 
influences,  has  always  been  regarded  by  our  Courts 
as  necessary  to  a  fair  and  impartial  trial.  In  fact, 
without  it  the  administration  of  the  criminal  law 
would  become  a  farce.  The  officer  should  be 
sworn  to  keep  the  jury  separate  and  apart  from 
all  persons,  and  not  allow  them  to  communicate 
with  any  person,  or  any  person  to  communicate 
with  them,  and  not  to  communicate  with  them 
himself  about  the  trial  of  the  case  further  than  to 
ask  them  if  they  have  agreed. 

There  were  several  witnesses  who  testified  as  to 
the  drunkenness  of  the  prisoner  upon  the  day,  and 
at  the  time  of  the  killing,  and  it  is  insisted  it  was 
the  duty  of  the  Judge  to  instruct  the  jury  as  to 
the  effect  of  drunkenness;  that  he  should  have 
stated  to  the    jury  that    if  drunkenness    existed    to 
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such  an  extent  as  to  render  the  prisoner  incapable 
of  forming  a  premeditated  and  deliberate  design  to 
kill,  then  he  would  not  be  guilty  of  murder  in 
the  first   degree. 

While  the  proposition  of  law  insisted  upon  is 
correct,  yet,  looking  to  the  charge  upon  drunkenness, 
and  to  the  failure  of  the  prisoner  to  ask  for  a 
fuller  exposition  of  the  law,  we  base  our  action 
of  reversal  upon  the  error  that  the  officer  in  charge 
of  the  jury   was   not   properly   sworn. 

The  judgment  will  be  reversed,  and  the  case 
remanded   for   a   new   trial. 
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Armstrong  v,  Douglass. 


(Knoxoille.     October  2,  1890.) 


I.  Will.     Devise  that  is  not  void  for  remoteness. 

Testator  made  devises  to  each  of  his  two  sons  individually,  and  another 
to  them  jointly  as  trustees,  and  then  provided  as  follows : 

''^Fourteenth, — Finally,  should  either  of  my  sons  die,  leaving  no 
legal  descendants,  then,  and  in  that  event,  all  the  property  that 
should  have  been  his  if  living  shall  go  to  and  become  the  property 
of  the  survivor  and  his  legal  descendants,  and  the  property  of  the 
survivor  of  the  trustees  mentioned,  for  the  uses  and  trusts  of  the 
wards,  George  and  Amelia,  subject  to  all  the  restrictions  and  limita- 
tions contained  in  that  portion  of  this  instrument  creating  such 
trusts." 

Held:  This  devise  is  not  void  for  remoteness.  The  contingency  pro- 
vided for  is  the  death  of  one  son,  "leaving  no  legal  descendants," 
•while  the  oth^r  son  still  Iwes, 

Coses  cited  and^approved:  Bookers/.  Booker,  5  Hum.,  505;  Brown  z/. 
Brown,  86  Tcnn.,  277;  Bramlett  ?/,  Bates,  i  Sneed,  555. 


2.  Same.     Devise  that  is  void  for  remoteness. 

But  the  next  succeeding  clause  of  said  will  is  void  for  remoteness. 
It  is  in  these  words: 

**Fifteenth. — In  conclusion,  I  declare  it  to  be  my  fixed  purpose  and 
intention  that  the  legal  or  equitable  right  of  no  portion  of  my  estate 
herein  bequea'thed  shall  pass  out  of  my  legal  descendants,  or  the  legal 
descendants  of  my  children,  to  strangers  in  blood;  but,  for  want  of 
legal  descendants  from  any  branch  of  my  family,  shall  return  to  and 
remain  the  property  of  the  survivors  of  my  family." 

Held:  This  devise  is  void  for  remoteness.  The  intention  is  "expressly 
and  plainly  declared  "  in  this  clause  to  lock  up  his  estate  in  his  de- 
scendants to  the  remotest  generations. 

Cases  cited:  Lewis  v,  Claiborne,  5  Yer.,  371;  Booker  v,  Booker,  5 
Hum.,  505;  Bramlett  ?'.  Bates,  i  Sneed,  555. 
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3,  Same.      Construction  of  distinct  and  indepefident  clauses. 

The  two  clauses,  being  distinct  and  independent  in  their  provisions,  the 
invalidity  of  the  fifteenth  does  not  affect  the  fourteenth  clause. 

Case  cited  and  approved:  Randolph  v,  Wendel,  4  Sneed,  670. 

4.  Same.      Code,  i^Sij  {Af,^  V.),  construed. 

In  all  cases  where  it  is  perfectly  clear  upon  the  face  of  the  will  that 
devises  over  are  either  void  or  not  void  for  remoteness,  there  is  no 
room  for  the  application  of  the  statute,  which  provides : 

*'  Every  contjngent  limitation  in  any  deed  or  will  made  to  depend 
upon  the  dying  of  any  person  without  heir  or  heirs  of  the  body,  or 
without  issue  of  the  body,  or  without  children  or  offspring  or  de- 
scendants or  other  relative,  shall  be  a  limitation  to  take  effect  when 
such  person  dies  without  heir,  issue,  child,  offspring,  or  descendants 
or  other  relative,  as  th^  case  may  be,  living  at  the  time  of  his  death, 
or  born  to  him  within  ten  months  thereafter,  unless  the  intention 
of  such  limitation  be  otherwise  expressly  and  plainly  declared  in  the 
face  of  the  deed  or  will  creating  it." 

Code  construed :  §  2815  (M.  &  V.)  ;  §  2009  (T.  &  S.). 


FROM    KNOX. 


Appeal  from  Chancery  Court  of  Knox  County. 
H.   R.   Gibson,   Ch. 

Webb   &  McClung  for  Armstrong. 

L.   A.   Lindsay  for  Douglass. 

Caldwell,  J.  This  is  a  bill  for  the  construc- 
tion of  a  will,  and  to  remove  clouds  from  title 
to   land. 
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Drury  P.  Armstrong  died  testate  in  September, 
1856,  and  his  will  was  probated  in  October  follow- 
ing. He  left  surviving  two  sons  and  two  children 
of  a  deceased  daughter,  all  of  whom  were  favored 
objects   of   his  bounty. 

By  the  second  clause  of  his  will  he  gave  cer- 
tain real  estate  to  his  son,  Robert  H.,  by  the 
third  clause*  he  gave  certain  other  real  estate  to 
his  other  son,  Marcellus  M.,  and  by  the  fourth 
clause  he  gave  still  other  real  estate  to  his  two 
sons,  as  trustees  for  his  two  grandchildren,  George 
A.  and  Amelia  C.  Hill,  children  of  his  deceased 
daughter,   Adelia  A. 

The  fourteenth  and  fifteenth  clauses  contain  cer- 
tain limitations  upon  the  devises  of  the  second, 
third,  and  fourth  clauses.  In  May,  1890,  Marcel- 
lus M.  Armstrong  filed  the  bill  in  this  cause  im- 
peaching those  limitations  as  void  for  remoteness, 
and  seeking  to  have  them  removed  as  clouds  from 
his  title. 

The  two   clauses    so    impeached    are    as   follows: 

^"^ Fourteenth, — Finally,  should  either  of  my  sons 
die,  leaving  no  legal  descendants,  then,  and  in  that 
event,  all  the  property  that  should  have  been  his 
if  living,  shall  go  to  and  become  the  property  of 
the  survivor  and  his  legal  descendants,  and  the 
property  of  the  survivor  of  the  trustees  mentioned, 
for  the  uses  and  trusts  of  the  wards,  George  and 
Amelia,  subject  to  all  the  restrictions  and  limita- 
tions contained  in  that  portion  of  this  instrument 
creating  such  trusts. 
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^'Fifteenth, — In  conclusion,  I  declare  it  to  be  my 
fixed  purpose  and  intention  that  the  legal  or  equi- 
table right  of  no  portion  of  my  estate  herein  be- 
queathed shall  pass  out  of  my  legal  descendants, 
or  the  legal  descendants  of  my  children,  to  stran- 
gers in  blood;  but,  for  the  want  of  legal  descend- 
ants from  any  branch  of  my  family,  shall  return 
to  and  remain  the  property  of  the  survivors  of 
my   family." 

The  law  favors  free  alienation  of  property  and 
abhors  perpetuities.  All  limitations  over  which 
depend  on  an  indefinite  failure  of  issue,  a  total 
extinction  of  descendants  of  the  first  taker,  are 
deemed  too  remote  and  void,  as  tending  to  create 
perpetuities;  while,  on  the  other  hand,  those  de- 
pending on  a  definite  failure  of  issue,  or  a  contin- 
gency which  must  happen,  if  at  all,  within  the 
period  of  a  life  or  lives  in  being,  twenty-one 
years  and  ten  months,  are  good  executory  devises, 
and  \vill  be  upheld  by  the  Courts.  4  Kent,  295 
and  317;  1  Jar.  on  Wills  (by  R.  &  T.),  518;  2 
Red.  on  Wills  (Ed.  of  1866),  845;  1  Wash,  on 
R.  P.,  p.  97,  Sec.  57;  Booker  v.  Booker^  5  Hum., 
505;    Brown  v.   Broioii,   2   Pickle,   277. 

After  making  specific  devises  to  each  of  his  two 
sons  individually,  and  to  them  jointly  as  ^trustees 
for  his  two  grandchildren,  the  testator  in  this  case 
used  the  language  of  the  fourteenth  and  fifteenth 
clauses,   which   we   have   quoted   at   large. 

The  former  of  these  clauses  relates  alone  to 
the    death    of     either    of    those    sons    without    legal 
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descendants  while  the  other  one  is  yet  alive,  and, 
in  that  event,  to  the  further  disposition  of  the 
property  already  devised  to  the  son  so  dying.  It 
has  no  reference  to  the  death  of  the  other  son  or  of 
the  grandchildren,  and  makes  no  disposition  of  the 
property  previously  devised  to  them ;  but  it  cre- 
ates contingent  limitations  over  in  their  favor,  and 
in  that   way   increases  the  amount   of    their   estates. 

The  fifteenth  clause  is  more  comprehensive,  and 
may  embrace  in  its  scope  all  the  property  devised 
— that  which  the  surviving  son  and  the  grand- 
children received  under  the  will  in  the  first  in- 
stance, as  well  as  that  which  they  might  receive 
from  the  deceased  son  under  the  fourteenth  clause, 
or  all  of  it  as  originally  devised  in  case  the  con- 
tingency contemplated  in  the  fourteenth  clause 
should  not  happen. 

There  is  no  necessary  connection  between  the 
provisions  of  the  two  clauses.  Therefore,  they 
will    be   considered  and   construed   separately. 

The  fourteenth  clause,  when  summarized,  is  but 
a  direction  that  in  case  either  of  the  testator's 
two  sons  should  "  die  leaving  no  legal  descendants," 
the  property  that  would  belong  to  that  son  "if 
living,"  shall  pass  to  the  surviving  son  in  his  own 
right,   and   as  trustee   for   the   two   grandchildren. 

Through  the  zeal  of  the  Courts  to  prevent  per- 
petuities, the  words  "die  leaving  no  legal  de- 
scendants," and  other  like  phrases,  were  long  ago 
given  a  uniform  and  technical  meaning,  whereby 
they   were    held    to    import   an    indefinite   failure   of 
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issue,  and  all  limitations  over  depending  on  them 
were  declared  inoperative  and  void.  But  finally, 
to  avoid  an  equally  hurtful  extreme,  it  became 
the  practice  of  the  Courts  to  explore  the  whole 
will  and  lay  hold  of  some  other  expression  or 
circumstance,  if  necessary  to  defeat  the  arbitrary 
meaning  of  such  words  and  thereby  give  force 
and  effect  to  the  manifestly  l^rwful  intention  of 
the  testator.  Such  is  the  rule  of  construction 
to-day,  where  the  common  law  on  this  subject  is 
enforced.  4  Kent,  *  277-279;  Bramlet  v.  BateSy  1 
Sneed,  555;  1  Jar.  on  Wills  (by  R.  &  T.),  519, 
note  *  15. 

Applying  that  rule  here,  and  looking  to  the 
whole  of  the  fourteenth  clause,  it  becomes  certain 
that  the  testator  did  not  use  the  words,  "die 
leaving  no  legal  descendants,"  in  their  technical 
sense. 

Providing  for  the  death  of  either  of  his  sons 
without  legal  descendants,  he  made  an  executory 
devise  of  "the  property  that  should  have  been  his 
if  living,'^  meaning  thereby  the  property  that  should 
belong. to  the  deceased  son  under  a  previous  devise 
of  the  will  at  the  time  of  his  death,  and  not  the 
property  that  might  belong  to  the  longest  liver  of 
the  deceased  son's  descendants,  when  such  person 
should  die  and  the  line  become  extinct.  This 
shows  it  to  have  been  the  intention  of  the  testator 
that  the  property  in  question  was  to  be  ascer- 
tained and  the  limitation  over  to  take  effect  at 
the   death    of   the    son,  the    first   taker.      Moreover, 
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the  executory  devise  Ib  in  favor  of  "the  survivor" 
of  the  two  sons  and  "the  survivor  of  the  trustees 
mentioned"  in  the  fourth  clause.  The  two  sons 
were  living  when  the  will  was  made  and  when  it 
went  into  effect.  Both  of  them  were  made 
trustees  by  the  testator  for  his  grandchildren. 
When  he  says,  "should  either  of  my  sons  die 
leaving  no  legal,  descendants,  *  *  *  the  sur- 
vivor,"  etc.,  he  refers  to  one  of  them  as  dying 
and  the  other  as  still  living.  When  he  says  "the 
survivor  of  the  trustees  mentioned"  he  means  that 
one  of  his  two  trustees  (the  brothers),  who  shall 
outlive  the   other  one. 

It  is  the  survivor  of  the  testator's  two,  sons 
and  the  survivor  of  the  trustees  mentioned  (they 
being  one  and  the  same  person),  and  not  the  sur- 
vivor of  an  after  generation,  who  is  to  receive  for 
himself  and  as  trustee  the  property  of  the  other 
son   dying  without   legal   descendants. 

One  son  and  trustee  could  not  possibly  be  the  sur- 
vivor of  the  other  son  and  trustee,  and  take  property 
from  him,  unless  living  himself  at  the  time.  Hence 
the  limitation  over  must  take  effect  in  the  life-time 
of   a  person  living  when  the  will  was  executed. 

Then,  it  results  from  a  construction  of  the  whole 
of  the  fourteenth  clause  of  the  will  before  us,  that 
the  contingency  therein  provided  for  must  of  ne- 
cessity come  to  pass,  if  at  all,  at  the  death  of 
one  of  the  testator's  sons  and  in  the  life-time  of 
the  other  one,  and  that  the  limitation  over  con- 
stitutes a  good  executory  devise. 
16 — 5  p 
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Whatever  the  language  may  be,  if  the  limita- 
tion over  must,  by  the  terms  of  the  will,  take 
eftect  within  the  lawful  period,  it  is  valid.  7  Term 
R.,  102;  18  Wend.,  440;  1  Jar.  on  Wills  (by  R. 
&  T.),  548;  2  Red.  on  Wills  (Ed.  1866),  p.  860, 
Sec.  19;    2  Pickle,  277. 

Not  only  are  the  words,  "die  leaving  no  legal 
descendants,"  rescued  from  their  technical  meaning 
by  the  context,  but  the  same  result  is  accomplished 
by  the  Act  of   1852,  which  is  as  follows: 

"Every  contingent  limitation  in  any  deed  or 
will,  made  to  depend  upon  the  dying  of  any  per- 
son without  heir  or  heirs  of  the  body,  or  without 
issue  of  the  body,  or  without  children  or  off- 
spring or  descendants  or  other  relative,  shall  be 
a  limitation  to  take  effect  when  such  person  dies 
without  heir,  issue,  child,  offspring,  or  descendants, 
or  other  relative,  as  the  case  may  be,  living  at 
the  time  of  his  death  or  born  to  him  within  ten 
months  thereafter,  unless  the  intention  of  such  lim- 
itation be  otherwise  expressly  and  plainly  declared 
in  the  face  of  the  deed  or  will  creating  it." 
Code  (M.   &  v.),  §  2815. 

By  the  terras  of  this  statute  the  contingent 
limitation  of  the  fourteenth  clause  of  this  will 
must  take  effect  when  either  of  the  testator's  sons 
shall  die  leaving  no  legal  descendants,  "living  at 
the  time  of  his  death  or  born  to  him  within  ten 
months  thereafter;"  a  contrary  intention  not  being 
"expressly  and  plainly  declared  in  the  face  of  the 
will   creating  it."      So    that    by    the    statutory    con- 
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Btruction,  and  by  a  natural  interpretation  of  the 
whole  clause,  by  the  statute  and  without  it,  the 
technical  words  of  the  clause  are  qualified  in  such 
a  manner  as  to  preserve  the  executory  devise  and 
effectuate  the  manifest  intention  of  the  testator. 

It  is  not  to  be  inferred,  however,  from  this 
reference  to  the  harmony  of  the  statutory  con- 
struction with  that  clearly  demanded  by  the  con- 
text, that  the  statute  is  applicable  only  where  there 
may  be  such  concurrence.  On  the  contrary,  the 
statute  applies  to,  and  the  legislative  construction 
controls,  the  conting^t  limitation  in  every  case, 
"unless  the  intention  of  such  limitation  be  other- 
wise expressly  and  plainly  declared  in  the  face  of 
the  deed  or  will  creating  it."  If  it  be  clear  that 
the  testator,  in  a  given  case,  intended  the  limita- 
tion to  take  effect  within  the  lawful  period,  then 
the  statute  is  not  needed;  if  his  intention  is 
doubtful,  the  statute  must  be  applied  and  the 
limitation  upheld.  It  is  only  where  the  testator 
expressly  and  plainly  declares  his  purpose  to  create 
a  perpetuity  that  the  contingent  limitation  will  not 
be  saved  by  the  statute.  The  provision  of  the 
statute  is  the  equivalent  of  a  conclusive  presump- 
tion that  the  maker  of  the  deed  or  will  intended 
the  limitation  to  take  effect  within  the  lawful 
period,  unless  the  contrary  is  expressly  and  plainly 
declared. 

Nevertheless,  since  the  statute,  as  before,  per- 
petuities are   unlawful. 

With   the    provision    of  the   statute    in   view,   we 
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come  next  to  the  consideration  of  the  fifteenth 
clause,  whose  limitations,  if  preserved  at  all,  must 
be  preserved  by  the  statute.  By  this  clause  the 
testator  declares  it  to  be  his  fixed  purpose  and 
intention  that  no  part  of  the  estate  devised  shall 
pass  out  of  his  legal  descendants,  or  the  legal  de- 
scendants of  his  children,  to  strangers  in  blood, 
but  that,  for  want  of  legal  descendants  from  any 
branch  of  his  family,  the  property  of  such  branch 
shall  return  to  and  remain  the  property  of  the 
survivors  of   his   family. 

The  vigorous  language  here  used  places  this 
clause  within  the  exception  of  the  statute,  and 
leaves  its  validity  to  be  determined  by  other  rules. 
No  doubt  is  left  that  the  testator  intended  to 
lock  up  his  estate  in  his  descendants  and  the  de- 
scendants of  his  children  through  the  remotest  gen- 
erations, and  that  as  one  branch  of  his  family 
become  extinct  others  shall  come  into  the  enjoy- 
ment of  its  share  of  his  estate,  the  process  going 
on   ad  infinitum. 

He  expressly  and  plainly  declares  such  to  be 
his  "  fixed  purpose  and  intention " — not  exactly  in 
the  words  we  have  used,  but  in  language  of  the 
same   import. 

The  word  "survivors,"  as  used  in  the  conclu- 
sion of  this  clause,  does  not  stand  in  the  way  of 
this  construction,  or  indicate  a  different  intention 
on  the  part  of  the  testator  from  that  we  have 
attributed   to   him. 

It    is    true    survivor   is    a    restrictive    word,    and 
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that  its  employment,  in  connection  with  such 
phrases  as  "dying  without  issue,"  or  "without 
legal  descendants,"  has  been  held  to  qualify  their 
technical  meaning,  and  authorize  them  to  be  read 
as  dying  without  issue,  or  without  legal  descend- 
ants, at  the  time  of  the  first  taker's  death.  Cutter 
V.  Doughty^  23  Wend.,  513;  Lewis  v.  Claiborne^  5 
Yer.,  371;  5  Hum.,  505;  1  Sneed,  555;  4  Kent, 
*278,  279. 

But  such  effect  can  properly  be  given  the  word 
only  when  it  is  intended  to  designate  one  of  a 
number  of  persons  named  in  a  will  (as  in  the 
fourteenth  clause  of  the  will  before  us),  or  one  of 
a  class  not  so  specifically  named,  but  referred  to 
as  then  in  existence,  or  contemplated  as  coming 
into  existence  before  and  continuing  in  life  at  the 
time   of   the   death   of   the   first  taker. 

Certainly  it  can  produce  no  such  result  when, 
as  here,  it  is  manifestly  intended  to  designate  the 
longest  livers  of  three  several  lines  of  descendants 
who  may  represent  the  testator's  family  in  the  re- 
motest  generations. 

The  conclusion  is  that  the  contingent  limitations 
of  the  fifteenth  clause  are  void  for  remoteness, 
and  that  the  first  takers  hold  the  property  devised 
to  them  in  other  parts  of  the  will,  entirely  dis- 
charged from  such  limitations  and  as  if  they  had 
never  been   imposed.      2   Wash;   on  R.   P.,  703. 

It  cannot  be  that  the  falling  of  those  limita- 
tions will  pull  down  with  them  the  limitations  of 
the    fourteenth    clause;    for,  as    already    seen,    there 
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is  no  necessary  connection  between  the  two  clauses. 
They  contain  separate  and  distinct  limitations,  with- 
out referring  the  one  to  the  other.  Therefore,  by 
the  soundest  rule  of  construction,  each  must  stand 
upon  its  own  terms,  and  be  interpreted  separately. 
Randolph  v.    Wendell  4   Sneed,  670. 

The  decree  of  the  Chancellor  adjudging  both 
fourteenth  and  fifteenth  clauses  valid,  is  affirmed 
as  to  the  former  and  reversed  as  to  the  latter. 

Since  the  defense  is  by  minors  who  have  no 
fund  in  Court,  and  the  bill  is  for  the  benefit  of 
complainant,  he  will  pay  all    costs. 
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Staples  v.  Statb. 
{Knoxville.    October  2,  1890.) 

Criminal  Practice.     Adverse  comment  upon  defendants  failure  to  testify 
error^  when. 

Adverse  comment  upon  defendant's  failure  to  testify  in  a  criminal  case, 
made  by  the  State's  attorney  in  his  argument  before  the  jury,  consti- 
tutes reversible  error,  where  the  Court  fails,  upon  proper  exception 
being  taken  thereto,  to  require  counsel  to  desist  from  that  course  of 
argument,  and  to  instruct  the  jury  to  disregard  what  had  already 
been  said. 

Constitution  construed:  Art.  I.,  29* 

Acts  construed:  Act  1887,  Ch.  79. 

Cases  cited  and  approved:  15  Mo.  Appeals,  593;  S4  Ind.,  563;  123 
Mass.,  239;  31  Kan.,  355. 


FROM   MORGAN. 


Appeal  ill  error  from   Circuit  Court    of   Morgan 
County.      8.  A.  Rogers,  J. 

Sam  Epps  Young,  Robbrt  Walton,  Hbndbrson  & 
JouROLMON,  and  D.  K.  Young  for  Staples. 

Attorney-general    Picklb    and    Scott  k  Wblcebr 
for  State. 
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LuRTON,    J.      The    appellant    in    error    has    been 
convicted   of  manslaughter.      He.  did    not  testify  as 
a  witness    in    his    own    behalf.      The   attorney   rep- 
resenting   the    State,   in    his   argument  to    the  jury, 
commented     upon     certain     threats    testified     to     as 
having   been  made  by  the  deceased   in   the  presence  . 
and   hearing   of  the   defendant,  by  saying  that  "Mr. 
Henderson    argued    that    Staples    heard     the     threat 
that    he    (Hall)  '  would    cut   his    throat    before   sun- 
down.'     Now,  he   never  heard   it.      If  he   did,  little 
Sam   did   not   tell   you   so,   and    Staples    himself    did 
not  tell  you  so."     "  Now  Mr.   Staples,  the  defendant, 
could    tell    you,   if   he   could    speak,   that    the    blow 
he    got    did    not    hurt    him."      "He    [Staples]    does 
not    tell    you    that    he    did    that    stabbing    in    self- 
defense."      It  is   not   distinctly  stated   in   the   bill   of 
exceptions  that  this    language   was   at   the   time   ex- 
cepted   to,    but    the    Circuit    Judge,   in    the    bill    of 
exceptions,  annexes  an   explanation  in   these   words: 
"The  language  of  counsel  for  the  State  seemed   to 
the  Court  subject  to  different  constructions,  and,  not 
understanding  with  certainty  that  he  should  be  under- 
stood  as   referring    to    the    fact   that  defendant  had 
not  testified,   no   interruption  was  had."     From   this 
we    infer    that    defendant's  counsel    did    object,   and 
that    his    objection    was    overruled    for    the    reason 
stated  above.      This  was  error.      The  Act   of  1887, 
Ch.   79,  permits    the    defendant    in   a  criminal   trial,, 
"at  his   own  request,  but  not  otherwise,"  to   testify 
as    a    witness    therein.      The    Act    further    provides 
"that  the  failure  of  the  parties  defendant  to  make 
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such  request  and  to  testify  in  his  own  behalf 
shall  not  create  any  presumption  against  him." 
This  provision  is  in  accord  with  the  bill  of  rights, 
wherein  it  is  provided  that  in  all  criminal  prose- 
cutions the  defendant  "shall  not  be  compelled  to 
give  evidence  against  himself."  No  inference  of 
guilt  can  be  drawn  from  the  failure  of  a  de- 
fendant to  testify  for  himself.  Were  it  otherwise, 
a  defendant  on  trial  might  be  put  in  the  awful 
situation  of  being  required  to  commit  perjury  to 
avoid  the  consequences  of  his  failure  to  avail 
himself  of  the  privilege  extended  him  by  the 
statute.  The  statute  might  thus  become  an  in- 
genious machine  to  compel  a  conscientious  defendant 
to  testify  against  himself.  The  Circuit  Judge 
should  have  promptly  interfered  and  checked  any 
line  of  argument  based  upon  the  failure  of  Staples 
to  testify.  The  language  used  by  the  State's 
attorney  was,  in  fact,  susceptible  of  no  other  con- 
struction than  that  guilt  was  to  be  inferred  from 
the  failure  of  the  appellant  to  testify.  Similar 
statutes  are  in  force  in  many  of  the  States.  The 
question  here  presented  has  arisen  many  times, 
and  the  decisions  of  the  Courts  have  been  prac- 
tically unanimous  in  holding  that  no  argument  to 
the  jury  based  upon  the  failure  of  a  defendant  to 
testify  is  permissible.  State  v.  Brownfield^  15  Mo. 
Appeals,  598;  Showalter  v.  State^  84  Ind.,  563; 
123  Mass.,  239;    State  v.   Mosely,  31  Kan.,   355. 

An  argument  based  upon  the  failure  of  the  de-' 
fendant  to    testify   cannot    but    be    most    prejudicial 
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to  the  defendant,  and  where  the  attention  of  the 
trial  Judge  is  called  to  such  argument,  and  he 
fails  to  interfere  and  fully  instruct  the  jury,  it  is 
reversible  error. 

For    this    error    the  judgment    will    be    reversed 
and  the  case  remanded  for  a  new  trial. 
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Railway  Company  v.  Lewis. 
{Knoocville.    October  4,  1890.) 

1.  Interstate  Law.     Decisions  of  Courts  of  another  State  followed  by  our 

Courts^  when. 

In  suits  brought  in  Courts  of  this  State  to  recover  for  personal  injuries 
inflicted  in  another  State,  the  law  affecting  the  merits  of  the  contro- 
versy, as  declared  by  the  Courts  of  the  latter  State,  controls  when  in 
conflict  with  the  decisions  of  our  own  Courts. 

(See  Railroad  v,  Foster,  lo  Lea,  351.) 

2.  Same.     Same.     Case  in  judgment. 

Suit  against  railway  company  by  its  employe  for  personal  injuries  in- 
flicted in  Georgia.  There  was^proof  tending  to  show  plaintiff  guilty 
of  contributory  negligence.;  The  Court  charged  in  conformity  to  the 
Tennessee  decisions  on  this  point,  which  differ  materially  from  the 
Georgia  cases. 

Held:  This  was  error.  The  Court  should  have  charged  the  law  as 
declared  by  the  Georgia  Courts. 


FROM  BRADLEY. 


Appeal-  in   error  from   Circuit    Court  of   Bradley 
County.      Arthur  Traynor,  J. 

W.   M.  Baxter  and   Mayfield    &    Son    for    Rail- 
way Company. 

8.   P.   Maddox  for  Lewis. 
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TuRNEY,  Ch.  J.  This  suit  was  brought  to  re- 
cover damages  for  injuries  received  by  an  employe 
in   Georgia.      The   Georgia  law  governs. 

There  is  in  the  transcript  evidence  tending  to 
show  negligence  on  the  part  of  the  defendant  in 
error   at   the   time   of   the   injury. 

The  Court  charged  the  jury :  *'  If  the  defend- 
ant's negligence  was  the  direct  or  proximate  cause 
of  the  injury,  the  plaintift*  can  recover,  even 
though  the  plaintift*  may  have  been  at  fault,  if 
his  fault  was  less  in  degree  than  that  of  defend- 
ant,"   etc. 

This  was  error.  The  rule  as  laid  down  in  58 
Ga.  R.,  485,  is  "'to  make  a  jprima  facie  case  for 
recovery,  a  railroad  employe,  suing  the  company 
for  a  physical  injury  resulting  from  an  act  in 
which  he  participated,  must  prove  either  that  he 
was  not  to  blame  or  that  the  company  was.  The 
latter,  in  reply,  may  defend  successfully  by  dis- 
proving either  proposition — that  is,  by  showing 
that  the  plaintift*  was  to  blame  or  that  the  com- 
pany was  not.  If  both  were  to  blame,  or  if 
neither   was,  the  plaintiff   cannot  recover." 

The  Court  should  have  so  charged.  The  rule 
in   Tennessee  is  not  applicable  to  the  case. 

Reverse   and   remand. 
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James  County  v,  Hamilton  County. 
{Knoxville.    October  4,  1890.) 

1.  Injunction.     Dissolution  at  chambers.     Notice. 

Upon  notice  thereof  for  less  period  than  five  days,  the  Chancellor  has 
no  jurisdiction  of  motion  to  dissolve  injunction  at  chambers. 

2.  Same.     Motion  to  dissolve  entertained  in  term  without  notice. 

In  term  the  Chancellor  may  dispose  of  motion  to  dissolve  made  in 
vacation  without  notice,  and  he  may  appoint  special  term  for  that 
purpose. 

3.  Constitutional  Law.     Legislature  has  no  power  to  abolish  and  partition 

counties. 

The  Legislature  has  not  power,  by  its  mere  act,  without  a  vote  of  the 
people  to  be  affected,  to  abolish  an  established  county  and  divide  its 
territory  among  the  adjoining  counties. 

Case  cited:  12  111.,  391. 

Question  reserved:  Can  a  county  be  abolished  and  its  territory  par- 
titioned among  other  counties  even  with  the  consent  of  the  people? 


FROM   JAMES. 


Appeal  from   Chancery   Court   of   James   County. 
W.   H.   DeWitt,   Sp.   Ch. 

P.  B.   Mayfield,   S.   p.   Gaut,   D.   A.   Gaut,   and 
J.  E.   Mayfield  for  James  County. 

Shbpard,  Watkins  &  Bates  for  Hamilton  County. 


IT 
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Turkey,  Ch.  J.  An  Act  of  the  Legislature, 
approved  March  11,  1890,  by  its  first  section  abol- 
ished the  county  of  James,  and  restored  its  terri- 
tory to  the  counties  of  Hamilton  and  Bradley, 
from  which  it  had  been  formed  in  1871. 

This  bill  is  filed  charging  that  the  Act  of  1890 
is  unconstitutional  and  void,  enjoining  action  under 
it,  and  asking  that  it  be   declared  null. 

On  April  9,  1890,  notice  was  served  on  com- 
plainant that  on  April  12,  1890,  motion  would  be 
made  to  dissolve  the  injunction.  The  motion  was 
made,  and  the  decision  reserved,  but  never  ren- 
dered. 

On  May  14  the  Chancellor  ordered  a  special 
term  of  the  Chancery  Court  to  be  holden  on  June 
14,  "to  render  such  decree  as  may  be  necessary 
in  the  suit  of  James  County  against  Hamilton 
County  et  aZ.,   and  for  no   other  purpose." 

At  the  special  term  the  Chancellor  held  the  Act 
to  be  constitutional,  and  retained  the  injunction  in 
force  until  the  question  could  be  determined  by 
this   Court. 

It  is  now  objected  that  the  Court  was  not  au- 
thorized to  entertain  the  motion  to  dismiss  in  the 
absence  of  notice  of  such  motion  to  complainant. 
This  objection  is  not  well  taken.  Our  statute 
provides :  "A  defendant  may  move  to  dissolve  or 
modify  an  injunction  in  vacation  before  the  Chan- 
cellor of  the  division  in  which  the  bill  is  filed, 
eitlier  for  want  of  equity  in  the  bill  or  upon  the 
coming  in   of   the   answer    to   be   heard   upon   certi- 
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fied  copies  of  the  bill  or.  bill  and  answer;  bat 
five  days'  notice  of  sucli  application  shall  be  given 
to  plaintiff   or    his  solicitor." 

'*A  motion  to  dissolve  an  injunction  may  be 
made  at  any  time  upon  answer  or  for  want  of 
•eqnity  on  the  face  of  the  bill/'  Code  (M.  k  V.), 
§§5194,   5195. 

It  is  clear  to  us  that  the  action  of  the  Chan- 
cellor in  ordering  a  special  term  was  induced  by 
two  considerations: 

FxTsU — The  notice  to  dissolve  was  insufficient — 
and,  in  fact,  no  notice— the  law  demanding  that 
the  plaintiff  shall  have  five  days'  notice,  while  in 
this  case  there  were  only  about  three;  and  there- 
fore there  was  no  jurisdiction  in  the  Chancellor  to 
act  out  of  term. 

Second. — The  matter  being  one  of  public  im- 
portance, the  Chancellor  correctly  determined  to 
pass  upon  it  as  promptly  as  the  law  would  allow. 
No  notice  of  motion  to  dismiss  in  term  time  is 
necessary.  The  Chancellor  may  dismiss  of  his  own 
motion.  The  order  appointing  the  special  term 
called  attentiom  directly  to  the  purpose  of,  the 
Court  to  make  such  decree  as  he  thought  neces- 
sary in  this  case,  and  was  notice  to  the  complain- 
ant that  every  step  that  could  be  taken  in  the 
cause  would  or  might  be  asked  for. 

This  brings  us  to  a  consideration  of  the  consti- 
tutionality of  the  Act.  Our  Constitution,  Article 
X.,   Section  4,   ordains: 

'^Wew  counties  may  be   established    by  the  Leg- 
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islatiire,  to  consist  of  not  less  than  two  hundred 
and  seventy-five  sqnare  miles,  and  which  shall  con- 
tain a  population  of  seven  hundred  qualified  vot- 
ers. No  line  of  such  county  shall  approach  the 
court-house  of  any  old  county  from  which  it  may 
be  taken  nearer  than  eleven  miles,  nor  shall  such 
old  county  be  reduced  to  less  than  five  hundred 
square  miles.  *  *  *  ]Jo  part  of  a  county 
shall  be  taken  off  to  form  a  new  county,  or  a 
part  thereof,  without  the  consent  of  two-thirds  of 
the  qualified  voters  in  such  part  taken  off;  and 
when  an  old  county  is  reduced  for  the  purpose  of 
forming  a  new  one,  the  seat  of  justice  in  said 
old  county  shall  not  be  removed  without  the  con- 
currence of  two-thirds  of  both  branches  of  the 
Legislature,  nor  shall  the  seat  of  justice  of  any 
county  be  removed  without  the  concurrence  of 
two-thirds  of   the  qualified   voters  of  the  county." 

Article  X.,  Section  4,  contains  all  the  provisions 
on   the   subject  of  counties,   county   lines,   etc. 

From  it  it  is  clearly  manifest  the  authority  and 
only  authority  conferred  is  to  build  up,  and  not 
to  piflll  down*.  It  is  equally  apparent  that  it  never 
occurred  to  the  framers  that  a  county  could  be 
destroyed  or  dissolved  by  an  arbitrary  Act  of  the 
Legislature.  The  expression  of  the  one  thing  is 
the   exclusion   of  the   other. 

If  the  Constitution  is  so  careful  of  the  rights 
of  old  counties  in  taking  from  them  fractions  to 
form  new  counties;  if  it  is  so  watchful  of  the 
rights    of   citizens    in    county   seats,   it    follows   that 
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it  is  also  jealous  of  any  power  that  might  utterly 
destroy  old  counties.  At  the  passage  of  the  Act 
before  us,  James  County  was,  in  a  legal  sense,  as 
much  an  "old  county"  as  Washington  or  David- 
son,  and  had  all  the  rights  of   such. 

In  all  the  cases  that  have  arisen  in  the  State 
touching  county  lines,  the  reduction  of  counties  to 
form  new  ones,  the  removal  of  county  seats,  etc., 
the  Courts  have  invariably  held  to  the  restrictions 
of  the   Constitution. 

If  two-thirds  of  the  qualified  voters  in  the  part 
taken  from  an  old  county  to  go  to  the  formation 
of  a  new  is  required,  why  is  not  the  same  prin-j 
ciple,  derived  from  the  same  instrument — the  Con- 
stitution— applicable  to  the  effort  to  divide  an  old 
county  into  two  parts,  giving  one  part  to  Bradley 
and  another  part  to  Hamilton?  If  it  requires 
two-thirds  of  the  qualified  voters  of  a  county  to 
remove  its  seat  of  justice  to  another  point  in  that 
county,  by  what  process  of  reasoning  can  we  con- 
clude that  a  seat  of  justice  may  by  legislative  en- 
actment be  divided  between  the  seats  of  justice  of 
two   adjoining .  counties  ? 

If    the    voters    must    by    a    two-thirds    majority 

consent  to   a  removal  or  to  a  detachment  from   one 

and   attachment  to  another  county  by  the   terms   of 

the  Constitution,  why  is  not  the   same  rule   applied 

to    the    purpose   of   dissolving    a    county,    and   then 

attaching  its   several    parts    to    other   counties,   if  it 

can   be   done  at  all? — a  very  doubtful  question. 

As  we  have  seen,  James    County  was    regularly 
16— 5  p 
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formed    and    organized.      It    had    built    its    court- 

w 

house,  jail,  and  other  public  buildings;  had  its 
officers  in  all  respects  as  other  counties.  Now, 
must  all  these  be  swept  from  it  without  the  con- 
sent of  its  people?  Must  the  moneys  expended  in 
the  nineteen  years  of  its  existence  go  for  nothing? 
Of  course  these  things  must  be  if  the  Act  is  con- 
stitutional. 

The  public  buildings  and  improvements  which 
have  been  paid  for,  or  its  people  yet  to  be  taxed 
to  pay  for,  cease  to  be  of  use  as  public  property, 
while  the  money  paid,  or  to  be  paid,  is  a  total 
loss  to   the  tax-payers. 

It  is  insisted  that  as  the  Constitution  does  not 
prohibit  by  its  terms  the  dissolution  of  a  county, 
therefore  the  Legislature  may  dissolve  it.  The 
answer  to  this  argument  is,  as  we  have  already 
intimated,  that  it  was  never  intended  that  such 
thing  should  be  done,  unless,  perhaps,  by  a  vote 
of  the  people  (about  which  we  intimate  no  opin- 
ion), as  in  the  case  of  the  taking  off  a  part  of  a 
county  to  form  a  new  one,  which  is  a  partial  dis- 
solution, and  the  only  one  provided  for  in  the 
Constitution. 

A  county  is  a  government  within  a  government, 
and  its  voters  must  be  consulted  in  all  matters 
pertaining  to  it.  It  is  not  created,  nor  can  it  be 
dismembered  or  destroyed  by  an  arbitrary  legislative 
breath.  The  Legislature  having  once  granted  its 
consent,  cannot  of  its  mere  motion  withdraw  it. 
The    county    was    made    at    the    instance    of    the 
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people,  and  for  its  people,  and  can  be  changed 
or  abolished,  when  at  all,  only  by  their  consent. 
If  the  Legislature  may  dissolve  one  county  and 
divide  it  out  amongst  its  neighbors,  it  may  abolish 
all,  and  destroy  the  State.  It  may  divide  Davidson 
or  Xnox,  and  remove  their  county  seats  to  any 
other  county  by  its  legislative  partition. 

The  sole  purpose  of  the  Constitution  was  to 
build  up  and  preserve,  hence  its  restrictions  about 
legislative  interference  with   organized  counties. 

It  may  be  said  to  have  been  the  policy  of  the 
framers  of  the  Constitution  of  1870  to  encourage 
the  creation  of  new  counties,  as  it  reduced  the 
approach  to  county  seats  of  old  counties  in  the 
formation  of  new  ones  to  eleven  miles  instead  of 
twelve,   as   ordained   by   the   Constitution   of  1834. 

We  are  aware  of  but  one  case  in  the  Union  in 
which  the  question  here  presented  has  arisen — 
The  People  v.  Marshall,  12  111.,  391— in  which  it 
was  held:  "The  Legislature  cannot  abolish  counties, 
and  form  the  territory  of  which  they  were  com- 
posed into  one  or  more  counties,  without  submitting 
the   Act    to    a  vote    of   the    inhabitants   affected   by 

the    change." 

In    that    case    the    county   of    Gallatin    had  been 

divided,   and    the    coilnty   of    Saline   formed   of   part 

of  it.      The    Legislature    undertook   "to    create    the 

county   of  Gallatin   out   of  the   counties   of  Gallatin 

and   Saline,"   in   other  words,   to   abolish   Saline  and 

add   its  territory  to   Gallatin. 

The    Constitution    of    Illinois    is    in    this    respect 

very  similar  to   ours. 
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The  fact  that  the  question  has  only  arisen  in 
the  two  cases,  goes  to  show  that  Legislatures  have 
heretofore  interpreted  Constitutions  as  giving  no 
such   power,   either  by  implication   or  in  terms. 

If  desirable  to  abolish  or  change  counties,  the 
people  interested  ought  to  be  consulted.  Such  are 
the  spirit  and  policy  of  constitutional  popular  gov- 
ernments.     They  can   and   ought  to   be  carried  out. 

The  Legislature  cannot  do  indirectly  a  thing 
not  to   be   done   directly. 

To  abolish  a  county  and  give  its  territory  to 
others,  is  to  take  from  the  one  and  add  to  the 
others  without  the  consent  of  the  people  to  be 
affected.  A  Constitution  which  prohibits  a  small 
taking  off*,  or  appropriation,  certainly  protects 
against   entire   destruction.      The   act  is   void. 

Reverse. 
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Railway  Company  v.  Aiken,  Adm'r. 
{KnoxviUe.    October  11,  1890.) 

1.  Practice.     Exceptions  to  evidence. 

Exception  to  irrelevant  evidence  is  insufficient  to  render  its  admission 
erroneous,  where  upon  the  taking  of  the  depositions  containing  the 
objectionable  matter  ^*f/i^rrt/ exception  was  taken  to  the  questions  but 
none  to  the  ansioers^  and  no  ruling  made  by  the  Commissioner,  and 
where  it  does  not  appear  that  any  specific  exception  was  made  at 
the  trial,  but,  in  a  general  way,  it  is  stated  that  the  exceptions  noted 
in  the  depositions  were  relied  upon. 

2.  Same.     Same, 

Exceptions  to  evidence  made  on  the  taking  of  depositions  are  not  pre- 
served by  a  sweeping  general  statement  in  the  record  that  they  were 
relied  upon  at  the  trial,  but  the  particular  exceptions  insisted  upon 
must  be  specifically  and  definitely  pointed  out  in  the  record. 

3.  Negligence.     Charging  comparative  negligence. 

Charge  of  Court  embodying  doctrine  of  comparative  negligence  is 
erroneous  in  this  State.  And  comparative,  not  contributory,  negli- 
gence is  defined  where  the  jury  are  instructed  to  decide  against  the 
party  guilty  of  the  "greater"  or  "grosser"  negligence,  ^Yithout  the 
qualification  that  the  negligence  must  have  been  the  "prime,  prin- 
cipal, and  proximate  cause  of  the  injury." 

Case  cited  and  approved:  Railroad  v,  Hull,  88  Tenn.,  33. 

Cited  and  distinguished:  Railroad  v,  Gurley,  12  Lea,  55,  56;  Railroad 
V,  Fain,  12  Lea,  35. 

4.  Master  and  Servant.     Master* s  duty  with  reference  to  machinery. 

Railway  company,  having  a  machine-shop,  as  between  itself  and  em- 
ployes therein,  is  not  bound  to  provide  machinery  that  is  safe  and 
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sound  so  '*  far  as  human  foresight  and  skill  can  make  it,"  but  is  held 
to  the  exercise  of  only  ** ordinary  care  and  prudence"  in  that  regard. 

Cases  cited  and  distinguished:   Railroad  v.  Elliott,  i  Cold.,  6ii ;   Rail- 
road V,  Jones,  9  Heis.,  27-41 ;  100  U.  S.,  213-226. 


FROM  BRADLEY. 


Appeal  in  error  from  Circuit  Court  of  Bradley 
County.      Arthur  Traynor,  J. 

W.  M.  Baxter,  Mayfield  &  Son,  and  Robert 
Pritohard   for  Railway   Company. 

S.  P.  &  D.  A.  Gaut,  and  Creed  F.  Bates  for 
Aiken. 

Snodgrass,  J.  The  defendant  in  error  sued  the 
East  Tennessee,  Virginia  and  Georgia  Railway  Com- 
pany for  damages  for  killing  his  intestate  son,  and 
recovered  judgment  for  $2,500  upon  the  verdict  of 
a  jury. 

The  company  appealed,  and  assigned  errors. 
The  first  relates  to  the  admission  of  incompetent 
testimony  respecting  a  notice  which  the  company 
had  posted  in  its  shop  (where  plaintiff's  intestate 
was  killed),  forbidding  employes  to  give  intelligence 
of  accidents  on  the  road  or  in  the  shop.  Such 
questions  were   propounded   to   two   witnesses.      The 
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record  shows  exceptions  in  the  following  form : 
"Question  excepted  to  by  defendant's  counsel." 
On  this  there  was  no  ruling  of  the  Master  before 
whom  the  witnesses  were  being  examined,  nor  by 
the  Court  afterward  in  specific  terms;  nor  is  there 
anywhere  an  exception  to  the  answers  made  by 
the  witnesses,  which  were  that  such  notice  related 
to  accidents  on  the  road;  but  in  the  bill  of  ex- 
ceptions taken  at  time  of  trial  there  is  a  recita- 
tion that  defendant  excepted  to  the  reading  of 
such  parts  of  the  depositions  taken  by  plaintiff  as 
were  .heretofore  excepted  to  and  noted  in  said  dep- 
ositions, and   that    these   exceptions   were    overruled. 

We  hold  this  insufficient  to  raise  any  question. 
Technically  there  was  no  exception  to  the  "  testi- 
mony taken."  In  the  instances  referred  to  there 
was  no  objection  made  to  the  answers  as  given — 
the  testimony  taken — in  answer  to  the  questions 
stated.  But,  this  aside,  there  was  no  specific  ex- 
ception to  the  evidence,  and  a  mere  line  in  a  bill 
of  exceptions  cannot  be  made  to  do  the  service  ot 
showing  specific  objections  to  all  the  depositions 
which  may  have  been  taken,  and  thus  referred  to 
in   general  terms. 

Such  exceptions  as  are  insisted  upon  must  be 
definitely  referred  to  and  set  out,  so  that  they 
may  appear  to  have  had  the  special  consideration 
of  the  Court;  and  no  sweeping  statement  of  whole- 
sale disposition  of  them  will  be  treated  as  the 
equivalent  of  such  action.  Otherwise,  the  labor 
and   trouble   and    the    accuracy   of   specific   objection 
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and  action  would  be  dispensed  with  below  by  the 
use  of  a  drag-net  to  collect  them  here  and  apply  at 
convenience. 

The  second  assignment  relates  to  the  refusal  of 
ihe  Court  to  withdraw  certain  evidence  from  the 
jury.  It  is  not  well  taken,  and  need  be  no  further 
noticed. 

The  third  is  upon  the  charge  of  the  Court  in 
telling  the  jury  that  plaintiff  could  recover  if  de- 
fendant was  guilty  of  a  greater  degree  of  negli- 
gence than  deceased,  and  that  defendant's  machin- 
ery must  have  been  "  safe  so  far  as  human-  fore- 
sight  and   skill   can   make   it." 

Thefee  objections  to  the  charge  are  both  well 
taken.  It  has  been  repeatedly  held  by  this  Court 
that  the  responsibility  of  one  party  and  non-respon- 
sibility of  another  for  an  injury  could  not  be 
determined  by  a  mere  comparison  of  negligence; 
that  this  was  too  uncertain  and  unlimited  a  field 
in  which  to  turn  a  judicial  inquiry;  that  to  say 
to  juries  you  may  give  damages  if  you  think  the 
defendant  has  been  guilty  of  more  negligence  than 
the  person  injured  is  practically  to  do  away  with 
all  limitations  upon  them,  and  allow  verdicts  un- 
controlled by  fixed  rules  of  law,  making  them  in- 
stead depend  upon  the  mere  speculation  of  juries 
in   uncertain   and    indefinite   comparison. 

Where  these  words  have  been  used  implying  a 
comparison  beyond  the  point  of  equal  culpability, 
they  have  been  followed  by  the  qualification  that 
the   "greater"    or  "grosser"   negligence    must    have 
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been  the  "prime,  principal,  and  proximate  cause  of 
the  injury,"  and  upon  this  qualification  alone  held 
not  to  state  the  doctrine  of  comparative  negligence 
or  be  reversible  error.  Railroad  v.  Gurleyy  12  Lea, 
55,  56,  quoting  also  the  exact  language  of  the 
charge  in  Railroad  v.  Fain^  in  same  book.  Other 
cases,  reported  and  unreported,  have  made  the  same 
distinction;  and  no  case  has  been  affirmed  where 
the  liability  has  been  made  to  depend  upon  a 
mere  comparison  of  negligence  without  such  quali- 
fication. 

But  the  question  need  not  be  restated  or  dis- 
cussed here.  At  the  last  term  the  exact  question 
upon  a  like  charge  now  being  considered  was  pre- 
sented, and  it  was  decided  to  be  reversible  error 
to  instruct  the  jury  that  defendant  would  be  liable 
if  the  injury  was  occasioned  by  its  greater  or 
grosser  negligence  without  qualification  respecting 
the  proximate  cause.  Railroad  Company  v.  -ffuK, 
4  Pickle,  33. 

In  this  case  it  was  said  that  the  safer  and  bet- 
ter rule  is  to  leave  off  these  words,  and  to  in- 
struct the  jury  that  if  the  negligence  of  the  in- 
jured party  was  not  the  direct  and  proximate 
cause  of  the  injury,  but  was  remote,  and  that  of 
defendant  was  the  prime,  principal,  and  proximate 
cause  of  the  injury,  the  plaintiff  might  recover;  but 
they,  as  we  have  seen,  will  not  be  held  to  vitiate 
a  verdict  if  accompanied  with  the  qualification 
stated,  and  thus  limited  to  a  fixed  use  and  mean- 
ing.     It    is    true,    of    course,    as    a    matter  of   fact. 
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that  a  negligence  which  proximately  causes  a  thing 
is  greater  than  one  which  remotely  contrihates  to 
it;  so  that  if  a  jury  be  told  that  the  negligence 
which  causes  an  injury  must  be  greater  and  must 
proximately  contribute  to  the  injury  in  order  to 
make  defendant  liable,  this  is  but  equivalent  to 
stating  the  proposition  that  defendant's  negligence 
must  have  been  the  prime,  principal,  and  proxi- 
mate cause  of  the  injury,  and  that  of  the  person 
injured  not  such  cause.  Hence,  the  use  of  these 
words  has  not  been  held  to  be  error  where  the 
qualification  respecting  proximate  cause  has  been 
added  to  them.  But  it  is  manifest  that  to  omit 
such  Qualification  and  submit  the  question  of  com* 
parison  without  it,  makes  the  result  depend  not 
necessarily  upon  what  was  the  proximate  cause  of 
the  injury,  but  upon  the  opinion  of  the  jury  as 
to  which  party  was  more  negligent,  whether  that 
did  or  did  not  immediately  and  proximately  cause 
the   injury. 

There  was  no  such  qualification  in  the  charge 
before  us.  It  is  precisely  such  a  charge  as  that 
quoted  in  the  opinion  in  the  Hull  case  and  held 
to   be   reversible,   and   is   of  course   erroneous.  . 

It  was  also  error  to  instruct  the  jury  that  the 
machinery  in  defendant's  machine-shop,  where 
plaintiflF's  intestate  was  working  when  killed,  must 
have  been  "safe  so  far  as  human  foresight  and 
skill  can  make  it."  This  is  a  rule  applicable  be- 
tween an  injured  passenger  and  a  railroad  company 
as   carrier   of    passengers,   in    suits    for    injuries    sus- 
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tained  by  the  passenger  in  consequence  of  defective 
road  or  machinery  used  thereon,  in  which  it  is 
universally  agreed  a  higher  degree  of  care  is  re- 
quired  than  as  between  itself  and  employes  on  its 
trains.  In  the  latter  case  (as  to  degree  of  care 
required  toward  employes  on  its  trains),  in  view 
of  the  immense  dangers  encountered  as  the  result 
of  the  slightest  want  of  care  on  the  part  of  the 
railroad  company,  while  declaring  that  "  ordinary 
care"  is  the  rule,  this  Court  has  justified  charges 
requiring  the  very  highest  degree  of  care  in  cases 
where  train  employes  were  injured  by  defective 
machinery,  and  has  said  that  it  sees  no  sound 
reason  for  the  distinction  in  liability  of  the  com- 
pany toward  passengers  and  employes  on  its  trains. 
Railroad  Co.  v.  Elliott^  1  Cold.,  611 ;  Itailroad  Co, 
V.   Jones,   9   Heis.,   27-41. 

This,  doubtless,  upon  the  theory  that  the  ma- 
chinery used  is  so  complicated  and  powerful  and 
so  dangerous  that  the  "  ordinary  care "  of  a  pru- 
dent man  in  the  purchase  and  preservation  of  such 
machinery  would  be  and  should  be  extreme,  be- 
cause, while  less  care  in  less  danger  would  be 
ordinary,  only  the  greatest  care  where  the  danger 
is  so  great  would  be  ordinary.  But  be  this  as  it 
may,  there  is  no  doubt  that  the  great  weight  of 
authority  is  with  the  proposition  announced,  that 
the  care  must  be  ordinary  and  does  not  go  to  the 
extent  implied  in  its  application  by  our  Court  in 
the  cases  cited  respecting  train  employes.  Sough 
y.    T.  ^  P.  Railroad  Co.,  100  U.  S.,  213-226  (Lawyer's 
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Ed.,  Book  25,  page  618);  Woods'  Railway  Law, 
Vol.   3,   Sec.   873;    Cooley  on   Torts,   556,   557. 

Here,    however,    we    have    no    such    ease.      The 

■ 

deceased  was  not  running  or  working  on  the  trains 
of  the  company.  He  was  an  employe  in  its  ma- 
chine-shop, and  the  mere  fact  that  the  defendant 
company  was  also  the  owner  of  a  railroad  which 
it  operated,  and  was  sued  as  such  in  its  corporate 
name,  does  not  fix  upon  it  a  diflferent  or  higher 
degree  of  liability  than  that  of  other  machine 
owners  toward  their  employes  in  shop-work.  In 
this  aspect  there  is  no  diversity  of  opinion  or  room 
for  controversy.  The  rule  is  that  the  machinery 
employed  must  be  safe  and  sound  as  ordinary  care 
and  prudence  can  have  it,  and  not  *^  as  human 
foresight  and  skill  can  make  it,"  because  this  im- 
plies   the  highest   degree   of  care. 

■ 

It  is  needless  to  cite  authorities  to  this  propo- 
sition, as  they  can  be  found  collected  in  all  text- 
books  on   the   relations   of  master  and   servant. 

The  judgment  must  be  reversed  and  case  re- 
manded for  a  new  trial.  The  cost  of  this  Court 
will   be  paid  by   defendant  in   error. 
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LUTTRELL   V,   KnOX   CoUNTT. 

{Knoxville.    October  11,  1890.) 

1.  Taxation.     Bridge  erected  by  lessee  upon  exempt  piers  taxable, 

Kno3s  County,  having  stone  piers  and  right  of  way  suitable  for  bridge 
over  Tennessee  River,  leased  them  to  Saulpaw  upon  condition  that 
he  should  erect  a  bridge  thereon,  **as  long  as  he  or  his  heirs  or 
assigns  shall  keep  the  same  sound,  safe,  and  in  good  repair,*'  as  re- 
quired by  the  lease.  These  piers  and  the  right  of  way  were  exempt 
from  taxation  as  public  property.  This  lease  contained  covenants  for 
quiet  enjoyment  and  against  incumbrances.  It  provided  that  loss  of 
bridge  by  Hre  or  wind  should  fall  upon  lessee;  that  he  should  be  en- 
titled to  all  insurance  money ;  that  county  should  not  be  partner  with 
lessee;  and  that  toll-money  should  be  applied  (i)  to  expenses;  (2) 
for  payment  to  lessee  of  six  per  cent,  interest  on  $50,000 — cost  of 
bridge;  (3)  to  payment  of  $1,500  to  county;  (4)  the  surplus — one- 
third  to  county  and  two-thirds  to  lessee. 

Held:  The  superstructure  erected  pursuant  to  this  lease  is  not  exempt, 
but  subject  to  taxation  during  the  continuance  of  the  lease  as  the 
property  of  the  lessee  or  his  assignee. 

Case  cited  and  approved  :  82  N.  Y. 

2.  Same.     Same,     County  not  liable  to  refund  taxes  to  lessee. 

And  the  county  is  not  liable  under  this  lease  to  indemnify  lessee  against 
the  taxes  he  may  be  required  to  pay. 

3.  Same.     Same,     Navigability  of  river  immaterial. 

The  navigability  of  the  river  is  wholly  immaterial  upon  the  question  of 
the  taxability  of  this  superstructure. 


FROM    KNOX. 


Appeal    from    Chancery  Court   of   Knox  County. 
H.  R.   Gibson,  Ch. 
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Lewis  Tillman  for  Luttrell. 

Wat  M.   Cockb  and  Link  Houk  for  County. 

Lea,  J.  The  bill  in  this  cause  was  filed  to 
enjoin  the  assessment  and  collection  of  taxes  upon 
a  toll-bridge  over  the  Tennessee  River.  Complain- 
ant insists  that  the  bridge  cannot  be  assessed  for 
taxes  because  of  the  interest  of  the  county  therein, 
and  that,  if  the  bridge  is  subject  to  assessment, 
under  the  contract  the  county  must  pay  the  taxes. 
The  Chancellor  dismissed  the  bill,  and  complainant 
has  appealed  and  assigned  errors.  The  liability 
of  complainant  is  to  be  determined  from  the  con- 
tract entered  into  between  the  county  and  Saul- 
paw,  complainant's  assignor.  The  county  having 
stone  piers  in  and  on  each  side  of  the  river,  en- 
tered into  a  contract  with  Saulpaw  that  the  county 
"  doth  hereby  let  and  lease  to  said  second  party 
(upon  the  conditions  and  for  the  terms  hereinafter 
specified)  the  stone  piers  heretofore  erected  and  now 
standing  on  either  side  and  in  the  Tennessee  River, 
at  Knoxville,  down  to  and  across  said  river,  *  *  * 
together  with  land  owned  by  said  first  party, 
upon  which  said  piers  stand,  and  all  the  rights  of 
way  and  approaches  to  said  piers  and  the  bridge 
to  be  erected  on  said  piers,  and  all  land,  rights, 
or  franchises  of  every  description  which  said  first 
party  has  in  and  to  said  piers,  approaches,  and 
rights  of  way;  to  have  and  to  hold  the  said 
lands,   piers,   approaches,   and    rights    of    way    privi- 
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leges  unto  said  Saalpaw,  his  heirs  and  assigns, 
upon  condition  he  erect  a  bridge  upon  said  piers, 
and  as  long  as  he  or  his  heirs  or  assigns  shall 
keep  the  same  sound,  safe,  and  in  good  repair,  as 
hereinafter  provided  and  by  him  undertaken.  A.nd 
th^  party  of  the  first  part  doth  coviBnant  that  it 
is  lawfully  seized  of  the  grounds,  piers,  properties, 
rights,  privileges,  and  franchises  above  leased,  and 
that  the  same  are    unincumbered;    and   it  will   and 

• 

does  bind  itself  to  defend  and  protect  the  said 
Saulpaw,  his  heirs  and  assigns,  in  the  peaceable 
possession  and  enjoyment  of  all  said  properties  and 
rights,  and  against  the  claims  of  all  persons  what- 
ever, so  long  as  he  or  his  said  heirs  or  assigns 
shall  comply  with  the  obligations  and  undertakings 
by  him   hereinafter  assumed," 

The  contract  then  stipulates  the  character  of 
bridge  to  be  built;  and  if  blown  down  or  burned 
the  loss  is  to  be  Saulpaw's,  and  he  is  entitled  to 
any  insurance  there  may  be  on  the  property. 
Saulpaw  is  to  collect  tolls,  out  of  which  is  to  be 
paid  (1)  reasonable  expense  for  management  and 
repairs,  including  premiums  for  insurance;  (2)  six 
per  cent,  per  annum  on  (50,000,  the  estimated 
cost  of  the  bridge,  to  Saulpaw  or  his  heirs  or 
assigns;  (8)  then,  out  of  the  surplus,  if  any,  $1,500 
to  the  county;  (4)  if  there  still  be  a  surplus,  two- 
thirds  to  Saulpaw,  his  heirs  or  assigns,  and  one- 
third  to  the   county. 

•  It    is    then    provided   that  "  nothing   herein   shall 
be    construed    as    constituting    the    county  of  Knox 
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a  partner  with  said  Saulpaw  in  said  enterprise,  or 
to  render  said  county  liable  for  any  contracts  or 
damages  that  may  be  made  or  arise  out  of  or 
concerning  the  said  bridge,  or  construction  or  op- 
eration  thereof." 

The  contract  was  executed  in  1880,  and  Saulpaw 
thereupon  went  forward  and  built  the  bridge  as 
required  by  said  contract,  and  assigned  the  same 
to  complainant,  who  now  collects  tolls.  The  com- 
plainant  has  paid  the  taxes  for  several  years, 
as  alleged,  upon  the  superstructure,  and  seeks  to 
recover  the  same  from  the  county  under  the  con- 
tract, because  not  liable  for  taxes.  It  is  insisted 
that  the  bridge,  being  erected  upon  piers  belonging 
to  the  county,  is  exempt  from  taxation.  By  the 
terms  of  the  contract  the  county  "  doth  let  and 
lease  to  said  second  party  the  piers,  together  with 
the  land  upon  which  said  piers  stand,  and  all  the 
rights  of  way  and  approaches  to  said  piers,  and  all 
rights  or  franchises  of  every  description;  to  have 
and  to  hold  the  same  to  the  lessee  as  long  as  he 
shall  keep  the  same  safe,  sound,  and  in  good  re- 
pair." 

The  question  presented  and  to  be  determined 
is  whether  by  the  contract  the  complainant  has 
such  an  interest  in  the  superstructure  as  the  law 
will  regard  as  property,  and  to  the  possession 
and  enjoyment  of  which  he  is  lawfully  entitled. 
Complainant  is  now  in  possession  of  the  property. 
It  was  built  for  his  own  profit  under  an  indefinite 
lease,   and    he    is    entitled    to    retain    possession    so 
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long  as  he  shall  keep  the  bridge  safe,  sound,  and 
in  good  repair.  That  the  lease  may  be  forfeited 
by  the  act  of  the  lessee  cannot  affect  the  status 
of  the  property  as  to  its  present  ownership.  That 
the  piers  are  Exempt  from  taxation  makes  no  dif- 
ference as  to  the  ownership  of  the  superstructure. 
The  superstructure  upon  exempt  piers  or  upon 
exempt  soil  may  nevertheless  by  contract  be  sub- 
ject to  taxation.      Cooley   on   Taxation,   866,   367. 

This  question  was  directly  decided  by  the  Court 
of  Appeals  of  New  York  in  the  case  of  Elevated 
Road  V.  Board  of  AssessorSy  82  N.  Y.  The  foun- 
dations, columns,  and  superstructure  of  an  elevated 
railroad  upon  the  streets  of  the  city  were  held  to 
be  taxable  real  estate,  and  that  was  so  although 
by  the  contract  the  city  was  to  receive  a  certain 
stipulated  part  of  the  profits  arising  from  operating 
the  road.  The  fact  that  the  bridge  is  over  a 
navigable  stream  can  make  no  difference.  That 
the  public  have  rights  of  navigation  for  commer- 
cial purposes  does  not  affect  the  ownership  of  the 
bridge.  We  hold  that  the  superstructure  is  liable 
to  assessment  for  taxation.  But  it  is  insisted  that 
if  liable  for  assessment  for  taxes,  that  under  and 
by  the  contract  the  county  of  Knox  is  bound  "to 
keep  off  the  taxes."  The  contract  provides  that 
the  county  "  will  and  does  bind  itself  to  defend 
and  protect  the  said  Saulpaw  in  the  peaceable 
possession  and  enjoyment  of  all  said  properties  and 
rights,  and  against  the  claims  of  all  persons  what- 
ever."     The    covenant    is    simply   of   peaceable  pos- 

17— 6  p 
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Bession  of  said  property,  and  not  of  exemption 
from  taxation.  Nothing  is  said  in  the  contract 
about  taxeSy  and  the  proof  shows  that  nothing 
was  said  about  taxes  at  the  time  of  the  execution. 
If  the  county  had  intended  to  make  itself  liable 
for  taxes  assessed  against  the  complainant  as  the 
owner  of  the  bridge,  it  would  not  have  been  left 
to  inference. 

It  follows  that  the  decree  of  the  Chancery 
Court  dismissing  complainant's  bill  is  affirmed,  and 
complainant  will  pay  the  costs. 

Judges  Lurton  and  Snodgrass  dissent. 
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Roane  County  v.  Anderson  County. 
{Knoxville.    October  11,  1890.) 

1.  County.     Reduction  of  area  below  constitutional  minimum  not  allowed. 

Reduction  of  the  area  of  an  old  county  below  the  constitutional  mini- 
mum of  five  hundred  square  miles  cannot  be  effected  either  by  act  of 
the  Legislature  or,  a  fortiori^  of  the  County  Court. 

Constitution  construed:  Art.  X.,  §4. 

Act  construed:  Acts  1889,  Ch.  34. 

Case  cited  and  approved:  Marion  County  v,  Grundy  County,  5  Sneed, 
490. 

2.  Same.     Same,     Legislative  power  to  restore  lost  territory. 

But  the  Legislature  has  the  power  to  restore  to  a  county  territory  which 
it  may  have  lost  by  its  laches  and  long  acquiescence  in  the  claim  and 
possession  thereof  by  another  county,  and  for  that  purpose  to  detach 
that  territory  from  the  latter  county  although  the  area  be  thereby 
reduced  below  the  constitutional  minimum. 


3.  Same.     Loss  of  territory  by  laches, 

A  county  cannot,  without  express  legislative  permission,  maintain  suit, 
on  account  of  its  laches,  to  recover  territory — part  of  its  ancient 
domain— where,  with  full  knowledge  of  its  rights,  it  has  acquiesced 
in  the  assertion  and  exercise  of  ownership  and  jurisdiction  over  that 
territory  by  another  county  for  a  long  period  of  time.  Eighteen  and 
fifty  years'  acquiescence  have  been  respectively  held  sufficient  to  defeat 
the  county's  claim. 

4.  Boundary.     Call  for  line  controls  call  for  course. 

Call  for  course  yields  to  call  to  run  with  a  designated  line,  even  if  the 
line  is  unsurveyed,  provided  it  is  susceptible  of  definite  location. 

5.  Same.     Long  acquiescence  in  line  has  great  weight. 

In  the  ascertainment  of  the  location  of  ancient  lines,  long  acquiescence 
of  the  parties  interested  in  the  location  of  a  line  at  a  particular  place 
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should  have  great  if  not  controlling  weight,  where  there  are  no  exist- 
ing marks  or  living  witnesses  to  show  original  location,  and  the  calls 
and  tradition  are  themselves  vague  and  indefinite.  County  lines  are 
subject  to  this  rule. 


FROM   ROANE. 


Appeal  from  Chancery  Court  of  Roane  County. 
H.  R.   Gibson,   Ch. 

James  Sevier,  Sam  Epps  Young,  and  E.  E. 
Young  for  Roane  County. 

D.  K.  Young,  J.  A.  Fowler,  and  C.  J.  Sawyers 
for  Anderson   County. 

LuRTON,  J.  By  an  Act  passed  February  27, 
1889,  the  line  between  Roane  and  Anderson  Counties 
was  so  changed  as  to  detach  from  Roane  about 
355  acres,  upon  which  is  located  much  of  the  new 
town  of  Oliver  Springs.  Roane  County  having  an 
area  of  less  than  500  square  miles,  filed  this  bill 
to  restrain  Anderson  County  from  exercising  the 
functions  of  local  government  over  the  territory 
thus  annexed,  upon  the  ground  that  the  change 
of  line  operated  to  further  reduce  the  area  of  the 
county,  and  that  under  the  Constitution  of  the 
State  this  could  not  be  done.  Anderson  County 
concedes  that  the   area  of  Roane  cannot,  under  the 
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CoQStitation,  be  reduced  by  any  legislation,  but 
insists  that  the  territory  in  dispute  was  in  law 
and  fact  within  the  ancient  and  constitutional 
limits  of  Anderson  County,  and  that  the  Act  is 
valid  at  least  to  the  extent  that  the  territory  de- 
clared by  the  Act  to  be  within  Anderson  County 
was  in  fact  a  part  of  the  ancient  domain  of  that 
county. 

By  cross-bill  it  insists  that  along  a  part  of  the 
line  between  the  counties  there  has  been  a  strip 
claimed  by  both,  and  by  the  cross-bill  it  seeks  to 
ascertain  the  true  boundary  between,  the  counties, 
not  only  within  the  territory  embraced  in  the  Act 
of  1889,  but  the  true  line  from  Walden's  Ridge  to 
the  double  spring,  and  that  this  true  line  be  de- 
clared the   present  line   between   the   counties. 

Roane  County,  both  in  the  original  bill  and  in 
the  answer  to  the  cross-bill,  denies  any  doubt  as 
to  the  true  line,  and  insists  that^  the  line  between 
them  runs  from  a  point  on  Walden's  Ridge  east  of 
the  eastern  of  two  gaps  in  the  ridge,  then  south 
19°  east  to  the  double  springs.  She  insists  that 
this  is  the  ancient  and  constitutional  line  at  the 
point  in  dispute,  and  that  from  time  beyond  which 
the  memory  of  man  runs  not  to  the  contrary,  it 
has  been  recognized  as  the  line,  and  that  it  has 
exercised  control  and  jurisdiction  up  to  this  line, 
and  that  the  territory  placed  in  Anderson  by  the 
Act  of  1889  lies  west  of  this  true  line,  thus  re- 
ducing its  area.  Whether  this  line,  thus  claimed 
to    have    been    the    ancient    and    legal    line,   was   in 


262  KNOXVILLE : 


Roane  County  v.  Anderson  County. 


law  and  fact  the  line  originally  established,  it  in- 
sists is  now  unimportant,  for  the  reason  that  the 
long  acquiescence  of  Anderson  in  this  as  the  true 
line  has  operated  by  estoppel  and  laches  to  pre- 
vent  Anderson   from   now   asserting   the  contrary. 

Both  these  counties  were  created  by  the  Act  of 
1801.  This  Act  describes  the  western  line  of 
Anderson  at  the  point  in  dispute  as  follows: 
Beginning  at  a  point  in  the  northern  boundary  of 
the  State,  "thence  south  45°  west  to  a  point  from 
whence  south  45°  east  will  strike  Walden's  Ridge 
one  quarter  of  a  mile  above  the  gap  of  the  Indian 
Fork  of  Poplar  Creek,  thence  to  the  double  springs 
on   the   east   fork   of  said  creek." 

The  very  next  section  establishes  Roane  County, 
and  the  call  for  its  eastern  line  is  as  follows: 
Beginning  at  the  north-east  corner  of  Anderson 
County,  "thence  along  said  line  north  45°  west  to 
the  north-west  aorner  thereof."  The  call  here 
quoted,  calling  for  course  north  45°  west,  must  be 
subordinated  to  the  direction  to  run  '^with  the  line" 
of  Anderson.  Anderson '  had  not  been  surveyed, 
and  its  western  line,  as  will  be  seen  by  the  reci- 
tation already  made,  did  not  at  the  point  in  dis- 
pute run  north  45°  west.  To  run  the  eastern  line 
of  Roane  according  to  this  call  for  course  would 
not  follow  the  line  of  Anderson,  and  would  leave 
a  strip  between  the  counties  belonging  to  -neither 
county.  It  follows  that  we  can  only  locate  the 
eastern  line  of  Roane  by  first  locating  the  western 
line   of  Anderson. 
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By  the  Act  establishing  these  coanties,  Jesse 
Boysden  was  appointed  a  commissioner  upon  the 
part  of  Anderson  County  to  survey  and  establish 
the  line  between  it  and  Roane,  and  a  commis* 
sioner  was  likewise  appointed  to  represent  Roane* 
No  record  of  this  survey  can  be  found,  and  there 
is  no  satisfactory  evidence  of  any  line  or  corner^ 
marked  by  him.  That  Roysden  did  survey  the 
line  is  established  by  the  fact  that  in  1807  an 
Act  was  passed  adopting  the  line  surveyed  by  him 
as  the  line  between  Anderson  and  Roane.  Un- 
fortunately this  Act  gives  none  of  the  calls  or 
courses  of  this  line  thus  adopted.  In  the  absence 
of  any  marked  line,  or  of  the  calls  and  courses 
of  the  line  surveyed  by  Roysden  and  adopted  by 
the  Legislature  as  the  true  line,  we  are  compelled 
to  resort  to  the  indefinite  calls  in  the  Act  of 
1801,  and  to  secondary  evidence  as  to  where  the 
line  ran  as  surveyed  by  the  legislative  commis- 
sioners. There  are  two  gaps  in  Walden's  Ridge 
near  the  point  where  all  agree  the  corner  of  the 
counties  should  be.  The  natural  object  called  the 
"double  springs"  is  a  point  well  known*  The 
trouble  arises  from  the  indefiniteness  of  the  call 
for  a  point  "one-fourth  of  a  mile  above  the  gap 
of  Indian  Fork  of  Poplar  Creek."  A  small  stream 
flows  through  each  of  the  two  gaps,  which  unite 
within  a  quarter  of  a  mile  of  a  point  south  of 
the  gaps.  From  'the  junction  of  these  two  streams 
there  is  no  doubt  but  that  the  stream  is  identified 
as   the   stream    called    for    in    the    Act.      But  above 
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the  junction  of  the  two  forks  there  is  great  doubt 
on'  the  evidence  as  to  which  was  known  in  1801 
as  the  Indian  Fork.  The  weight  of  evidence  is 
that  at  present,  and  for  many  years,  the  eastern 
of  these  forks  has  been  locally  known  as  Cow 
Creek,  and  that  the  western  is  now  known  as 
Indian  Fork.  The  proof  from  old  entries,  made 
at  about  the  time  and  shortly  after  the  passage  of 
the  Act  of  1801,  would  seem  rather  to  indicate 
that  these  streams  were  then  known  as  the  West- 
ern and  Eastern  Forks  of  the  Indian  Fork.  These 
forks  make  their  way  through  Walden's  Ridge 
within  a  quarter  of  a  mile  of  each  other.  They 
are  separated  by  a  hill  250  feet  above  the  level 
of  the  streams.  But  the  hill  itself  is  very  much 
lower  than  the  top  of  the  ridge  upon  the  east 
and'  west  of  the  general  depression.  Which  of 
these  two  contiguous  gaps  was  known  as  the  gap 
of  the  Indian  Fork  in  1801  is  extremely  doubtful. 
When  we  consider  the  fact  that  the  whole  region 
was  unsettled,  and  that  the  Indians  were  within 
a  few  miles  of  this  region,  it  is  very  probable 
that  the  general  depression  through  which  these 
two  small  creeks  flowed  was  known  as  the  gap  of 
Indian  Fork.  Another  difficulty  in  the  location 
of  the  line  on  Walden's  Ridge  arises  from  the  fact 
that  the  point  near  the  gap  from  which  the  line 
is  to  run  direct  to  double  springs  is  a  point  des- 
ignated  as  "  one  quarter  of  a  mile  above  the  gap 
of  the  Indian  Fork  of  Poplar  Creek."  By  calling 
for  a  point    '^above^'   the    gap,   did    the    Legislature 
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use  the  word  "above"  with  reference  to  the 
stream  or  the  range  of  mountains  called  Walden's 
Ridge,  or  was  it  used  with  general  reference  to 
the  north  as  being  above?  Very  plausible  argu- 
ments have  been  made  in  favor  of  each  of  these 
views.  We  are  unable  to  come  to  any  satisfactory 
conclusion  with  reference  to  the  meaning  attached 
to  this  word.  We  get,  upon  the  whole,  little,  if 
any,  assistance  in  settling  the  true  corner  near  this 
gap  from  the  terms  of  the  Act  establishing  these 
counties. 

We  turn  from  the  Act  of  1801  to  a  vast  mass 
of  hearsay  evidence  as  to  where  this  line  near  the 
gap  is  said  to  have  been  located.  Hero  again 
there  is  much  confusion.  Many  witnesses  testify 
to  declarations  made  by  old  settlers  near  the  gap, 
now  deceased,  who  declared  the  line  to  begin  on 
a  walnut  in  the  western  gaj/,  and  to  run  thence 
to  the  double  springs.  Equally  as  many  testify  to 
declarations,  in  many  cases  from  the  same  resi- 
dents, that  the  corner  was  upon  the  ridge  and 
east  of  the  eastern  of  the  two  gaps.  The  greater 
weight  attaches  to  the  latter  class  of  witnesses. 
We  reach  this  conclusion  for  two  reasons :  (1)  Be- 
cause a  line  beginning  in  the  western  of  the  two 
gaps  would  entirely  ignore  the  call  in  the  en- 
abling Act,  which  located  the  call  one-quarter  of 
a  mile  "  above "  the  gap.  Any  construction  that 
might  be  adopted  would  not  begin  the  line  to  the 
double  springs  in  either  of  the  gaps.  (2)  Among 
the    witnesses    who    testify    to    declarations    of    de- 
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ceased  residents  along  the  disputed  line  are  sons 
and  grandsons  of  the  very  earliest  settlers  near  the 
gap,  and  these,  for  the  most  part,  say  that  their 
ancestors  claimed  the  line  to  begin  on  the  ridge 
east  of  the  eastern  gap.  The  witnesses  to  the 
contrary  view  were  unconnected  with  the  deceased 
declarants,  and  many  of  them  were  only  occasion- 
ally  at  the  gap. 

The  means  of  information  possessed  by  the  wit- 
nesses who  speak  of  their  own  understanding  of 
the  location  of  this  line  is  favorable  to  the  con- 
tention of  Roane  County.  In  support  of  this  hear- 
say and  opinion  evidence,  there  remains  the  very 
powerful  fact  that  notwithstanding  there  has  been 
among  the  residents  of  this  locality  some  differ- 
ence of  opinion  as  to  where  the  true  legal  line 
was,  the  county  of  Roane  has  at  all  times,  up  to 
the  passage  of  the  Act  of  1889,  claimed  and  exer- 
cised governmental  jurisdiction  up  to  the  line  be- 
ginning east  of  the  eastern  gap.  Whatever  claims 
have  been  advanced  favorable  to  the  contention  of 
Anderson,  by  either  the  county  or  its  officers,  have 
been   sporadic   and   ineffective. 

Steadily  and  persistently  the  jurisdiction  of  Roane 
over  the  disputed  territory  has  been  asserted  and 
exercised.  In  this  the  county  of  Anderson  has, 
with  some  discontent  at  times,  acquiesced.  The 
legal  claim  of  the  county  has  never  been  asserted, 
and  for  half  a  century  it  has  accepted  the  line  as 
claimed  by  Roane  to  be  the  true  legal  line.  In 
a  case   decided    at    September    Term,   1888,   between 
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the  counties  of  Roane  and  Loudon,  we  dismissed 
a  bil!  in  equity  filed  hy  Boaue  County  to  recover 
territory  which  had  been  detached  by  an  Act  of 
the  Legislature  and  added  to  the  county  of  Loudon. 
The  Act  was  void  as  having  reduced  Roane  below 
its  constitutional  area.  But  Roane  had  acquiesced 
in  the  Act  for  about  eighteen  years,  and  we  held, 
on  the  facts,  that  by  reason  of  laches  in  asserting 
title,  a  Court  of  Equity  ought  not  to  entertain  so 
stale  a  claim.  This  principle  is  applicable  to 
Anderson  County,  so  far  as  by  its  cross-bill  it 
seeks  to  assert  title  to  territory  not  embraced 
within  the  Annexation  Act  of  1889.  It  is  not 
applicable  so  far  as  the  disputed  territory  is  de- 
clared to  be  within  its  boundary.  The  Act  has 
accomplished  what  could  not  have  been  attained 
by  litigation.  Laches  would  have  repelled  a  suit, 
the  Courts  simply  refusing  to  hear  a  stale  de- 
mand. 

Having  recovered  territory  by  an  Act  of  legis- 
lation, it  is,  as  to  such  territory,  seeking  no  affirm- 
ative relief.  Laches  would  not  operate  to  bar  a 
defense  to  a  suit  seeking  to  recover  territory  an- 
nexed by  an  Act  of  legislative  power.  So  that,  if 
Anderson  County  can  show  that  the  territory  an- 
nexed by  this  Act  was  anciently  within  its  domain, 
and  has  been  unlawfully  and  without  authority  of 
law  claimed  and  controlled  by  Roane,  the  defense 
will  be  eifective,  for  laches  has  not  operated  to 
defeat  the  legal  right,  but  had  deprived  it  of  legal 
remedy. 


268  KNOXVILLE : 


Roane  County  v,  Anderson  County. 


But  while  laches  is  no  bar  to  the  defense,  yet 
it  becomes,  in  a  case  like  this,  of  very  great  weight 
in  determining  the  truth  of  the  claim  now  asserted 
as  to  the  true  line. 

The  evidential  value  of  long  acquiescence  in  a 
particular  line  as  the  true  line  is  not  lost  because 
it  does  not  amount  to  an  estoppel,  or  because  it 
is   inoperative   as   laches. 

The  fact  that  Roane  County  has  persistently  ex- 
ercised jurisdiction  oyer  this  territory,  and  that 
Anderson  County  has  submitted  without  an  appeal 
to  the  Courts  of  the  country,  becomes  a  very 
weighty  fact  as   evidence   of  the   true   line. 

We  therefore  conclude  that  upon  the  whole 
proof  the  weight  of  evidence  is  that  the  line 
between  Roane  and  Anderson  begins  at  the  point 
on  Walden's  Ridge  fixed  by  the  decree  of  the 
Chancellor  as  east  of  the  eastern  gap,  and  that  it 
runs  thence  by  a  line  south  19°  east  to  the  double 
springs.  It  follows  that  the  Act  of  1889  operates 
to  detach  from  Roane  County  territory  which  was 
at  the  time  within  the  boundary  of  that  county. 
The  Act  is  void  and  unconstitutional,  inasmuch  as 
the  area  of  the  county  was  less  than  500  square 
miles.  Marion  County  v.  Grundy  County^  5  Sneed, 
490. 

We  have  not  deemed  it  necessary  to  discuss  the 
effect  of  the  line  run  by  conunissioners  from  the 
two  counties  in  1887.  The  survey  was  not  ac- 
cepted by  Roane  County.  If  it  had  been,  it 
would     not    have     been     valid,     us     it    would     have 
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operated   to  reduce  the  area  of  the  county.     What 
the    Legislature    could    not    constitutionally   do,  the 
County  Court    of   Roane    could    not   by  its    act    or 
consent  accomplish. 
Affirm  the  decree. 
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Hurst  v.  Wilson. 
(Knoxville.    October  14,  1890.) 

1.  Rule  in  Shelly's  Case.     History  and  statement  of  rule  in  Tennessee, 

Before  its  repeal  by  Acts  1851-52  (Code,  §2814  M.  &  V.)  the  nile  in 
Shelly *s  case  was  in  force  in  Tennessee,  and  is  thus  stated  by  our 
Courts :  '*  Whenever  the  ancestor  by  any  gift  or  conveyance  takes  an 
estate  of  freehold  in  lands  or  tenements,  and  in  the  same  gift  or  coiv 
veyance  an  estate  is  afterwards  limited  by  way  of  remainder  to  his 
heirs,  or  to  the  heirs  of  his  body,  the  words  *  heirs*  or  *  heirs  of  the 
body '  are  words  of  limitation  of  the  estate  carrying  the  inheritance 
to  the  ancestor,  and  not  words  of  purchase  creating  a  contingent  re- 
mainder in  the  heirs."  This  rule  is  '*not  merely  a  rule  of  construc- 
tion, but  one  of  imperative  obligation." 

Act  construed :    Acts  1851-52,  Ch.  91  (Code,  {2814  (M.  &  V.);  2  2008 

(T.  &S.).. 

Cases  cited  and  approved:  Williams  v»  Williams,  11  Lea,  652;  Polk  v, 
Faris,  9  Yer.,  209;  Cooper  v.  Coursey,  2  Cold.,  416;  Woodrum  v. 
Kirkpatrick,  2  Swan,  224. 

2.  Same.     Example  of  will  that  fails  within  this  rule. 

The  devise  falls  within  the  rule  in  Shelly's  case,  and  vests  an  estate  in 
fee  in  the  first  taker,  where  the  testator  died  in  1844,  leaving  a  will 
containing  this  provision:  '<I  will  and  bequeath  to  my  son,  Russell 
Hurst,  my  Cate  tract  of  land  during  his  life-time,  and  at  his  death  I 
desire  the  same  to  go  to  the  heirs  of  said  Russell ;  and  in  consideration 
thereof  he  is  to  pay  a  debt  I  am  owing  the  bank  for  said  tract  of  land.'* 
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Appeal  from  Chancery  Court  of  McMinn  County. 
W.  H.  DbWitt,   Sp.   Ch. 
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W.   L.  Harbison  for  Hurst. 

BuRKETT,  Mansfield  &  Turlby,  Sam  Epps  Young, 
David   C.  Young,  and   C.  D.   Clark  for  Wilson. 

LuRTON,  J.  Elyah  Hurst  died  in  1844,  leaving 
a  will,  the  fourth  clause  of  which  is  as  follows : 
"I  will  and  hequeath  to  my  son,  Russell  Hurst, 
mj  Gate  tract  of  land  during  his  life-time,  and  at 
his  death  I  desire  the  same  to  go  to  the   heirs  ot 

said  Russell;  and  in   consideration  thereof  he  is  to 

• 

pay  a  debt  I  am  owing  the  bank  for  said  tract 
of  land."  This  land  was  sold  and  conveyed  in 
fee  by  Russell  Hurst  to  the  ancestor  of  defendants. 
Russell  Hurst  having  lately  died  intestate,  com- 
plainants, who  are  his  children,  or  the  representa- 
tives of  children,  bring  this  bill  to  recover  as  re- 
mainder-men under  the  will  of  Elijah  Hurst.  The 
defendants  have  demurred,  upon  the  ground  that 
under  the  will  Russell  Hurst  took  the  absolute 
fee. 

The  question  is  governed  by  the  rule  in  Shelly's 
case.  The  Act  of  1861-52,  repealing  the  rule  in 
this  State,  was  subsequent  to  the  death  of  the 
testator,  and  the  will  must  be  therefore  construed 
by  the  law  as  in  force  before  the  repeal  of  the 
rule  in  Shelly's  case.  Williams  v.  Williams^  11 
Lea,   652. 

That  the  rule  in  Shelly's  case  was  law  in  this 
State  before  our  Act  of  1861-62,  is  well  settled. 
Polk  V.  FariSj  9  Yer.,  209;  Cooper  v.  Coursey^  2 
Cold.,  416. 
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Thip  rule  was,  as  has  been  observed  by  Mr. 
Washburn  in  his  work  upon  real  estate,  "  not 
merely  a  rule  of  construction,  but  one  of  impera- 
tive  obligation." 

Every  circumstance  necessary  to  concur  in  order 
to  bring  into  operation  this  rule  of  property  is 
found  in  this  will.  Under  it  an  estate  for  life, 
which  is  a  freehold  estate,  is  vested  in  the  an- 
cestor of  complainants.  By  the  same  assurance 
the  remainder  is  limited  to  the  ^^  heirs"  of  the 
first  taker.  The  estate  devised  to  each  is  of  the 
same  quality,  both  estates  being  legal  estates.  The 
rule  as  stated  by  this  Court  is  this:  "Whenever 
the  ancestor  by  any  gift  or  conveyance  takes  an 
estate  of  freehold  in  lands  or  tenements,  and  in 
the  same  gift  or  conveyance  an  estate  is  after- 
wards limited  by  way  of  remainder  to  his  heirs, 
or  to  the  heirs  of  his  body,  the  words  *  heirs'  or 
'  heirs  of  the  body '  are  words  of  limitation  of  the 
estate  carrying  the  inheritance  to  the  ancestor,  and 
not  words  of  purchase  creating  a  contingent  re- 
mainder  in   the   heirs."      9   Yer.,   209. 

There  is  nothing  favorable  to  the  complainants 
in  the  fact  that  the  testator  charges  the  devisee 
with  the  payment  of  purchase-money  due  for  the 
land.  This  does  not  convert  it  into  a  bargain 
and  sale,  and  is  the  ordinary  method  of  charging 
a  devise  or  a  legacy  with  a  burden  in  favor  of 
another.  This  circumstance,  if  of  any  weight, 
would  rather  tend  to  show  that  the  testator  in- 
tended  to   devise  an  estate   in  fee  to  his   son   rather 
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than  a  mere  estate  for  life.  The  case  is  governed 
by  Folk  V.  Faris^  9  Yer.,  210;  Woodrum  v.  Kirk- 
Patrick^  2  Swan,  224,  and  Williams  v.  Williams^  11 
Lea,  652.  We  see  nothing  to  justify  us  in  taking 
it  out  of  the  well-settled  law  as  administered  be- 
fore the  abolition  by  statute  of  the  ancient  rule 
laid   down   in   Shelly's   case. 

Russell  Hurst  took  an  estate  in  fee,  and  his 
deed  operated  to  pass  the  fee  to  his  vendee,  the 
ancestor  of   defendants. 

The    decree    overruling    the    demurrer    must    be 
reversed,  the   demurrer   sustained,   and  the    bill   dis- 
missed  with   costs. 
18— 5  p 
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Raht  V,  Meek. 
{Knoxville.     October  16,   1890.) 

1.  Administration.     Sa/e  o/ land  io pay  Mis,     Statute  of  limitatums. 

Proceedings  to  sell  decedent's  lands  to  pay  debts  are  not  barred,  though 
instituted  more  than  seven  years  after  his  death,  if  brought  within 
that  period  after  the  creditor,  acting  with  due  diligence,  has  obtained 
judgment  against  the  personal  representative. 

Code  construed:  K3"9»  34^3  (M.  &  V.);  K2281,  2786  (T.  &  S.). 

Case  cited  and  approved :  Henry  v.  Mills,  i  Lea,  144. 

(See  also  i  Lea,  135 ;  16  Lea,  349.) 

2.  Same.     Same.     Void  sale.     Partus, 

Administration  sale  of  decedent's  lands  to  pay  his  debts  is  void,  and 
confers  no  title  upon  a  purchaser  thereat,  when  made  under  proceed- 
ings against  the  heir  commenced  after  he  had  conveyed  his  interest 
in  the  lands  descended  to  a  purchaser  who  was  not  made  a  party,  and 
whose  deed  had  been  duly  registered. 

3.  Same.     Same,     Effect  of  heir's  conveyance. 

The  purchaser  of  descended  lands  from  the  heir  acquires  a  good  and 
indefeasible  title  against  all  persons  except  the  ancestor's  creditors, 
and  as  to  them  also  if  the  purchase  was  bona  fide.  In  suit  by  ances- 
tor's creditors  against  the  heir's  vendee  to  subject  such  lands  to  debts, 
the  burden  is  upon  the  latter  to  show  bona  fides  of  his  purchase. 

Code  construed  :  ?g2435,  3^94  (M.  &  V.) ;  {?  1765,  2256  (T.  &  S.). 

Case  cited  and  approved:  Gibson  v.  Jones,  13  Lea,  692. 

(See  also  Smith  v,  Thomas,  14  Lea,  324.) 


FROM    POLK. 


Appeal    from    Chancery    Court    of   Polk    County. 
W.   H.   DbWitt,   Sp.   Ch. 
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« 

P,   B.   Mayfibld  &   Son  for  Raht. 
L.   A.   Gratz   for   Meek. 

LuRTON,  J.  Complainants  claim  title  to  an  un- 
divided one-twenty-fourth  interest  in  a  tract  of 
land  in  Polk  County  under  a  deed  made  by  A. 
P.  Caldwell  to  their  ancestor,  Julius  Raht.  A.  P. 
Caldwell  claimed  title  as  an  heir  at  law  of  John 
Caldwell,  who  died  intestate,  leaving  eight  children, 
one   of  whom   was   the   vendor. 

John  Caldwell  died  October  20,  1869,  and  at 
the  time  of  his  death  was  the  owner  of  an  undi- 
vided one-third  interest  in  this  Polk  County  land. 
October  20,  1876,  just  seven  years  after  the  death 
of  John  Caldwell,  his  son,  A.  P.  Caldwell,  sold 
and  conveyed  to  Julius  Raht,  for  the  recited  con- 
sideration of  one  thousand  dollars,  his  one-eighth 
interest  as  one  of  his  father's  heirs  in  this  Polk 
County  land.  In  March,  1877,  being  after  this 
alienation  by  the  heir,  a  bill  was  filed  in  the 
Chancery  Court  of  Polk  County  against  all  of  the 
heirs  of  John  Caldwell,  including  A.  P.  Caldwell, 
by  creditors  of  the  intestate,  who  had  in  1872  re- 
covered judgments  against  the  administrator,  to  sell 
the  undivided  interest  of  the  intestate  to  pay  debts 
of  the  estate.  The  deed  from  A.  P.  Caldwell  to 
Julius  Raht  had  been  theretofore  duly  recorded,  but 
this  alienation  of  the  share  of  one  of  the  heirs  of 
the  intestate  was  ignored,  and  Julius  Raht  was 
not    made    a    party   to    this    creditor's  bill.      Under 
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this  bill  such  proceedings  were  had  as  resulted,  in 
1882,  in  a  sale  of  the  entire  one-third  interest  of 
the  intestate,  including  the  one-eighth  share  of  A. 
P.  Caldwell  therein.  At  this  sale  Defendant  Meek 
became  the  purchaser.  Although  this  proceeding 
to  reach  the  land  of  the  heirs  to  satisfy  debts  of 
the  ancestor  was  begun  more  than  seven  years 
after  descent  cast,  yet  it  was  in  time,  having  been 
begun  within  seven  years  after  judgment  against, 
the  administrator.      Mills  v.   Henry y  1   Lea,   144. 

This  bill  is  filed  by  complainants,  who  are 
devisees  of  Julius  Raht,  to  cancel  the  decree  and 
deed  under  which  Defendant  Meek  claims  as  a 
cloud  upon  their  title  to  the  one  undivided  one- 
eighth   interest   of  A.   P.   Caldwell. 

This  alienation  by  the  heir  was  previous  to  the 
beginning  of  any  sjiit  to  subject  the  lands  of  the 
intestate  to  the  satisfaction  of  debts  due  by  the 
intestate.  The  lands  of  an  intestate  descend  to 
the  heir.  They  are  assets  only  sub  modo,  and 
cannot  be  subjected  by  the  creditor  in  the  heir's 
hands  until  it  is  shown  that  the  personalty  has 
been  exhausted  in  the  payment  of  debts.  Lauds 
bona  fide  aliened  by  the  heir  before  the  bringing 
of  a  suit  to  subject  the  land  to  payment  of  debts 
are  not  liable  to  the  creditor,  but  the  heir  in 
such  case  is  answerable  to  the  creditor  for  the 
value  of  the  land  aliened.  Code,  §§1768,  1764, 
2256. 

The  purchaser  from  the  heir  will,  as  against 
the   creditor    of   the  iKtestate,   acquire    a    good    and 
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indefeasible  title,  provided  he  is  a  bona  fide  pur- 
chasei',  but  the  burden  is  upon  him,  when  the 
creditor  seeks  to  subject  such  land,  to  show  that 
his  purchase  was  in  good  faith.  This  we  regard 
as  settled  by  the  case  of  Gibson  v.  Jones,  18  Lea, 
692. 

The  registered  deed  of  the  heir  operated  to 
convey  the  legal  title  to  his  vendee.  This  could 
only  be  defeated  by  the  suit  of  a  creditor  to 
which  the  alienee  was  a  party.  Such  a  vendee 
had  a  right  to  show,  if  he  could,  that  the  per- 
sonalty had  not  been  exhausted,  or  that  he  was  a 
bona  fide  purchaser.  Obviously  his  title  cannot  be 
aflfected  by  a  suit  against  the  heir  alone.  The 
proceeding  under  which  defendant  claims  to  have 
acquired  the  title  of  A.  P.  Caldwell  was  void  so 
far  as  it  affected  the  interest  previously  conveyed 
to  Julius  Raht.  It  is  immaterial  now  to  inquire 
whether  this  alienation  was  bona.  fide.  This  in- 
quiry would  only  be  relevant  in  a  suit  by  a  cred- 
itor to  subject  alienated  lands.  The  defendant  is 
not  such  a  creditor,  and  his  title  must  stand  or 
fall  upon  the  validity  of  a  .title  acquired  under  a 
proceeding  to  which  the  alienee  of  the  heir  was 
not  a  party.  The  alienee  of  the  heir  is  not 
bound  by  such  a  decree,  and  the  title  of  the  pur- 
chaser under  such  a  decree  is  invalid  in  so  far  as 
there  had  been  a  previous  registered  alienation  by 
the   heir. 

Affirm   the  decree,   with   costs. 
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State,  ex  reL^  r.  Lookout  Bank. 
{Knoxoille.     October  20,   1890.) 

I.  Banks.     Incorpordted  banks  are  not  embraced  by  Act  of  iSj^-^dOy  Ch,  i2g. 

Incorporated  banks  are  not  embraced  by  the  provisions  of  the  Act  of 
1859-60,  Ch.  129,  entitled,  **An  Act  to  encourage  the  use  of  private 
capital,"  and  therefore  are  not  liable  for  the  penalty  therein  imposed 
for  taking  usury  in  violation  of  that  statute.  That  Act  applies  alone 
to  *'  persons  and  partnerships,  and  associations  of  persons  paying 
taxes  for  the  use  of  money  as  money-lenders."  It  does  not  include 
corporations. 

Act  construed:  Act  of  1859-60,  Ch.  129. 

Code,  ^§2486-2488  (M.  &  v.);  §?  i829/(T.  &  S.). 


2.  Same.     Purpose  of  Act  of  iSjg-60,  Ch.  i2g. 

Private,  unchartered  banking  was  prohibited  absolutely  by  Act  of  1827, 
Ch.  85  (Cor.  &  Nich.,  p.  121).  This  prohibition  had  been  so  far  re- 
laxed prior  to  the  Act  of  1859-60,  Ch.  129,  as  to  allow  **  discounting 
securities  for  money  and  shaving  notes  "  upon  payment  of  a  license 
tax.  (Code,  §550,  subsec.  9  (T.  8c  S.).  The  purpose  of  the  Act  of 
1859-60  was  to  further  modify  the  Act  of  1827,  and  to  practically 
restore  the  right  of  private  banking  as  it  had  existed  prior  to  1827. 

Cases  cited:  Insurance  Company  v.  Insurance  Company,  11  Hum.,  23; 
liazen  v.  Bank,  I  Sneed,  119. 


FROM    HAMBLEN. 


Appeal   in   error  from   Circuit  Court  of  Hamblen 
County.      W.   R.   Hicks,   J. 


SEPTEMBER  TERM,  1890.  2T9 

State,  ex  reL^  v.  Lookout  Bank. 

Thomas   Curtin  for  Relator. 
Jambs   G.  Rose  for  Bank. 

Lea,  J.  This  is  a  qui  lam  action  to  recover  a 
penalty  of  |500  for  alleged  usury.  The  defendant 
is  sued  as  an  incorporated  bank.  The  suit  is 
based  upon  §§2486,  2487,  2488  of  (M.  &  V.)  Code, 
which  IS  copied  from  the  Act  of  1859-60,  Ch.  129. 
The  Act  is  entitled,  "An  Act  to  encourage  the 
use  of  private  capital,"  and  the  first  section  is  as 
follows : 

^^  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Tennessee^  That  hereafter  all  persons  and 
partnerships,  and  associations  of  persons  paying 
taxes  for  use  of  money  as  money-dealers,  in  ac- 
cordance with  the  laws  in  such  cases  made  and 
provided,  shall  be  hereafter  allowed  to  receive 
deposits,  issue  checks  or  bills  of  exchange,  or  dis- 
count notes,  bills,  or  other  securities;  Provided^ 
Such  person  shall  not  be  allowed  to  charge  on 
bills  a  greater  discount  than  legal  interest,  and  the 
current  rate  of  exchange  then  existing  in  favor  of 
the  place  where  the  bill  is  drawn,  and  against  the 
place  upon  which  it  is  drawn;  Provided  further^ 
That  this  Act  shall  not  be  construed  to  authorize 
such  persons,  partnerships,  or  associations  to  issue 
and  put  in  circulation  any  instrument  or  promise 
to  pay  money  intended  to  pass  as  currency  or 
money;  And  provided  further,  That  no  such  persons 
or  companies  shall  be  allowed  to  receive  on  deposit 
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or  pay  out  the  note  of  any  bank  not  chartered 
by  this  State,  nor  shall  they  pay  out  any  interest 
on  deposits;  and  for  every  violation  of  any  one 
of  these  provisions,  such  person,  partnership,  or 
association  of  persons,  shall  be  liable  to  a  penalty 
of  five  hundred  dollars,  recoverable  in  any  Court 
having  jurisdiction  thereof,  one-fourth  to  the  in- 
former or  prosecutor,  and  the  other  three-fourths 
to   the   State." 

The  question  presented  is.  Do  the  provisions  of 
this  Act  apply  to  incorporated  banks?  or  was  it 
intended  to  define  and  regulate  the  business  of 
private  banking^  or  rather  of  those  who  pay  "taxes 
for  the  use  of  money  as  money-dealers?"  We  are 
of  the  opinion  that  the  Act  was  not  intended  to 
apply  to  incorporated  banks,  for  the  following 
reasons : 

First, — The  caption  shows  that  it  applies  to 
natural   persons  and   not  to   corporations. 

Second. — The  Act  does  not  mention,  or  rather  omits 
to  include  within  its  provisions,  corporations  or 
chartered  banks,  although  there  were  quite  a  num- 
ber of  them  in  the  State  at  the  passage  of  the 
Act.  These  banks  were  regulated  by  laws  found 
in   their   charters,   or    other   laws   then   in   force. 

Third. — The  fact  that  the  persons  referred  to 
in  the  Act  are  expressly  designated  as  persons 
"  paying  taxes  for  the  use  of  money  as  money- 
dealers,"  indicates  that  it  was  purposely  meant 
to  exclude  banks  from  the  operation  of  the 
statute,    else    the     circumlocution     to     designate     to 
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whom  the  Act  applies  would  not  have  been 
used. 

Fourth. — By  the  Act  such  persons,  partnerships, 
and  associations  "  shall  be  hereafter  allowed  to  receive 
deposits,  issue  checks  or  bills  of  exchange,  or  dis- 
count notes,  bills,  or  other  securities."  This  was 
certainly  intended  to  confer  these  privileges  on 
some  one  that  did  not  have  them.  Incorporated 
banks  had  the  privileges  already,  and  always  had 
the  privileges  conferred  by  the  Act.  It  was 
manifestly  intended  to  confer  these  privileges  upon 
the  licensed  money-dealers,  and  not  upon  incorpo- 
rated  banks. 

Fifth. — The  second  proviso  in  the  Act  is  as 
follows:  ^^ Provided  further^  That  this  Act  shall  not 
be  construed  to  authorize  such  persons,  partner- 
ships, or  associations  to  issue  and  put  in  circula- 
tion any  instrument  or  promise  to  pay  money  in- 
tended to  pass  as  currency  or  money."  This  was 
a  prohibition  against  issuing  bills  or  notes  to  cir- 
culate as.  money.  At  that  time  chartered  banks 
were  authorized,  under  certain  restrictions,  to  issue 
notes  to   circulate   as   money. 

Sixth. — The  third  proviso  of  the  Act  prohibits 
any  such  persons  or  companies  "  to  receive  on  de- 
posit or  pay  out  the  notes  of  any  bank  not  char- 
tered by  this  State.".  This  is  an  express  recog- 
nition on  the  face  of  the  Act  that  chartered  banks 
of  this  State  then  had  the  right  to  issue  notes  or 
bills  as  money,  and  that  persons,  partnerships,  and 
associations  provided   for  in  the  Act  were  expressly 
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prohibited  from  issuing  any  such  bills  or  notes  of 
their  own,  and  only  allowed  to  receive  on  deposit 
and  pay  out  the  notes  of  such  chartered  banks  of 
this   State. 

Seventh. — At  the  same  session  of  the  Legislature, 
and  only  a  few  days  prior  to  the  passage  of  the 
Act  under  consideration,  the  Legislature  of  1859-60 
passed  an  Act  entitled  "An  Act  to  reform  and 
regulate  the  business  of  banking  in  Tennessee." 
This  Act  was  upon  the  subject  of  incorporated 
banks  and  to  regulate  the  same.  Among  other 
things,  it  authorized  incorporated  banks  to  issue 
circulating  noteg,  to  pass  as  money,  and  prohibited 
such  banks  from  paying  out  any  notes  except  such 
as  Avere  payable  at  its  own  counter,  or  that  of 
its  branches.  The  Act  under  consideration  was 
passed  a  few  days  afterward,  entitled  "An  Act  to 
encourage  the  use  of  private  capital,"  in  which 
persons,  partnerships,  and  associations  of  persons 
are  prohibited,  under  the  penalty  of  $500,  from 
issuing  notes  at  all.  The  one  Act  does  not  and 
was  not  intended  to  repeal  the  other.  The  first 
applied  to  incorporated  banks  and  the  latter  to 
"  persons,  partnerships,  and  associations  of  persons 
paying  taxes  for  the  use  of  money,  as  money- 
dealers,"   and   not   to   incorporated   banks. 

Prior  to  the  Act  of  1827  private  or  unchartered 
banking  was  held  to  be  a  "  common  law  right; 
which  any  person  might  lawfully  exercise."  11 
Hum.,  23;  1  Sneed,  119.  But  the  Act  of  1827, 
Ch.  85,  absolutely  prohibited  all  private,  unchartered 
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The  exercise 
and  payment 
restoration  of 
banking.      It 


banking,  but  recognized  and  permitted  chartered 
banking.  Car.  &  Nich.,  p.  121.  The  Act  of  1827 
was  in  force  until  the  Act  of  1859-60,  except  so 
modified  as  to  create  and  define  the  privilege  of 
"discounting  securities  for  money,  and  shavins: 
notes."  Code,  §  550,  subsection  9. 
of  this  privilege  required  a  license 
of  a  tax.  This  was  only  a  partial 
the  common  law  right  of  private 
gave  no  authority  to  receive  deposits,  to  issue 
checks,  or  to  buy  and  sell  exchange,  all  of  which 
are  legitimate  banking  operations.  Thus  the  law 
stood  until  the  Act  of  1859-60,  Ch.  129,  was 
passed,  and  its  manifest  purpose  was  to  further 
relax  the  Act  of  1827  and  to  practically  restore 
the  common  law  right  of  private  banking  in  the 
form   of  a   licensed   privilege. 

The  action  of  the  Circuit  Judge  sustaining  the 
demurrer  to  plaintift^'s  declaration  is  sustained,  and 
his   suit  is   dismissed,   with   cost. 
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Boyd  v.  Johnston. 
{Knoxville.     October  23,  1890.) 

1.  Administrator.     Personally  liable  upon  note  executed  for  debt  of  the  estate. 

An  administrator  is  personally  liable  upon  his  note  executed  for  a  debt 
of  his  intestate,  although  he  adds  his  official  designation  to  his  signa> 
ture. 

Case  cited  and  approved:  East  Tenn.  Iron  Co.  v.  Gaskell,  2  Lea,  742. 

2.  Same.     Same,     Liability  limited  to  assets. 

But  the  personal  liability  of  the  administrator  is  limited,  as  between 
original  parties,  to  the  creditor's  proper  pro  rata  of  the  assets  of  the 
estate,  where  the  administrator,  without  intending  to  incur  any 
personal  liability,  executed  the  note  for  his  intestate's  debt  solely 
upon  consideration  of  the  assets,  then  supposed  to  be* sufficient,  but 
which  were  in  fact  insufficient,  to  pay  all  debts  in  full. 

Cases  cited  and  approved:  13  Wend.,  557;  7  Gratt.,  300. 

3.  Same.     Satne,     Burden  of  proof , 

Presumption  of  sufficient  assets  arises  from  the  execution  of  the  note, 
and  the  burden  is  upon  the  administrator  to  rebut  this  presumption 
b^  proof.  When  this  presumption  is  rebutted,  then  the  burden  shifts 
to  the  payee  to  show  other  sufficient  consideration  for  the  note. 

4.  Same.     Same.     Additional  consideration. 

The  surrender  by  the  creditor  of  a  supposed  partner's  lien  or  claim  upon 
the  assets  of  the  estate,  affords  no  consideration  for  .extending  the 
administrator's  personal  liability  upon  his  note  beyond  the  creditor's 
pro  rata  of  those  assets,  where  the  evidence  fails  to  show  that  any  dis- 
tinguishable partnership  assets  came  to  the  administrator's  hands. 
The  partner,  in  such  case,  is  in  no  better  attitude  than  general 
creditors. 


FROM    MONROE. 


Appeal  from  Chancery  Court  of  Monroe  County. 
W.   H.   DbWitt,   Sp.   Ch. 
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Pritchard,   Sizbr   &  Thomas  for  Boyd. 

H.  H.  Taylor  and  Stephens  &  Hicks  for 
Johnston. 

Lurton,  J.  This  case  involves  the  question  of 
the  personal  liability  of  Mrs.  Boyd  upon  a  note 
signed  by  her  as  administratrix.  The  note  is  in 
these   words : 

"$561.21.  October  11,   1882. 

"For    value    received    I    promise    to    pay    J.    F. 
Johnston,  or   order,  $561.21    on   demand,  with   inter-, 
est   from   date. 

"(Signed)  Lou   R.   Boyd,   Adm'xP 

At  the  time  this  note  was  executed  Mrs.  Boyd 
was  the  administratrix  of  her  husband's  estate.  A 
suit  having  been  brought  at  law  against  her  per- 
sonally, she  has  filed  this  bill  in  equity  to  enjoin 
the  action.  Defendant  has  answered,  and  filed  a 
cross-bill  praying  a   decree  against  her. 

The  proof  shows  that  Mrs.  Boyd  supposed  the 
estate  in  her  hands  solvent  at  the  time  she  gave 
the  note.  Subsequently  it  proved  insolvent,  and 
proper  steps  were  taken  to  settle  it  as  such.  The 
assets  in  her  hands  will  pay  only  abput  fifteen 
cents   on   the  dollar. 

It  is  doubtless  true  that  she  supposed  she  was 
incurring  no  personal  liability  by  the  execution  of 
this  note;  but  she  has  entirely  failed  to  establish 
that  any  representation  to  that  efi'ect  was  made 
by  the  payee.     There  is   no  principle  better  settled 
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than  that  au  administrator  executing  a  note  for  a 
debt  due  from  the  intestate  binds  himself  person- 
ally, notwithstanding  there  be  added  to  the  signa- 
ture an  official  designation.  East  Tenn.  Iron  Co, 
V.    Gaskell,   2   Lea,   742. 

Regardless  of  any  personal  consideration,  the 
assets  of  the  estate  are  a  consideration  supporting 
the  promise  to  pay.  The  fact  of  the  execution  of 
such  a  note  is  prima  facie  evidence  of  assets,  be- 
cause they  are  the  legal  consideration  upon  which 
the  law  presumes  the  note  to  rest.  Therefore,  it 
is  not  incumbent  on  the  payee  to  prove  assets. 
This  presumption  of  a  consideration  may,  however, 
be  rebutted  between  the  original  parties  by  the 
defendant  showing  that  in  fact  there  was  a  defi- 
ciency of  assets,  and  therefore  a  failure  of  consid- 
eration  to  support  the  note.  When  such  deficiency 
is  shown,  the  liability  w^ill  be  diminished  to  the 
extent  of  such  failure  of  consideration.  The  Bank 
of  Troy  v.  Topping ^  13  Wend.,  557;  Snead  v. 
Coleman^  7  Gratt.^  300;  Daniel  on  Neg.  Ins.,  Sec. 
263. 

Unless  there  be  some  other  consideration  than 
the  assets  of  the  estate,  the  decree  of  the  learned 
Chancellor  permitting  a  recovery  only  to  the  ex- 
tent  of  assets   must  be   affirmed. 

Defendant's  counsel,  however,  insist  that  the  evi- 
dence shows  that  the  intestate  and  Johnston  were 
partners  in  a  large  transaction  in  pork,  which  was 
unsettled,  and  that  Johnston,  as  surviving  partner, 
had    a    right   to   wind    up    this    partnership    matter. 
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and  to  priority  of  satisfaction  out  of  the  partner- 
ship assets  in  the  adjustment  of  his  equity  as  a 
partner,  and  that  the  surrender  of  this  right  of 
preference  after  payment  of  partnership  liabilities 
and  of  his  lien  on  the  assets  of  the  firm,  wae  an 
additional  consideration  sufficient  to  support  the 
note. 

If  there  was  any  other  consideration  than  a 
sufficiency  of  assets,  then,  as  remarked  by  Judge 
Moncure  in  Snead  v.  Coleman^  "it  is  consistent 
alike  with  justice  and  the  intention  of  the  parties 
that  the  executor  should  be  personally  liable  for 
the  debt."  The  presumed  sufficiency  of  assets 
having  been  rebutted,  the  burden  is  upon  the 
payee  to  establish  some  other  sufficient  considera- 
tion of  benefit  to  the  maker  of  such  a  note,  or 
some  detriment  or  loss  arising  out  of  the  agree- 
ment to  the  payee.  The  proof  entirely  fails  to 
establish  that  any  of  the  partnership  pork  was  on 
hand  at  the  death  of  the  intestate.  The  partner- 
ship was  in  a  single  lot  of  pork,  and  each  had  in 
it   an   undivided  half  interest. 

It  was  bought  in  the  fall  of  1881.  Boyd  was 
to  hold  and  sell  it  on  the  joint  account.  Johnston 
testifies  himself  that  Boyd,  before  his  death,  told 
him  that  he  had  shipped  all  of  the  partnership 
pork  in  his  own  name.  It  appears  further  that 
Boyd  had  pork  of  his  own,  and  that  he  had  so 
kept  his  books  that  it  was  impossible  to  distinguish 
sales  of  partnership  pork  from  his  individual  sales. 
To    complicate   matters    still    further,    he    seems    to 
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have  had  some  joint  pork  transactions  with  one 
Hoyle.  Whether  there  were  any  partnership  assets 
in  the  shape  of  claims  for  pork  sold  and  not  paid 
for  does  not  satisfactorily  appear.  Boyd  had  told 
Johnston  that  a  firm  in  Lynchburg,  Va.,  owed 
them  for  pork,  but  whether  this  was  afterwards 
collected  by  Boyd  is  not  shown*  A  Mr.  Hoyle, 
who,  as  stated  before,  was  himself  interested  with 
Boyd  in  some  pork  transactions,  seems  to  have 
taken  charge  of  Boyd's  books  showing  sales  of 
pork,  and  to  have  collected  in  outstanding  claims. 
Whether  he  collected  any  thing  on  account  of 
sales  for  Boyd  and  Johnston  is  not  sufficiently 
shown.  Mr.  Johnston  himself  says  that  these 
books  were  in  such  condition  that  it  was  impossible 
to  ascertain  any  thing  concerning  the  results  of 
this  joint  transaction.  In  consequence  of  his  in- 
ability to  ascertain  any  thing  about  the  matter,  he 
proposed  that  the  claim  should  be  adjusted  by 
returning  to  him  the  balance  of  capital  he  had 
remaining  in  the  firm,  and  ten  per  cent,  thereon 
as  an  estimate  of  his  share  of  profits.  This  was 
agreed  to,   and   the   note   involved   executed. 

That  Hoyle  paid  over  to  Mrs.  Boyd  moneys  col- 
lected by  him  on  sales  made  by  Boyd,-  does  not 
establish  that  the  fund  arose  from  collections  of 
partnership  claims;  for,  as  before  stated,  Boyd  sold 
the  partnership  pork  in  his  own  name,  and  made 
sales  on  his  own  account,  and  on  account  of  him- 
self and  Hoyle,   all   in  his  own   name. 

In  this  condition    of   affairs,   there   is   not   shown 
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any  partnership  assets  upon  which  Johnston  could 
have  fastened  a  lien  for  the  adjustment  of  his 
equity  as  a  partner.  His  claim  was  nothing*  more 
or  less  than  a  claim  against  the  intestate  for  his 
interest  in  the  partnership  assets  appropriated  to 
his   own   use  by   sales   in   his   own   name. 

There  was  not,  therefore,  any  surrender  of  dis- 
tinguishable partnership  assets  to  the  administratrix, 
and,  therefore,  no  loss  or  detriment  resulting  from 
his  abandonment  of  any  right  to,  or  lien  upon, 
partnership  assets.  His  claim  was  in  no  better 
attitude  than  the  general  creditors  of  the  estate, 
and  there  was  no  other  consideration  for  the  note 
than   the  assets   of  the   estate. 

Affirm    the    decree    with    costs    of     this     Court 

against  the   appellant. 
19— 5  p 
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KbNNER    17.    LOTD. 

{Knoxville.      October  23,  1890.) 

Redemption  of  Land.    Ineffectual,  when. 

Redemption  of  land  by  a  judgment  creditor  who  has  no  lien  or  levy 
thereon,  is  wholly  ineffectual  when  the  judgment  debtor  had  con- 
veyed the  land  by  registered  deed  after  the  original  levy,  and  prior 
to  the  sale  under  that  levy. 


FROM   HAMBLBN. 


Appeal  from  Chancery  Court  of  Hamblen  County. 
John  P.   Smith,   Ch. 

J.   T.   A  J.   K.   Shields  for  Kenner. 

Jambs  G.  Rose  for  Loyd. 

TuRNBY,  Ch.  J.  On  March  11,  1888,  Lookout 
Bank  of  Morristown  obtained  judgment  against 
Daniel  J.  Taylor  for  $2,105.80.  An  execution  there- 
from was  levied  on  a  tract  of  land,  and  on  April 
1,  1889,  a  sale  was  had,  the  bank  becoming  the 
purchaser. 

On  March  25,  1889,  six  days  before  sale  under 
execution,    Taylor    sold    the    land    to    Eenner,    who 
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agreed  to  pay  off  incumbrances  in  part  considera- 
tion  of  the  purchase  -  price.  Kenner  went  into 
possession,  and  still  holds  it. 

On  March  14,  1890,  R.  B.  Loyd,  a  judgment 
creditor  of  Taylor,  redeemed  from  the  bank.  Will- 
iam Crosby,  also  a  judgment  creditor  of  Taylor, 
redeemed  from  Loyd. 

The  judgments,  except  that  of  the  bank,  were 
before  Justices  of   the  Peace. 

The  bill  admits  the  land  is  subject  to  the  debt 
of   the  bank. 

The  bill  seeks  to  remove  any  cloud  upon  the 
title  of  Kenner  by  the  redemptions  mentioned, 
charging  that  no  interest  or  title  was  acquired 
thereby. 

The  Chancellor  dismissed  the  bill.  This  was 
error.  If  at  the  time  of  purchase  Kenner  had 
paid  off  the  judgment  of  the  bank,  its  levy  would 
have  been  relieved,  and  no  lien  of  any  sort  would 
have  existed.  The  Justices'  judgments  were  not 
liens.  So  far  as  appears,  no  execution  ever  had 
been  issued.  If  the  bank,  then,  had  been  paid, 
there  was  nothing  to  authorize  a  sale.  That  levy 
was  the  only  incumbrance.  It  is  not  now  denied, 
but  is  confessed,  that  the  land  is  subject  to  the 
payment  of   that    debt. 

The  Justice  judgment  creditors  bear  no  such 
relation  to  the  bank  creditor  as  to  be  in  a  con- 
dition to  work  out  any  equity,  or  establish  through 
it  any   incumbrance  on  the  land. 

The   bank   judgment    out    of   the   way,   the   mat- 
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ter  stands  with  the  outstanding  Justices'  judgments 
alone,  and  we  know  of  no  rule  of  law  or  equity 
prohibiting  a  land-owner  to  sell  until  such  claims 
have  been  paid,  or  making  his  sale  subject  to  in- 
cumbrances because  of   them. 

The   decree  is    reversed,   and    decree    here    grant- 
ing relief   prayed. 
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{Knoxville.    October  80,  1890.) 


I*.  Eminent  Domain.     Foundation  and  limit  of  tkt  power. 

The  power  to  take  private  property  for  public  use  depends  upon,  and 
is  limited  by,  the  necessities  of  the  public.  Hence  the  absolute  fee 
in  land,  or  its  exclusive  possession,  will  not  be  condemned  for  a 
public  purpose  where  a  mere  easement  in,  or  conjoint  occupation  of, 
the  land  will  suffice  to  meet  the  necessities  of  the  public. 

2.  Same.      Construction  of  railway  charter. 

Railway  company  constructed  road  over  a  tract  of  land,  and  operated 
it  continuously  for  thirty  years  after  completion.  It  did  not  condemn 
or  pay  for  the  land  taken,  and  had  no  contract  with  the  land-owner 
in  reference  to  right  of  way,  I  ts  charter  provided  that  in  absence  of 
any  contract  with  the  land-owner  '*  it  shall  be  presumed  that  the  land 
upon  which  the  said  road  may  be  constructed,  together  with  a  space 
of  one  hundred  feet  on  each  side  of  the  center  of  said  road,  has  been 
grantecl  to  the  company  by  the  owner  thereof,  and  the  said  company 
shall  have  good  right  and  title  thereto,  and  shall  have,  hold,  and 
enjoy  the  same  as  long  as  the  same  be  used  only  for  the  purpose  of 

.  said  road,  and  no  longer,  unless  the  persons  owning  the  said  land  at 
the  time  that  part  of  the  road  which  may  be  on  said  land  was  finished, 
or  those  claiming  under  him,  her,  or  them,  shall  apply  for  an  assess- 
ment for  value  of  said  land,  as  hereinbefore  directed,  within  five 
years  next  after  that  part  of  said  road  was  finished ;  and,  in  case  the 
said  owners,  or  those  claiming  under  them,  shall  not  apply  for  such 
assessment  within  five  years  next  after  said  part  was  finished,  they 
shall  be  forever  barred  from  recovering  the  said  land  or  having  any 
assessment  or  compensation  therefor.*'  ' 

Held:  The  railway  company  did  not  take  the  absolute  fee  or  exclusive 
right  to  possession  of  the  *' space  of  one  hundred  feet  on  each  side  of 
the  center"  of  its  road,  but  only  an  easement  therein  commensurate 
with  its  legitimate  necessities.  ^ 

Act  construed :  Acts  of  1847-48,  Ch.  -  ,  Sec.  23. 

Case  cited  and  approved:  68  N.  Y.,  594. 
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3.  Same.     Same,     Owner's  possession  not  adi>erse. 

Subject  to  this  easement  of  the  railway  company  in  the  lands  taken, 
the  fee  and  right  of  possession  remain  with  the  owner;  and  there- 
fore his  possession  of  the  land  for  agricultural  purposes  is  not  adverse 
to  the  company's  rights,  so  long  as  the  land  is  not  required  for  rail- 
road purposes,  and  there  is  no  open  assertion  of  any  right  hostile  to 
or  incompatible  with  the  company's  easement  therein. 

4.  Same.     Same,     Right  to  put  in  side-track. 

Under  the  easement  acquired  by  the  railway  company,  it  had  the  right 
to  put  in  a  necessary  side-track  upon  the  land  taken  within  thirty 
yards  of  the  main  track  thirty  years  after  completion  of  its  road ;  and 
the  company's  right  to  put  in  such  side-track  is  not  extinguished  by 
the  owner's  possession  of  the  land  upon  which  it  was  located  for 
thirty  years  for  agricultural  purposes. 

Cases  cited  and  approved:  22  Kan.,  285  (S.  C,  31  Am.  Rep.,  190); 
104  Mass.,  I  (S.  C,  6  Am.  Rep.,  181). 

5.  Same.     Same,     Provision  for  compensation  of  land-owner  constitutional 

and  exclusive. 
The  provisions  for  compensation  of  the  land-owner  contained  in  this 
charter  are  constitutional  and  exclusive. 

Case  cited:  Sims  v.  Railroad,  12  Heis.,  621. 


FROM   WASHINGTON. 


Appeal    in    error    from    Circuit    Court    of  Wash- 
ington  County.      A.   J.   Brown,  J. 

W.    M.    Baxter    and    Kirkpatrick    &    Williams 
for  Railway   Company. 

Nbwton  Hacker  for  Telford's  Executors. 
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LuRTON,  J.  Action  for  damages  for  land  alleged 
to  have  been  appropriated  by  plaintiff  in  error — 
the  East  Tennessee,  Virginia  and  Georgia  Railway 
Company — upon  which  to  construct  a  siding  parallel 
with   main  track. 

The  line  of  railway  operated  by  appellant  was 
constructed  more  than  thirty  years  since  over  the 
lands  of  G.  W.  Telford,  and  has  been  continually 
operated.  Very  recently  the  railway  company  have 
put  in  a  side-track  over  the  same  land,  and  within 
thirty  feet  of  the  main  track.  The  executors  of 
Telford,  in  whom  is  vested  the  legal  title,  bring 
this  action  as  for  an  additional  appropriation. 
The  company  defends  upon  the  ground  that  this 
additional  track  has  been  put  upon  their  own 
right  of  way.  No  conveyance  was  ever  made  by 
Telford  of  any  right  of  way,  and  no  condemnation 
had.  The  railway  company  claims  a  right  of 
way  of  one  hundred  feet  on  each  sijje  of  center 
of  track  under  the  provisions  of  Section  23  of 
their  charter,  which  is  in  these  words:  "In  the 
absence  of  any  contract  with  the  said  company  in 
relation  to  land  through  which  the  said  road  may 
pass,  signed  by  the  owner  thereof,  or  his  agent, 
or  any  claimant  or  person  in  possession  thereof, 
which  may  be  confirmed  by  the  owner,  it  shall 
be  presumed  that  the  land  upon  which  the  said 
road  may  be  constructed,  together  with  a  space 
of  one  hundred  feet  on  each  side  of  the  center 
of  said  road,  has  been  granted  to  the  company 
by   the   owner  thereof,  and  the   said   company  shall 
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have  good  right  and  title  thereto,  and  shall  have, 
hold,  and  enjoy  the  eame  as  long  as  the  same  be 
used  only  for  the  purpose  of  said  road,  and  no 
longer,  unless  the  persons  owning  the  said  land  at 
the  time  that  part  of  the  road  which  may  be  on 
said  land  was  finished,  or  those  claiming  under 
him,  her,  or  them,  shall  apply  for  an  assessment 
for  the  value  of  said  land,  as  hereinbefore  directed, 
within  five  years  next  after  that  part  of  said  road 
was  finished;  and,  in  case  the  said  owners,  or 
those  claiming  under  them,  shall  not  apply  for 
such  assessment  within  five  years  next  after  the 
said  part  was  finished,  they  shall  be  forever  barred 
from  recovering  the  said  land  or  having  any  as- 
sessment or  compensation  therefor,  etc."  Act  of 
January   27,   1848. 

No  action  for  an  assessment  of  damages  was 
ever  brought  by  Telford,  and  there  is  no  evidence 
that  he  was^  ever  compensated.  The  constitution- 
ality of  this  provision  for  the  taking  of  private 
lands  for  a  public  use  cannot  be  impugned.  An 
ample  remedy  is  given  the  owner  to  recover  com- 
pensation, and  this  remedy  is  exclusive.  This 
point  has  been  expressly  ruled  in  a  case  involv- 
ing a  similar  charter.  Simyns  v.  Railroads  12 
Heis.,    621. 

Defendants  in  error  insist  that  the  land  not 
actually  occupied  by  the  railway  track  and  em- 
bankments has  been  continuously  cultivated  by 
Telford  since  the  construction  of  the  road,  and 
that  for    fifteen    years   a    part    has    been    fenced    in^ 
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with  his  other  lands,  and  that  this  has  been  under 
a  claim  of  right  and  therefore  adverse;  and  that 
this  adverse  holding  has  operated  to  defeat  and 
extinguish  any  title  or  easement  beyond  that  actu- 
ally  used   by   the  company. 

The  railway  company,  on  the  other  hand,  con- 
tends that  it  only  acquired  an  easement,  and  that 
the  fee  remained  in  the  owner,  and  that  the 
owner  of  the  fee  has  the  right,  so  long  as  an 
exclusive  occupation  of  the  right  of  way  is  unnec- 
essary for  the  operation  of  the  road,  to  make 
such  use  of  the  surface  as  is  not  inconsistent  with 
the  easement,  and  that  the  use  for  agricultural 
purposes  was  a  use  consistent  with  the  rights  of 
appellant,   and,   therefore,   not  adverse. 

We  are  6f  opinion  that  the  grant  presumed 
to  have  been  made  by  Telford  was  a  grant, 
not  of  the  fee,  but  of  an  easement.  The  doctrine 
of  eminent  domain  rests  upon  the  presumed  neces- 
sity for  the  taking  of  private  property  for  a  pub- 
lic use.  The  taking,  to-  be  consistent  with  this 
theory,  must  therefore  ordinarily  be  limited  to  the 
apparent  necessities  of  the  public.  Statutes  author- 
izing a  taking  of  private  lands  for  railway  pur- 
poses generally  limit  the  taking  to  an  easement, 
leaving  the  fee  in  the  owner.  When  the  statute 
does  not  clearly  authorize  the  condemnation  of 
the  fee  the  easement  alone  should  be  condemned. 
This  charter  method  of  condemnation  does  not 
expressly  condemn  the  fee,  and  we  think  the 
"grant"   presumed    and    the    "title"    acquired    is    a 
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grant  of  an  easement  and  the  title  to  the  ease- 
ment, and  nothing  more.  Cooley  Con.  Lim.  (5th 
Ed.),  691;  Washington  Cemetery  Company  v.  Railway 
Company  J  68  N.  Y.,  594;  Lewis'  Em.  Domain, 
Section   278. 

The  fee,  under  this  construction,  remained  with 
the  owner,  the  railway  acquiring  a  mere  easement. 
The  rights  of  one  having  an  easement  in  the 
lands  of  another  are  measured  and  defined  hy  the 
purpose  and  character  of  the  easement;  and,  from 
this,  it  follows  that  the  owner  of  a  fee  subject 
to  an  easement,  may  rightfully  use  the  land  for 
any  purpose  not  inconsistent  with  the  rights  of 
the  owner  of  the  easement.  As  said  by  Judge 
Cooley,  in  considering  the  rights  of  the  owner  of 
the  fee,  where  an  easement  has  beeh  condemned 
for  public  uses,.  "  if  there  can  be  any  conjoint  oc- 
cupation of  the  owner  and  the  public,  the  former 
should  not  be  altogether  excluded,  but  should  be 
allowed  to  occupy,  for  his  private  purposes,  to  any 
extent  not  inconsistent  -with  the  public  uses." 
Con.   Lim.,  691. 

What  was  said  on  this  subject  by  the  Supreme 
Court  of  Kansas  is  so  applicable,  and  so  thor- 
oughly states  our  view  of  the  law,  that  we  quote 
a  paragraph :  "An  easement  merely  gives  to  a 
railroad  company  a  right  of  way  in  the  land — 
that  is,  the  right  to  use  the  land  for  its  purposes. 
This  includes  the  right  to  employ  the  land  taken 
for  the  purposes  of  constructing,  maintaining,  and 
operating     a     railroad     thereon.      Under    tbis    right, 
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the  company  has  the  free  and  perfect  use  of  the 
surface  of  the  land  so  far  as  is  necessary  for  all 
its  purposes,  and  the  right  to  use  »as  much  above 
and  below  the  surface  as  may  be  needed.  This 
would  include  the  right  to  tunnel  the  land,  to 
cut  embankments,  to  grade  and  make  road-beds, 
to  operate  and  maintain  a  railroad  with  one  or 
more  lines  of  track,  with  proper  stations,  depots, 
turnouts,  and  all  other  appurtenances  of  a  railroad. 
The  former  proprietor  of  the  soil  still  retains  the 
fee  of  the  land  and  his  right  to  the  land  for 
every  purpose  not  incompatible  with  the  rights  of 
the  railroad  company.  Upon  the  discontinuance 
and  abandonment  of  the  right  of  way,  the  entire 
and  exclusive  property  and  right  of  enjoyment 
revest  in  the  proprietor  of  the  soil.  After  the 
condemnation  and  payn;^ent  of  damages,  the  soil 
and  freehold  belong  to  the  owner  of  the  land, 
subject  to  the  easement  or  incumbrance,  and  such 
land-owner  has  the  right  to  the  use  of  the  con- 
demned property,  provided  such  ►use  does  not  in- 
terfere with  the  use  of  the  property  for  railroad 
purposes.  In  some  cases  the  right  of  the  owner 
of  the  soil  would  practically  not  amount  to  any 
thing,  because  the  purposes  of  a  railroad  company 
might  require  the  use  of  all  the  land  taken  to 
such  a  degree  as  to  forbid  the  owner  from  any 
benefit  whatever.  The  paramount  right  is  with 
the  railroad  company,  and  the  land-owner  can  do 
nothing  which  will  interfere  with  the  safety  of  its 
road,     appurtenances,    trains,    passengers,    or    work- 
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men."  Kansas  Central  Railroad  Company  v.  Allen^ 
22  Kan.,  285  (S.  C,  31  Am.  Rep.,  190);  see  also 
Proprietors^  etc.y  v.  N.  ^  L,  Railroad  Company^  104 
Mass.,   1    (S.    C,   6   Am.   Rep.,   181). 

The  use  by  Telford  of  the  condemned  land 
alongside  of  the  railway  company  for  agricultural 
purposes,  so  long  as  same  was  not  required  for  a 
purpose  of  convenience  or  necessity  by  the  railroad 
company,  was  a  use  entirely  consistent  with  his 
rights  as  the  owner  of  the  fee,  and  was  not  in- 
compatible with  the  easement  granted  the  railway. 
It  was  a  use  not  made  under  a  notice  to  the 
owners  of  the  easement  that  its  purpose  was  ad- 
verse to  the  easement,  and  it  was  not  therefore 
adverse.  The  railway  company  had  the  right  to 
terminate  such  use  whenever  they  desired  to  put 
the  land  to  a  use  incident  to  the  operation  of 
their  railway,  and,  in  constructing  a  track  thereon, 
they  did  not  appropriate-  any  property  belonging 
to   defendants   in   error. 

The  judgment  must  be  reversed,  and  the  suit 
having  been  tried  without  a  jury,  we  now  render 
such  judgment  as  should  have  been  pronounced 
by  the  Circuit  Judge.  The  suit  will  therefore  be 
dismissed   at  the   cost   of   the  appellee. 
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Railway  Company  v.  Hicks. 
(Knoxville.     November  1,  1890.) 

I.  Railway  Companies.     Erroneous  charge  as  to  observance  of  precautions 
for  prevention  of  accidents. 

Charge  of  Court  to  the  effect  that  it  is  the  duty  of  the  engineer  and 
other  operatives  on  a  railway  train  to  use  all  means  in  their  power  to 
stop  the  train  and  prevent  an  accident  "whenever"  or  **as  soon  as" 
the  plaintiff  appeared  on  the  track,  without  reference  to  the  distance 
in  advance  or  the  danger  of  collision,  is  erroneous,  when  applied  to 
a  person  in  the  employ  of  the  company,  who,  in  due  course  of  his 
business,  was  traveling  at  the  time  of  the  accident  along  the  track 
upon  a  velocipede  in  front  of  and  in  same  direction  as  the  train,  and 
whose  duty  it  was  to  surrender  the  track  to  approaching  trains. 

3.  Same.     Correct  charge  upon  the  case  stated. 

The  Court  should  have  instructed  the  jury,  as  applicable  to  the  facts 
stated  above,  '*that  when  plaintiff  appeared  on  the  track,  if  he  was 
then  in  such  proximity  to  the  train  that  danger  to  his  person  was 
probable,  or  if  afterward  the  train  came  so  near  to  him  as  to  render 
it  likely,  under  all  the  circumstances,  that  he  might  be  injured  if  the 
train  were  not  stopped,  then  it  was  the  duty  of  the  engineer  and 
other  operatives  to  use  all  the  means  in  their  power  to  stop  the  train 
and  prevent  a  collision." 


FROM   SULLIVAN. 


Appeal    in    error  from  Circuit  Court  of   Sullivan 
County.     A.  J.  Brown,  J. 


89    301 
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W.  M.  Baxter,  Hatnbs  &  Hatnbs,  and  Ki&k- 
PATRiCK  & '  Williams  for  Railway   Company. 

Thomas  Curtin  for  Hicks. 

Caldwbll,  J.  That  part  of  the  charge  set  out 
in  the  first  assignment  of  error  is  erroneous  in 
so  far  as  the  jury  were  therein  told  that  the  law 
required  the  engineer  and  other  operatives  on  the 
train  to  use  all  means  in  their  power  to  stop  the 
train  and  prevent  an  accident  "whenever"  or  "as 
soon  as"  the  plaintiff,  Hicks,  appeared  on  the 
track,  without  reference  to  the  distance  in  advance 
at  which  he  may  have  so  appeared,  and  without 
reference  to  the  presence  or  absence  of  danger  at 
the   particular  time. 

The  plaintiff  himself  was  an  employe  of  the 
railway  company,  eng^,ged  in  its  business  and  right- 
fully on  its  track  at  the  time,  passing  from  station 
to  station  on  a  railway  velocipede,  in  the  same 
direction  that  the  train  was  moving.  He  was  pre- 
pared to  give  the  right  of  way  to  all  trains  on 
short  notice,  and  it  was  his  duty,  to  himself  and 
to  the  company,  to  do  so  whenever  he  discovered 
the   necessity   for   it. 

Therefore,  the  employes  operating  the  extra  train, 
on  seeing  him  in  the  distance — if  such  was  the 
fact — were  authorized  to  assume  that  he  would 
surrender  the  track  in  time  to  save  himself,  and 
to  act  on  this  assumption  so  long  as  not  refuted 
by    the    actual    fact    of   his    remaining    in    the    way 
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until  the  train  came  in  such  proximity  to  him  as 
to  make   danger  of    an   accident   probable. 

The  logic  of  the  rule  applied  by  the  trial  Judge 
would  require  that  a  train  be  stopped  as  soon  as 
in  sight  of  section  hands  at  work  on  the  track, 
when  in  fact  and  in  reason  such  hands  are  ex- 
pected to  continue  at  work  until  the  train  comes 
reasonably  near,  and  then  get  out  of  the  way, 
without  causing  the  train   to   stop   at  all. 

Instead  of  that  part  of  the  charge  herein  re- 
ferred to  as  erroneous,  the  Court  should  have  in- 
structed the  jury,  in  substance,  that  when  plaintiff 
appeared  on  the  track,  if  he  was  then  in  such 
proximity  to  the  extra  train  that  danger  to  his 
person  was  probable,  or  if  afterward  the  train 
came  so  near  to  him  as  to  render  it  likely,  under 
all  the  circumstances,  that  he  might  be  injured  if 
the  train  were  not  stopped,  then  it  was  the  duty 
of  the  engineer  and  other  operatives  to  use  all  the 
means  in  their  power  to  stop  the  train  and  pre- 
vent a   collision. 

Reverse  and  remand. 
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Simpson  v.  Railway  Company. 
{Knoxville.     November  1,  1890.) 

1 .  Evidence.     Parol  not  admissibU  to pro7>g  appointment  of  receh>er  by  decree. 

Parol  evidence  is  not  admissible  to  prove  appointment  of  a  receiver 
made  by  decree. 

2.  Abatement,  Plea  in.     Insufficient  in  substance. 

Suit  against  a  railway  corporation  will  not  be  abated  upon  its  plea 
averring  that  the  suit  had  been  brought  after  the  road  had  passed 
into  the  hands  of  a  receiver,  and  that  process  had  been  served  upon 
a  station  agent  of  the  receiver,  where  it  appears  that  such  agent  had 
been  originally  employed  by  the  company,  and  continued  in  same 
service  under  the  receivership. 

3.  Same.     Not  waived  by  continuances  after  filing  of  plea. 

Plea  in  abatement  is  not  waived  by  continuances  of  cause  by  consent 
after  it  has  been  properly  filed, 

4.  Same.      Waived  by  appearance  to  the  merits , 

Appearance  and  defense  to  the  merits  after  plea  in  abatement  has  been 
overruled  upon  a  trial,  is  a  waiver  of  the  plea. 

Cases  cited  and  approved:  I  Heis.,  15;  7  Lea,  635. 

5.  Same.     Pleading  over  not  allowed  after  trial  on  issue  tendered  by  plea. 

After  trial  upon  the  issue  tendered  by  plea  in  abatement,  if  the  finding 
is  adverse  to  the  plea,  the  defendant  is  not  entitled  to  plead  over  to 
the  merits,  but  the  plaintiff  takes  judgment  without  further  pleading. 

« 

Cases  cited  and  approved:  Bacon  v,  Parker,  2  Tenn.,  55,  56;  Straus z^. 
Weil,  5  Cold.,  120-126;  Wilson  v,  Scruggs,  7  Lea,  635-638;  Hunter 
V,  Trobaugh,  oral  opinion,  Knoxville,  1887. 

Cited  and  overruled  :  Battelle  &  Co.  v.  Youngstown  Rolling  Mill  Co., 
16  Lea,  355. 
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The  rule  is  otherwise  when  plea  is  held  insufficient  and  dismissed 
on  motion  or  demurrer.     (Code,  24395  (T.  &  S.) ;  §  5138  (M.  &  V.). 

Cases  cited  and  approved:  Baker  v.  Compton,  2  Head,  470;  Whitaker 
V.  Whitaker,  10  Lea,  98. 


FROM   WASHINGTON. 


Appeal  in  error  from  Circuit  Court  of  Washing* 
ton   County.      A.  J.   Brown,  J. 

I.  E.  Rbeves  and  Ingbrsoll  &  Pbtton  for 
Simpson. 

W.  M.  Baxtbr,  Dbadbrick  &  Epps,  and  Kirk- 
PATRICK   &   Williams  for  Railway   Company. 

Snodgrass,  J.  The  two  suits  in  this  record 
were  brought  by  plaintiff  in  error,  on  August  28, 
1885,  before  a  Justice  of  the  Peace  in  Washington 
County,  against  the  railway  company,  defendant, 
for  damages,  one  for  burning  fence  -  rails,  grass, 
and  timber,  and  the  other  for  killing  the  hogs 
of  plaintiff,  Simpson. 

The  summons  to  answer  was  in  each  case  re- 
turned "executed,  and  set  for  hearing  before  8.  T. 
Shipley,  Esq.,   March   27,   1886." 

The  defendant  on  same  day  filed  pleas  in  abate- 
ment, averring  that  T.  L.  Ernest,  upon  whom  the 
summons  to   answer    in    each    case   was   served,   was 
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not  the  agent  of  the  defendant,  and  praying  that 
the  suits  be  abated. 

Judgments  were  rendered  by  the  Justice  in  favor 
of  plaintiff,  and  defendant  appealed.  The  caseB 
were  then  heard  upon  the  pleas.  The  Circuit 
Judge  found  in  favor  of  defendant  and  abated  the 
suits,   and   plaintiff  appealed  in   error. 

The  assignment  of  errors  states  three  objections 
to  the  judgment.  We  state  them  in  inverse  order, 
as  follows : 

First — That  the  Circuit  Judge  erred  in  admit- 
ting oral  proof  of  the  appointment  of  a  receiver 
to  take  charge  of  defendant's  road,  the  evidence 
having  been   objected   to   and   overruled. 

This  objection  was  well  taken,  but  the  action 
upon  it  was  immaterial  in  the  view  we  have  taken 
of  the  case. 

Second, — The  Court  erred  in  finding  for  defend- 
ant on  the  pleas  in  abatement,  because  the  "proof 
shows  that  after  the  pleas  in  abatement  were  over- 
ruled by  the  Justice,  the  defendant  waived  its  ob- 
jection to  the  jurisdiction  by  appearing  and  mak- 
ing defense   upon   the   merits." 

Upon  this  assignment  the  transcript  is  cited 
showing  continuances  by  consent.  These  continu- 
ances were  after  the  pleas  were  filed,  and  are  not 
to  be  construed  as  affecting  the  defendant  further 
than  as  such  upon  its  pleas.  Having  filed  the 
pleas,  if  not  ready  to  go  to  a  trial  on  them,  or 
willing  that  plaintiff  might  not  do  so,  it  might 
consent  to  a  continuance,  and   its  appearance  would 
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not  be  thus  entered  for  any  other  purpose  than  to 
continue  for  trial  the  issue  thus  presented,  and 
would  not  be  an   appearance  on   the  merits. 

Evidence  is  also  cited  tending  to  show  that  de- 
fendant, by  its  attorney,  participated  in  the  trial 
on  the  merits  after  the  pleas  were  overruled,  and 
examined  witnesses. 

If  this  were  established,  such  appearance  would 
be  to  the  merits,  and  would  waive  the  plea  in 
abatement.  If  a  defendant  wishes  to  avail  himself 
of  the  advantage  of  such  plea,  he  must  abide  by 
it,  and  decline  to  plead  over  or  appear  to  the 
merits.      1   Heis.,   15;    7   Lea,   635,   637,   638. 

The  evidence  tended  to  show  this,  but  was  not 
entirely  clear  or  harmonious  on  this  point,  partic- 
ularly as  to  such  examination  being  after  the  trial 
on  the  pleas,  and  an  examination  on  trial  of  the 
pleas  might  have  included  some  irrelevant  questions. 
Besides,  there  is  evidence  to  the  contrary  upon 
which  the  judgment  of  the  Court  could  have  been 
founded,  and  it  would  not  for  this  reason  be  re- 
versed. 

The  third  assignment  is  that  it  was  error  to 
sustain  the  pleas  in  abatement,  because  Ernest,  the 
depot  agent  at  Jonesboro,  where  suit  was  brought, 
was  the  proper  person  upon  whom  to  execute 
summons  to  answer,  the  proof  showing  that  he 
had  received  his  appointment  from  the  defendant 
company,  and  had  never  been  relieved  or  dis- 
charged from  such  employment,  the  fact  that  de- 
fendant's  road   had  been  placed   in   the   hands  of   a 
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receiver    pending    litigation    not    having    that   effect 
if  taken   as   proved.  ' 

This  assignment  is  well  taken.  It  will  be  re- 
membered that  this  is  no  effort  on  th^  part  of 
the  receiver  to  abate  suits  by  reason  of  a  right 
to  intervene  and  compel  a  discontinuance  of  actions 
except  in  Court  where  the  receivership  with  liti- 
gation involving  it  is  pending  but  an  effort  by 
the  company  to  deny  its  agent  because  its  road 
had  been  placed  in  the  hands  of  a  receiver.  In 
such  case  no  reason  appears  to  us  why  he  does 
not  still,  in  a  proper  sense,  represent  the  company 
which   in   another  is   represented  by  the   receiver. 

For  this  error,  therefore,  the  judgment  is  re- 
versed, and  the  case  remanded  for  assessment  of 
plaintiff's  damages  by  the  Circuit  Judge,  this  be- 
ing a   non-jury   case. 

On  this  point  a  question  is  made  that  defend- 
ant has  the  right  to  plead  over.  Such  would  be 
the  rule  on  striking  out  a  plea  in  abatement  as 
frivolous,  or  overruling  it  on  demurrer,  or  when 
held  insufficient.  Baker  v.  ComptoUy  2  Head,  470; 
Whitaker  v.    Whitaker,   10    Lea,   98 ;    Code,   §  4395. 

But  where  the  issue  tendered  by  the  plea  has 
been  tried  on  the  merits,  there  can  be  no  further 
pleading,  but  plaintiff  is  entitled  to  have  his  dam- 
ages assessed.  Bacon  v.  Parker^  2  Tenn.,  55,  56; 
Straus  V.  Wei7,  5  Cold.,  120-126;  Wilson  v.  Scruggs^ 
7' Lea,   635-638. 

This  has  always  been  the  rule,  though  there 
has    been    some    misapplication     of    it    in    reported 
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cases.  Some  of  these  are  referred  to  and  dis- 
cussed in  the  7  Lea  case  xjited,  which  is  an 
instructive  one  on  this  question.  In  a  subsequent 
case,  which  arose  in  equity,  the  Court  apparently 
held  the  contrary.  Battelle  ^  Co.  v.  Youngstown 
Rolling  Mill  Co.^   16  Lea,   855. 

That  case,  however,  did  not  decide,  if  technically 
confined  to  the  precise  legal  eflfect  of  point  ad- 
judged, that  on  a  plea  in  abatement  found  against 
defendant  he  .may  plead  over,  because  it  found 
the  plea  in  favor  of  defendant,  and  of  course 
ended  the  case  at  that  point.  But  the  question 
was  fairly  involved,  because  the  Chancellor's  action 
allowing  defendant  to  plead  over  was  approved 
in  the  opinion,  and  the  reasoning  leads  to  that 
result. 

The  Judge  delivering  the  opinion  in  that  case 
referred  to  several  of  our  cases  on  that  subject, 
criticising  some  of  them  and  showing  that  the 
question  did  not  necessarily  arise  in  others,  and 
implying  that  there  was  a  difference  in  the  rule 
as  applied  at  law  or  in  equity,  saying,  in  refer- 
ence to  the  5  Coldwell  case  cited,  that  it  was  "an 
attachment  at  law,  and  therefore  can  decide  noth- 
ing as  to  a  case  in  equity,  even  if  what  is  said 
on  that  question  had  been  involved  for  decision." 
Elsewhere  he  adds :  "  There  is  no  case  where  the 
rule  has  ever  been  applied  in  a  case  in  chancery, 
and  none  ought  to  be;  nor  any  at  law  where  the 
question  was   befo.re   the   Court  for   adjudication." 

It  is  true  that  most   of   the   cases   cited   were  at 
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law,  but  there  is  no  reason  for  any  distinction, 
and  none  exists  in  'the  application  of  this  rule  in 
law  and  equity.  It  is  also  true  that  in  some  of 
the  cases  there  were  decisions  of  this*  question 
without  necessity,  but  such  was  not  the  fact  in 
others.  Besides,  the  view  announced  was'  early 
taken  in  our  Court  as  a  correct  application  of  the 
common  law  rule,  which  it  was,  and  was  main- 
tained as  the  correct  view  of  it  by  undivided 
Courts  whenever  the  question  arose  or  was  sup- 
posed to   arise   and  come  in   controversy   since. 

These  cases  sustain  themselves  both  in  reason- 
ing and  by  citation  of  authority.  The  rule  thus 
stated  is  approved  by  Mr.  Caruthers,  confessedly 
the  most  accurate  and  clear-headed  author  anlong 
all  text-book  writers.      Hist.   Lawsuit,   See.   188. 

It  has  met  the  approbation  of  the  profession 
ever  since  our  Court  was  organized,  and  we  think 
is   sound,   and   adhere  to  it. 

We  held  it  applied  in  equity  as  at  law  in  the 
case  of  Hunter  v.  Trobaughj  at  Knoxville  in  1887, 
and  refused  to  follow  the  ruling  in  the  16  Lea 
case  to  the  contrary,  as  we  have  since  declined  to 
do  in   other  cases.     That  case  is  therefore  overruled. 

The  defendant  in  error  will  pay  the  cost  of 
this   Court. 
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RAHiWAY  Company  v.  Mahonby,  Adm'x. 
{Knoxville.      November  1,  1890.) 

1.  Res  Adjudicata.      Language  of  judgment  limited' to  the  matter  decided^ 

A  judgment  is  res  adjudicata  only  as  to  matters  in  issue,  though  its 
language  undertakes  to  embrace  and  decide  more. 

Case  cited  and  approved:  Sanders  v,  Logue,  88  Tenn.,  359. 

2.  Same.     Case  in  judgment. 

Judgment  of  this  Court  determining  that  it  is  erroneous  to  dismiss  an 
administrator's  suit  upon  demurrer  for  want  of  averment  in  the 
declaration  that  the  County  Court  had  jurisdiction  to  appoint  him, 
does  not  preclude  subsequent  attack  upon  his  representative  character 
by  proper  plea,  although  the  entry  of  record  undertakes  to  determine 
that  "the  validity  of  plaintiff's  letters  of  administration  is  not  open 
to  attack  in  this  suit;" 

Cases  cited  and  approved:  Cheek  v,  Wheatly,  11  Hum.,  555;  11  Ired., 
296;  4  Denio,  85. 

3.  Administration.     Collateral  attack  upon  appointment  of  personal  rep" 
resentative. 

An  administration,  granted  by  a  County  Court  of  this  State  upon  the 
estate  of  an  intestate  whose  domicile  at  the  date  of  his  death  was  in 
Tennessee,  cannot  be  collaterally  attacked  by  plea  which  admits 
these  facts,  and  denies  the  plaintiff's  representative  character  upon 
the  sole  averment  that  the  intestate  resided  at  the  date  of  his  death 
in  a  county  other  than  that  in  which  the  administration  was  had. 
The  County  Court  having  general  jurisdiction  in  such  case,  its  de- 
termination  that  the  jurisdictional  facts  exist  is  conclusive  upon  col- 
lateral attack,  and  its  judgment  need  not  recite  these  facts. 

Case  cited  and  approved :  Brien  v.  Hart,  6  Hum.,  131. 

Cited  and  distinguished :  D'Arusment  v.  Jones,  4  Lea,  251. 
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4.  Same.     Sanu. 

But  the  plaintiff's  representative  character  may,  in  a  proper  case,  be 
put  in  issue  by  a  proper  plea  of  m  unques  administrator;  and  this 
plea  is  in  bar,  and  may  be  presented  with  the  general  issue. 

Cases  cited  and  approved:  Cheek  v,  Wheatly,  1 1  Hum.,  555;  1 1  Ired., 
296;  4  Denio,  85. 

5.  Supreme  Court  Practice.     No  reversal  if  judgment  is  correct  though 
reasons  are  erroneous. 

A  correct  judgment  will  not  be  reversed,  although  the  lower  Court  as- 
signed insufficient  reasons  for  its  rendition. 

6.  Same.     Rule  as  to  setting  aside  verdict  upon  the  facts. 

Verdict  of  jury  will  not  be  disturbed  by  this  Court  where  there  is  any 
legitimate  evidence  to  support  it,  there  being  no  other  error. 

Cases  cited:  Jones  v,  Jennings,  10  Hum.,  428;  Dodge  v,  Brittain, 
Meigs,  85;  Pettitt  v,  Pettitt,  4  Hum.,  191;  Walker  v.  Galbreath,  3 
Head,  315;  Nance  z/.  Haney,  i  Heis.,  177;  Morris  z'.  Swaney,  7  Heis., 
602;  Tate  V,  Gray,  4  Sneed,  591;  England  v.  Burt,  4  Hum.,  399; 
Nailing  v.  Nailing,  2  Sneed,  630;  Vaulx  v,  Herman,  8  Lea,  683; 
Turner  z/.  Turner,  85  Tenn.,  387. 

7.  Pleadings  and  Practice.     Amendment  of  declaration  not  error ^  when. 

Amendment  of  declaration,  upon  leave  of  Court,  so  as  to  change  the 
defendant's  name  from  ^* railroad  company'*'*  to  ** railway  company*^ 
constitutes  no  error,  especially  where  there  has  been  no  plea  of  mis- 
nomer but  an  appearance  by  defendant  and  trial  upon  the  merits. 

8.  Same.     Amendment  of  declaration  relates  to  commencement  of  suii^  when. 

Amendment  of  declaration  which  does  not  introduce  a  new  and  different 
cause  of  action,  but  merely  supplies  facts  omitted  in  statement  of  the 
original  cause  of  action,  relates  to  commencement  of  the  suit,-  and  is 
not  barred  if  the  suit  was  brought  in  time,  though  the  statute  of 
limitations  had  run  when  the  amendment  was  made. 

Case  cited  and  approved:  Railroad  v.  Foster,  10  Lea,  351. 

9.  Practice.     As  io  setting  aside  a  third  verdict  upon  the  facts. 

The  statute  providing  that  ''not  more  than  two  new  trials  shall  be 
granted  to  the  same  party  in  an  action  at  law^,  or  upon  trial  by  jury 
of  an  issue  of  fact  in  equity,"  deprives  the  trial  Judge  of  any  power 
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to  set  aside  the  third  verdict  of  a  jury  upon  the  sole  ground  that  the 
evidence  is  insufficient  to  support  it,  where  two  former  verdicts  in  the 
same  case  have  been  set  aside  upon  motion  of  the  same  party  for 
that  cause  alone. 

Code  construed:  §3835  (M.  &  V.) ;  §3122  (T.  &  S.). 

Cases  cited  and  approved:  Malone's  Lessee  v,  Deboe,  4  Hay.,  259; 
Trott  v.  West,  10  Yer.,  499  (S.  C,  Meigs,  163)-;  Turner?/.  Ross,  I 
Hum.,  16;  Wilson  v.  Greer,  7  Hum.,  513;  Ferrell  v.  Alder,  2  Swan, 
77 ;  Railroad  z/.  Hackney,  I  Head,  169 ;  Whitemore  v,  Haroldson,  2 
Lea,  313;  Caruthers  v,  Crockett,  7  Lea,  91 ;  Burton  v.  Gray,  10  Lea, 
581;  Knoxville  Iron  Company  ?/.  Dobson,  15  Lea,  417;  Railroad  v, 
McKemy  (oral  opinion  at  Knoxville,  September  Term,  1887). 

10.  Same.     Sanu, 

But  this  statute  has  no  application  to  a  case  in  which  there  is  no  evidence 
to  support  the  verdict,  and  in  such  case  the  trial  Judge  may  set  aside 
even  a  third  or  any  subsequent  verdict  of  a  jury  in  the  same  case 
and  upon  motion  of  the  same  party. 

Case  cited  and  approved:  134  U.  S.,  614. 

n.  Same.    Sanu, 

The  allegation  that  there  is  no  evicUnce  to  sustain  the  verdict  of  the  jury 
cannot  be  successfully  maintained  *'  if  the  conclusion  does  not  follow, 
as  a  matter  of  law,  that  no  recovery  can  be  had  upon  any  view  which 
can  be  properly  taken  of  the  facts  the  evidence  tends  to  establish." 

12.  Constitutional  Law.     Statute  forbidding  Courts  to  set  ctside  third  ver- 
diet  of  jury  constitutionals 

The  statute  forbidding  Courts  to  set  aside  third  verdict  of  jury  when 
thus  construed,  is  constitutional. 

Constitution  construed:  Art.  H.,  Sec.  2;  Art.  L,  Sees.  6,  8. 
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Appeal    in    error    from    Circuit    Court    of    Knox 
County.      S.   T.   Logan,  J. 
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D.  H.  PosTON,  W.  M.  Baxter,  Henderson  & 
JouROLMON  for  Railway   Company. 

Wat  M.  Cocke,  and  Inobrsoll  &  Peyton  for 
Mahoney. 

Snodgrass,  J.  The  husband  of  defendant  in 
error  was  an  engineer  in  the  service  of  the  Mem- 
phis and  Charleston  Railroad  Company.  While  in 
such  service  he  was  killed  on  December  25,  1886, 
by   the   derailing   of    his   engine. 

His  widow  was  appointed  administratrix  of  his 
estate  by  the  County  Court  of  Knox  County,  and 
brought  this  suit  in  the  Circuit  Court  for  $20,000 
damages  against  the  East  Tennessee,  Virginia  and 
Georgia  Railway  Company,  alleging  that  said  com- 
pany was  the  lessee  and  running  and  operating 
the  road  on  which  her  husband  was  killed,  and 
that  such  killing  was  occasioned  by  the  negligence 
of  said  company,  acting  through  its  officers  and 
servants,   the   superiors   of   deceased. 

There  were  two  trials  below,  and  verdicts  in 
favor  of  the  plaintift'.  Both  were  set  aside  by  the 
Judge  because  not  sustained  by  the  evidence. 
Finally  the  case  was  dismissed  on  demurrer  of 
defendant,  because  the  declaration  did  not  suffi- 
ciently show  that  the  County  Court  of  Knox 
County  had  jurisdiction  to  appoint  the  administra- 
trix  who   was   suing   herein. 

The  plaintiff  appealed,  and  at  the  last  term  of 
this  Court  the  judgment  was  reversed  .  and  the 
case   remanded   for  further   proceedings. 
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Ill  the  judgment  here  reversing  that  below  it  is 
recited  that  "the  validity  of  plaintiif's  letters  of 
administration  is  not  open  to  attack  in  this  suit," 
and  in  the  subsequent  proceeding  in  the  Court 
below  this  recital  was  treated  as  an  adjudication 
of  the  question  which  had  been  presented,  as  w^ell 
as  of  that  which  the  defendant  attempted  subse- 
quently to  present  by  plea  denying  the  validity  of 
the  appointment,  upon  the  ground  that  deceased  re- 
sided in  Tennessee  at  the  time  of  his  death  but  had 
no    residence  in   Knox   County.      It    is   argued   here 

that  such  recital  in   the  judgment  is   res  ad  judicata. 
This   position   is   incorrect.      As   said   in   the   case 

of    Sanders    v.   Logue^    4    Pickle,   359,   "the    precise 

verbiage    of   decrees    cannot    always    be    noticed    or 

shaped   by  any  Court  in  the   very   nature  of  things 

under  our  practice."      If   the   language   used   makes 

the    judgment    broader    than    the    point    in   decision 

permitted,  the   effect  of   it  is   limited   to  that   point, 

as    was  decided  in   that  case   and   has   been   decided 

in    numerous   others   not   necessary  to    cite. 

The  point  in  issue,  and  which  the  Court  was 
determining,  was  whether  a  suit  of  an  administratrix 
could  be  dismissed  on  demurrer  because  the  dec- 
laration did  not  show  that  the  County  Court  of 
Knox   County   had  jurisdiction   to   appoint   her. 

The  Court  determined  this  question  negatively, 
and  reversed.  No  written  opinion  was  given,  be- 
cause it  was  deemed  wholly  unnecessary.  No  dec- 
laration has  to  show  affirmatively  that  the  County 
Court    appointing    an     administrator  who    brings    a 
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suit  had  jurisdiction  to  appoint  him  in  every  suit 
he  may  bring  requiring  a  declaration.  It  is  al- 
ways sufficient  to  aver  the  representative  character; 
and  if  it  is  averred,  it  is  obvious  that  the  pleader 
need  not  go  further  and  "  sufficiently  show  the  ju- 
risdiction of  the  appointing  Court."  This  propo- 
sition, never  having  been  controverted  in  any  opin- 
ion of  this  Court  or  any  other,  we  thought  too 
plain  for  controversy,  particularly  when  our  Court 
had  held  that  on  a  mere  averment  of  the  repre- 
sentative character  the  presumption  of  the  validity 
of  the  appointment  was  so  strong  that  a  *  plea  de- 
nying it  would  have  to  traverse  every  ground  upon 
which  such  appointment  might  have  been  lawfully 
made  by  a  County  Court  {Hale  v.  Kearly^  8  Bax., 
50,  51) — :the  exact  converse  of  the  proposition  that 
the  declaration  must  affirmatively  show  that  the 
appointment   was  lawfully   made. 

The  Court  having  for  this  reason  determined 
this  question  without  writing  that  which  it  was 
supposed  every  one  would  deem  superfluous,  the 
decree  was  entered,  and  it  seems  that  the  language 
employed,  instead  of  showing  that  the  validity  of 
the  letters  of  administration  was  not  open  to  in- 
quiry in  this  suit  because  of  the  failure  to  suffi- 
ciently show  the  jurisdiction  of  the  County  Court, 
states  that  such  validity  is  "not  open  to  attack  in 
this  suit."  The  general  terms  used  are  therefore 
too  broad,  and  are  in  their  meaning  and  effect 
limited  to  the  point  in  issue  and  then  being  de- 
termined,  according   to   the   principle    of   the   Logue 
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case  referred  to.  In  this  view,  the  question 
whether  the  language  used  in  the  judgment  was 
inadvertent  in  its  preparation  or  express  from  the 
Court  is  immaterial.  The  result  is  the  same.  The 
decision  was  as  stated  and  no  more — could  extend 
no   further. 

It  follows,  then,  that  the  defendant  was  not  cut 
oft*  from  any  contest  as  to  the  representative  char- 
acter of  the  plaintiff,  and  a  proper  plea  denying 
that  plaintiff  was  administratrix  might  still  be  en- 
tertained after  the  reversal  {Cheek  v.  Whcatly^  11 
Hum.,  555),  as  such  proper  plea  of  ne  ungues  ad- 
Tninistrator  is  not  in  abatement,  but  in  bar  {Shown  v. 
BarTj  11  Ired.,  296),  and  may  be  pleaded  with  the 
general  issues  {Flynn  v.  Chase j  4  Denio,  85).  See 
2  Williams  on  Executors,  p.  1595-1654  and  notes, 
4    Am.   Ed. 

The  defendant  filed  a  plea  which  does  not 
deny  that  plaintiff  was  appointed  administratrix  by 
the  County  Court  of  Knox  County,  but  "traverses 
the  allegation  that  she  was  the  legal  representative, 
and  avers  that  at  the  date  of  the  death  of  Thos. 
Mahoney  his  usual  place  of  residence  was  in  Shelby 
County,  Tennessee,  and  that  at  that  date  he  had 
no   fixed  residence  in   Knox   County." 

Not  having  denied  in  this  plea  that  the  County 
Court  of  Knox  County  had  appointed  plaintiff*  as 
the  declaration  averred  and  letters  of  administra- 
tion (of  which  profert  was  made,  oyer  craved, 
and  letters  set  forth)  showed,  that  fact  is  admitted 
in   the   plea.      Code,   §  2907   (M.   &   V.,   3620). 
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The  only  issue  tendered  by  the  plea  was  that 
the  appointment  as  made  was  invalid  because  of 
the  non-existence  of  certain  facts  upon  which  the 
jurisdiction  of  the  County  Court  to  make  it  de- 
pended. 

This  plea  was,  on  motion  of  plaintiff,  stricken 
out.  The  reason  assigned  by  the  Court  for  strik- 
ing out  was  that  the  question  was  settled  by 
judgment  of  this  Court  that  such  defense  could 
not  be  made.  We  have  seen  that  this  was  not 
correct;  but  if  the  action  of  the  Circuit  Judge 
was  correct,  however  erroneous  the  reason  assigned 
for  it  may  be,  the  judgment  will  of  course  be 
sustained. 

This  brings  us  to  the  question  whether  such 
question  can  be  raised  by  plea,  and  the  appoint- 
ment of  an  administrator  collaterally  attacked  upon 
averment  of  facts  showing  that  no  residence  of 
an  admitted  intestate  (residing  at  time  of  death  in 
Tennessee)  was  in  the  county  wherein  the  ap- 
pointment was   made  by   the   County   Court. 

It  has  long  been  settled  in  this  State  that  as 
to  matters  of  administration  the  County  Court  is 
a  Court  of  general  jurisdiction.  Brien  v.  Hart^  6 
Hum.,   131. 

In  consequence  it  follows — first,  that  its  judg- 
ment, exercised  in  the  appointment  of  an  admin- 
istrator, need  not  recite  the  facts  upon  which  it 
was  made;  and,  second,  that,  being  authorized  to 
determine  for  itself  the  existence  of  the  facts 
which   authorize   it  to   appoint    an   administrator  on 
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the  estate  of  an  intestate  resident  of  Tennessee, 
its  determination  of  such  facts  is  conclusive  in  any 
collateral  attack  in   another   Court. 

Of  course  the  rule  could  not  extend  to  a  case 
where  no  appointment  could  be  legally  made  by 
any  Court;  as,  on  estate  of  a  living  man.  4  Lea, 
251.  The  plea,  therefore,  presented  no  defense, 
and   was  properly   stricken   out. 

The  case  was  then  tried  on  its  merits  on  issues 
raising  all  the  questions  to  be  hereinafter  noticed, 
before  a  special  jury  (demanded  by  defendant). 
This  trial  resulted  in  a  third  verdict  against  de- 
fendant for  ^,750.  Motion  for  a  new  trial  being 
overruled,  defendant  appealed,  and  assigned  errors. 
In  addition  to  the  question  alreStdy  discussed,  the 
errors   assigned  are : 

First. — That  it  was  error  to  allow  an  amend- 
ment of  writ  and  declaration  so  as  to  substitute 
railway  company  for  railroad  company. 

The  writ  does  not  appear  to  have  been  so 
amended.  The  supplied  writ  in  the  record  runs 
against  the  railway  company.  The  declaration  was 
amended,  but  it  is  well  settled  that  such  amend- 
ment is  proper.  Besides,  it  was  immaterial,  there 
being  no  plea  in  abatement  for  misnomer.  Ca- 
ru there'  Hist.  Lawsuit,  Sec.  189.  And,  finally,  the 
objection  was  waived  by  appearance  and  trial  on 
the   merits. 

Second, — It  was  error  to  render  judgment  against 
the  East  Tennessee,  Virginia  and  Georgia  Railway 
Company,  because    there  was   no   proof   to    show   it 
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was  operating  the  Memphis  and  Charleston  Bead, 
or  had  plaintiff's  intestate  in  its  employment  when 
killed. 

There  was  evidence  to  this  point,  and  the  jurj' 
was  authorized  to  pass  upon  it,  and  has  done  so. 
The  verdict,  under  the  rule,  cannot  be  disturbed 
where  there  is   any  legitimate  evidence  to  sustain  it. 

Third. — It  was  error  to  allow  plaintiff*  to  amend 
her  declaration  on  June  24,  1889,  so  as  to  insert 
an  averment  that  her  husband  was  "temporarily 
residing  in  Memphis,  but  with  his  home  in  Knox- 
ville "  when  killed,  because  the  killing  was  on 
December  25,  1886,  and  suit  was  barred  when  the 
amendment  Was  made,  more  than  a  year  having 
elapsed. 

We  have  already  seen  that  this  amendment  was 
immaterial;  but  had  it  been  material,  it  would 
have  ■  been  authorized  at  that  date,  the  statute  of 
limitations  having  nothing  to  do  with  it.  The 
suit  had  long  since  been  properly  brought,  and 
within  the  year,  by  and  against  proper  parties. 
Amending  the  declaration  did  not  affect  the  pend- 
ency of  the  suit  nor  originate  a  new  one.  It  but 
added  an  averment  in  a  case  already  stated.  RaU- 
road   V.   Foster^   10   Lea,   351. 

Fourth. — That  "the  Court  erred  in  not  setting 
aside  the  verdict  and  granting  a  new  trial,  for 
having  found  'that  on  the  merits  he  was  of  the 
opinion,  as  before,  that  the  death  of  the  de- 
cedent had  been  caused,  proximately,  by  his  own 
negligence  in   running  his    engine    too    rapidly,  but 
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as  two  juries  had  passed  upon  same  facts,  and  two 
new  trials  had  been  granted,  the  Court  did  not 
feel  justified  in  granting  another  new  trial  under 
the  statute  and  the  decisions  of  our  Supreme 
Court.'  Record,  219.  This  being  so,  he  should 
have   vacated  the   verdict  and  judgment — 

"1.  Because  it  was  his  prerogative  and  duty, 
under  such  circumstances,  to  have  granted  a  new 
trial,  as  the  statute  to  the  contrary  trenches  upon 
the  judicial  power,  and  is  void.  Art.  IL,  Sec.  2, 
Constitution   of    1870. 

"  2.  The  statute  preventing  the  Court  in  jury 
trials  from  setting  aside  the  third  verdict  is  un- 
constitutional and  void,  being  violative  of  Article 
L,  Sections  6  and  8,  of  the  Constitution  of  Ten- 
nessee, and  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States,  which  provides: 
*No  man  *  *  *  shall  be  deprived  of 
his  life,  liberty,  or  property  but  by  the  judgment 
of  his  peers  or  the  law  of  the  land.'  For  all  of 
which  and  other  good  and  sufficient  causes,  plaint- 
iff   in   error  asks   a  reversal." 

This  brings  us  to  a  consideration — or,  rather, 
reconsideration,  for  the  question  has  been  often 
before  the  Court — of  our  statute,  to  which  the 
Circuit  Judge  referred,  providing  that  "not  more 
than  two  new  trials  shall  be  granted  to  the  same 
party  in  an  action  at  law  or  upon  trial  by.  jury 
of  an  issue  of  fact  in  equity."  Code,  §  3122  (T. 
&    S.). 

The   section   of   the    Code    quoted    is    the  Act   of 

21—6  p 
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1801,  Chapter  6,  Section  59.  It  has  been  often 
before  the  Court  for  construction  —  the  first  time, 
so  far  as  we  can  find  from  our  reported  cases,  in 
1817.  The  question  there  made  was  that  the  ver- 
dict was  contrary  to  the  law  and  evidence.  It 
was  the  third  verdict,  and  the  Court  held  that 
the  motion  "to  set  aside  this  third  verdict  of  a 
jury  on  a  matter  properly  before  them  ought  not 
to  have  succeeded."  The  Court  said:  "The  evi- 
dence, if  not  doubtful,  perhaps  preponderated  against 
the  verdict,  but  it  was  the  province  of  the  jury 
to  determine  for  themselves."  Malone^s  Lessee  v. 
Deboej  4  Hay.,  259. 

The  next  reported  case  found  was  in  1837  or 
1838.  It  appears  in  10  Yerger  as  of  December 
Term,  1837,  and  in  Meigs'  Report  as  of  December 
Term,  1838— 7Vo«  v.  West,  Moss  ^  Co.,  10  Yer., 
499;  Meigs,  163.  In  that  case  the  Court  con- 
strued the  Act  to  mean  "  that  where  the  facts  of 
the  case  have  been  fairly  left  to  the  jury  upon  a 
proper  charge  of  the  Court,  and  they  have  twice 
found  a  verdict  for  the  same  party,  each  of  which 
having  been  set  aside  by  the  Court,  if  the  same 
party  obtain  another  verdict  in  like  manner,  it 
shall  not  be  disturbed.  But  this  Act  did  not  in- 
tend to  prevent  the  Court  granting  new  trials  for 
error  in  the  charge  of  the  Court  to  the  jury,  for 
error  .in  the  admission  or  rejection  of  testimony, 
for  misconduct  of   the  jury,  and  the  like." 

While,  as  we  have  seen,  this  appears  to  be  the 
second    reported    case    on    the    subject,    the    Court 
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added :  "  This,  we  should  consider  the  proper  con- 
struction of  the  Act  if  we  were  now,  for  the  first 
time,  called  upon  .  to  expound  it ;  but  such  having 
been  the  uniform  practice  of  the  Courts  since  its 
passage,  we  are  the  better  satisfied  with  this  view 
of  it."  And  so  this  construction  seems  to  have 
been   often   given   it  in   oral   or   unreported   cases. 

The  Act  was  again  so  construed  in  Turner  v. 
RosSy  1  Hum.,  16,  and  in  the  following  cases : 
Wilson  V.  Greer ^  7  Hum.,  513;  Ferrell  v.  Alder^  2 
Swan,  77;  JS.  T.  ^  Oa.  B.  B.  Co.  v.  Hackney,  1 
Head,  169;  Whitemore  v.  Haroldson,  2  Lea,  313; 
Caruthers  v.  Crockett,  7  Lea,  98;  Burton  v.  Gray, 
Kirkman  ^  Co.,  10  Lea,  581 ;  Knoxville  Iron  Com- 
pany  V.   Dobson,  15   Lea,  417. 

These  cases  all  agree  in  holding  the  rule  to  be 
as  laid  down  in  the  10  Yerger  case.  Four  of 
them  are  exceptional  in  points  to  be  noted  as  de- 
ciding something  more  or  beyond  the  others.  The 
cases  in  1  Humphreys  and  2  Swan  settled  that,  if 
the  record  was  silent  as  to  ^he  reasons  upon  which 
the  first  two  new  trials  had  been  granted,  the 
Court  would  presume  that  they  were  granted  upon 
the  merits,  and  a  third  trial  would  be  refused; 
and  if  such  new  trials  were-  granted  for  other 
reasons — as  for  error  in  charge  of  Court  and  the 
like — and  party  obtaining  them  does  not  want  to 
be  precluded  from  a  third,  under  the  statute  he 
must  make  the  record  show  the  reasons  for  the 
action  of  the  Court  granting  them  when  done. 
It   could   not   otherwise  be   shown. 
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In  the  10  Lea  case  it  was  said  that  where  the 
jury  has  found  "more  than  twice,  in  the  same 
case,   in    favor    of   the    same    party,    the    power    of 

• 

the  Court  is  exhausted,  and  the  verdict,  although 
it  may  be  against  the  law  and  justice  of  the  case, 
must  stand."  Respecting  the  verdict  then  being 
considered,  it  was  added:  "Whether  such  was  the 
case  with  this  verdict  is  immaterial."  What  the 
evidence  was  in  that  case  was  not  stated,  nor  that 
it  was  insufficient.  The  comment,  therefore,  was 
that  of  the  Judge  delivering  the  opinion  express- 
ing his  view  of  the  result  of  former  decisions. 
In  fact,  there  was  nothing  in  that  case  which  ex- 
tended the  effect  of  the  statute  beyond  the  other 
cases. 

The  15  Lea  case  was  to  the  same  effect  as  the 
others  on  the  point  considered.  Referring  to  the 
refusal  of  the  Circuit  Judge  to  grant  a  new  trial 
because  the  evidence  was  insufficient  to  support  the 
verdict,  the  Judge  delivering  that  opinion  said: 
**  If  the  Court  has,  in  the  same  case,  set  aside, 
upon  the  motion  of  the  same  party,  the  verdicts 
of  two  juries,  upon  the  ground  that  the  evidence 
is  not  sufficient  to  sustain  them,  the  power  of  the 
Court  is  at  an  end  to  grant  another  new  trial 
upon   the   facts   or  merits." 

This  case  was  explicitly  upon  the  point  that  the 
Circuit  Judge  could  not  grant  a  new  trial  because 
the  evidence  was  insufficient.  The  point  was  not 
made  in  the  case,  nor  in  any  other  preceding  it, 
that    there   was   no   evidence    to    sustain    the   verdict, 
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and  it  did  not  adjudge  this,  as  the  others  had 
not,  though  the  language  used  in  several  of  the 
cases  had  been  as  broad  as  could  be  applied  to 
the   points  in  judgment  in   each   case. 

In  all  of  them  the  statute  was  construed  so  as  to 
show  what  it  meant  as  a  whole,  and  in  doing  so 
all  adopted  the  construction  first  fnlly  stated  by 
Judge  Green  in  the  10  Yerger  case,  which  we  have 
quoted;  and  such  is  a  correct  rule  in  reference  to 
the  power  of  a  Court  to  construe  a  statute — that 
is,  whenever  the  statute  is  involved  and  construc- 
tion required,  the  Court  may,  and  generally  should, 
state  the  proper  construction  of  the  statute,  and 
then  say  whether,  thus  construed,  it  applies  to  the 
particular  case.  It  may  of  course  decline  a  con- 
struction, and  say  that  the  case  before  the  Court 
does  not  come  within  its  meaning;  but  because  it 
may  do  this,  and  thereby  avoid  saying  what  the 
statute  does  mean,  does  not  affect  its  right  and 
power  to  construe  it  when  involved,  and  then  ap- 
ply it  to  the  .case  in  hand,  or  show  that  the  case 
is  not  within  the  construction.  Such  was  the 
rule  acted  upon  by  the  Supreme  Court  of  the 
United  States  on  this  question  in  a  case  to  be 
cited   further   on   in   this   opinion. 

Judge  Green,  in  the  case  of  Trott  v.  Vftst^ 
Moss  ^  Co,^  just  referred  to,  in  10  Yerger,  con- 
strued the  statute  now  being  considered  to  apply 
to  the  granting  of  new  trials  upon  the  facts  or 
merits,  where  the  facts  had  been  fairly  left  to  a 
jury    under    a    proper  charge,   and    not    to   apply   to 
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errors  in  charge  of  the  Court,  or  in  the  admis- 
sion or  rejection  of  testimony,  or  for  misconduct 
of  the  jury,  and  the  like,  and  this  in  a  case 
where  there  was  no  objection  to  the  verdict  be- 
cause of  any  error  of  Court  or  misconduct  of  the 
jury,  and  not  even  a  bill  of  exceptions  containing 
all   the    evidence. 

But  it  is  not  necessary  to  pursue  this  discus- 
sion. We  have  seen  the  rule  under  which  it  was 
so  construed,  and  that  it  properly  might  have 
been  done  as  it  was  done,  and  may  leave  it  for 
more  important  matter. 

Returning  to  the  15  Lea  case:  There  it  was 
further  held  that  the  statute  applied  to  this  Court 
as   well   as   to   the  inferior   Courts. 

Thus  the  law  stood  construed  when  it  again 
came  before  the  present  Court  for  construction  at 
its  September  Term,  1887,  in  case  of  East  Tennes- 
see^  Virginia  and  Georgia  Railway  Companyy  in 
error^  v.   McKemy, 

The  majority  of  this  Court,  after  determining 
that  the  evidence  was  insufficient  to  support  the 
verdict,  held  that  it  was  bound  by  the  statute  to 
permit  it  to  stand,  being  a  third  verdict  of  which 
the  other  two  had  been  set  aside  as  founded  on 
insufficient   evidence. 

The  statute  was  again  applied  by  us  at  Jackson, 
in  1889,  in  the  case  of  Louisville  and  Nashville 
Railroad  Company,  in  error,  v.  Woodson,  now  re- 
ported in  134  U.  S.,  614  (Lawyers'  Coop.  Ed., 
Book    83,    page    1032).      In    that    case    the    Court 
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determined  that  there  was  no  evidence  to  sustain 
the  verdict,  but  being  a  third  of  which  the  first 
and  second  had  been  set  aaide  on  the  merits,  the 
'statute   was   held  to   prevent  reversal. 

The  railroad  company  carried  the  case  before  the 
Supreme  Court  of  the  United  States,  insisting  that 
the  statute  was  void  under  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States, 
providing  that  no  State  shall  pass  any  law  which 
shall  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law — ^this  Court,  after  giv- 
ing the  Act  the  construction  stated,  having  ad- 
judged that  it  was  not  in  conflict  with  such 
amendment  to  the  Constitution.  This  was  the 
first  time  this  constitutional  objection  was  made  to 
this  statute,  as  appears  from  the  reported  cases 
cited. 

The  Supreme  Court  of  the  United  States  held 
that  the  Act  bore  no  such  construction.  It  said 
(after  quoting  many  Tennessee  cases,  including 
several  of  those  we  have  cited):  "From  these 
decisions  it  is  clear  that  in  Tennessee,  as  elsewhere, 
although  the  jury  are  the  judges  of  the  facts,  yet 
the  Judge  has  power  to  set  aside  the  verdict  when 
in  his  judgment  it  is  against  the  weight  of  the 
evidence,  but  that  that  supervisory  power  cannot 
be  exercised  under  the  statute  when  the  triers  of 
the  facts  have  three  times  determined  them  the 
same  way.  This  manifestly  refers  to  a  state  of 
case  where,  in  the  opinion  of  the  Judge,  the  ver- 
dict   should  have  been    otherwise   than   as   rendered. 
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because  of  the  insufficiency  of  the  evidence  to  sus- 
tain it,  but  not  to  a  case  where  there  is  no  evi- 
dence at  all.      *      *      * 

"  Tested  by  this  rule,  whenever  the  statute  is 
applied,  it  must  be  upon  the  assumption  that  al- 
though the  Court  would  have  found  a  different 
verdict  because  of  the  weakness  of  the  evidence, 
yet  there  was  some  evidence  tending  to  establish 
the  cause  of  action.      *      *      * 

"We  can  percieve  nothing  in  the  statute  thus 
applied  which  amounts  to  an  arbitrary  deprivation 
of  the  rights  of  the  citizen,  and  concur  with  the 
Supreme  Court  of  Tennessee  that  this  Act,  which 
had  been  in  force  for  more  than  sixty  years  before 
the  adoption  of  the  fourteenth  amendment,  was  not 
invalidated  by   it." 

The  Supreme  Court  of  the  United  States  had 
already,  as  shown  in  quotation,  decided  that  the 
Act  could  not  be  construed  to  mean  that  a  third 
verdict  must  be  sustained  when  there  is  no  evi- 
dence  to  sustain  it,  and  that  our  decisions  con- 
struing it  were  not  to  the  contrary  up  to  the 
Woodson  case,  and  that  the  statute  must  be  ap- 
plied to  cases  where  there  is  some  though  weak 
evidence,  before  it  came  to  the  point  of  concurring 
with  this  Court  in  holding  the  Act  valid;  that  is 
to  say,  it  held  the  Act  valid  because  it  gave  it  a 
different  and  less  obnoxious  construction.  It  plainly 
showed  the  Act  to  be  void  in  the  opinion,  if  it 
had  the  construction  which  this  Court  had  given  it. 
To  meet  the   difficulty  of  agreeing  in    the   result 
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on  antagonistic  opinions  as  to  the  construction,  it 
held  that  the  judgment  of  this  Court  that  there 
was  no  evidence  to  support  the  verdict,  did  not 
mean  what  it  said,  but  merely  meant  that  "the 
jury  ought  not  to  have  found  the  verdict  that 
they  did,  and  that  the  judgment  of  the  Court 
below  refusing  to  grant  a  new  trial  upon  the  facts 
would  have  been  reversed  but  for  existence  of  the 
statute  which  made  it  error  to  award  it."  "For," 
says  that  Court,  "the  statement  in  the  judgment 
of  affirmance  of  the  Supreme  Court  of  Tennessee 
is  that  the  Court  adjudges  that  there  is  no  evidence 
to  support  the  verdict  of  the  jury,"  and,  "if  this 
were  taken  literally,  it  would  follow  that  no  re- 
covery could  he  hady 

We  need  not  stoi)  here  to  show  that  the  lan- 
guage used  in  the  judgment  of  this  Court  had  its 
own  meaning,  and  not  that  given  it  by  the  Su- 
preme Court  of  the  United  States.  If  we  had 
intended  to  hold  that  there  was  some  evidence  to 
support  the  verdict,  though  not  satisfactory,  the 
statute  would  not  have  been  applied  at  all  in 
order  to  affirm  it;  for  this  Court  has  always,  in- 
dependently of  this  statute,  acted  on  the  rule  that 
it  will  not  disturb  the  verdict  of  a  jury,  whether 
on  a  third,  second,  or  first  trial,  if  there  is  any 
evidence  to  sustain  it.  The  judgment  in  that 
event  would,  therefore,  have  been  affirmed  without 
reference  to  the  statute.  Using  unambiguous  terms 
to  express  another  and  different  meaning,  it  was 
thought    they   were    so    plain    as    to    be    susceptible 
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of  but  one  construction.  Had  they  received  it, 
the  statute  would  have  fallen,  according  to  the 
plain  meaning  of  the  opinion.  That  opinion  was 
conclusive  of  the  question  in  the  case,  and  settled 
the  construction  of  the  statute  in  opposition  to 
the  view  there  taken  of  it  by  this  Court,  holding, 
as  it  did,  and  correctly,  that  this  case  had  gone 
further  than  any  other  on  this  question,  and  that 
the  other  cases  meant  no  more  than  that  the  Judge 
could  not  set  aside  a  third  verdict  where  there 
was  any  evidence  upon  which  it  could  be  sus- 
tained, although  he  might  think  it  weak  or  insuf- 
ficient.  We  yield  to  that  construction,  as  we  must, 
and  apply  the  statute  thus  construed  in  this  case. 
If,  then,  there  was  any  evidence  to  sustain  this 
verdict,  the  Circuit  Judge  could  not  have  set  it 
aside,  and  therefore  correctly  let  it  stand,  although 
dissatisfied  with  it,  because  it  was  the  third  one  in 
a  series,  of  which  he  had  set  aside  two  on  the 
ground  that  the  evidence  did  not  sustain  them  (it 
being  his  duty  to  have  gone  that  far  if  dissatis- 
fied with  them  upon  the  evidence),  and  we  must 
affirm  that  action  under  the  statute,  because  a 
third  verdict  cannot  be  set  aside  unless  there  is 
no  evidence  to  sustain  it — "  if  the  conclusion  does 
not  follow,  as  a  matter  of  law,  that  no  recovery 
can  be  had  upon  any  view  which  can  be  properly 
taken  of  the  facts  the  evidence  tends  to  establish." 
It  therefore  follows  that  this  Court  cannot  set 
aside  such  third  verdict  in  favor  of  the  same 
party  because   the   Circuit  Judge  expressed    dissatis- 
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faction  with  it.  On  the  contrary,  this  is  the  very 
case  to  which  the  statute  applies.  If,  upon  a  first 
or  second  trial,  the  Circuit  Judge  is  dissatisfied, 
because  the  evidence  does  not  preponderate  in 
favor  of  the  verdict;  or  does  not  support  it,  though 
there  was  some  evidence  upon  which  it  might 
have  been  based,  it  is  his  duty  to  set  it  aside, 
and  we  will  do  so  if  it  appears  he  did  not  ap- 
prove it  and  yet  permitted  it  to  stand.  But  as 
to  a  third  verdict,  under  the  statute  being  consid- 
ered, the  rule '  is  difierent.  If  there  is  any  evi- 
dence to  sustain  it,  he  must  allow  it  to  stand 
because  of  the  statute,  and  this  is  just  and  rea- 
sonable; for,  if  he  might  always  set  aside  a  jury 
verdict   because    he    disagreed   with    the   jury   as    to 

•  effect  of  the  evidence,  when  there  was  evidence 
upon  which  different  views  might  be  taken,  the 
Circuit  Judge  could  prevent  a  result  being  reached; 
and  so  a  verdict  would  or  might  always  go  for 
nothing.  Some  law  was  necessary  to  end  this  con- 
flict of  opinion.  This  law  does  that,  and  that 
only. 

It  follows  that  it  is  not  reversible  error  for  the 
Circuit  Judge  to  refuse  to  set  this  verdict  aside 
merely  because  he  was  dissatisfied  with  it;  and 
the   fourth   assignment   of    error  is   bad. 

The  statement  of  the  Circuit  Judge  was  not 
that  there  was  no  evidence  to  sustain  the  verdict, 
and  the   objection  to   it  was   not  to   this   effect,  nor 

•  is  there  any  assignment  that  the  verdict  is  not  sus- 
tained by   any   evidence. 
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His  statement  was  merely  that  he  was  of  opin- 
ion that  "  the  death  of  the  intestate  had  been 
proximately  caused  by  his  own  negligence."  This 
was  the  conclusion  he  came  to  from  the  evidence. 
He  does  not  state  that  there  was  no  evidence  upon 
which  the  jury  could  have  come  to  a  different  con- 
clusion, and,  as  we  have  seen,  there  is  no  such 
question  elsewhere   or  otherwise  made  in  this  record. 

The  plaintiff  in  error  has  elected  to  put  its 
case  upon  the  necessity  of  the  Circuit  Judge's  set- 
ting aside  the  verdict  because  he  was  not  satisfied 
with  it  upon  the  evidence,  it  being  his  duty  ordi- 
narily to  set  aside  a  verdict  where  the  evidence 
preponderates  against  it  {Tate  v.  Gray,  4  Sneed, 
591),  and  also  where,  upon  the  evidence,  he  is  not 
satisfied  with  it  {England  v.  Burt,  4  Hum.,  399; 
Nailing  v.  Nailing j  2  Sneed,  630;  Vaulz  v.  Ser- 
man,  8  Lea,  683;    Turner  v.    Turner,  1  Pickle,  887). 

This  duty  imposed  upon  him  is  all  the  more 
imperative  because  of  the  rule  of  this  Court  that 
after  a  verdict  which  has  met  the  approval  of  the 
Circuit  Judge,  this  Court  will  not  reverse  if  there 
is  any  evidence  to  sustain  it.  See  cases  cited,  and 
Jones  V.  Jennings,  10  Hum.,  428;  Dodge  v.  Brittaviy 
Meigs,  85;  Pettitt  v.  Pettitt,  4  Hum.,  191;  Walker 
V.    Qalhreath,   3   Head,   315. 

And  this  always  has  been  the  rule,  both  before 
and  since  the  case  of  Nance  v.  Haney,  1  Heis., 
177,  although  in  that  case  the  Judge  delivering 
the  opinion  criticized  the  language  used  on  this 
point  in   some   of  the   cases   cited,  and   used   instead 
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the  terms  "  great  preponderance  of  evidence  against 
the  verdict  so  that  the  Court  can  see  clearly  that 
the  judgment  of  the  law  upon  all  the  facts  -shown 
in  the  evidence  is  not  that  which  the  jury  has 
found."  This  language  as  well  as  that  in  other 
cases  was  quoted,  and  no  distinction  drawn  between 
the  cases  in   Morris    v.   Swaney^   7   Heis.,   602. 

We  have  since  repeatedly  held  that  there  was 
no  distinction  in  cases  where  there  was  such  a 
^reat  or  overwhelming  preponderance  of  evidence 
against  a  verdict  that  the  Court  could  clearly  see 
that  it  was  erroneous,  and  one  where  there  was  not 
any  legitimate  evidence  to  sustain  it.  For  if  there 
is  legitimate  evidence  to  sustain  it,  passed  upon  by 
the  jury  and  Circuit  Judge,  we  cannot  clearly  see 
that  the  verdict  is  wrong.  We  have  therefore 
held  that  no  difference  in  language  used  has  made 
a  difference  in  the  rule,  which  ever  was,  and  still 
remains,  that  this  Court  will  not  disturb  such  ver- 
dict if  there  is  any  legitimate  evidence  to  sustain  it. 
1    Heis.,   859;    10  Lea,   470;    1  Tickle,   389.      . 

But  while  it  was  the  duty  of  the  Circuit 
Judge,  upon  a  view  of  the  evidence  conflicting 
with  that  of  the  jury,  to  set  the  verdict  aside,  it 
is  obvious  that  if  there  was  no  limit  upon  this 
power  no  verdict  would  ever  stand,  and  of  neces- 
sitj''  there  must  be  some  way  to  end  the  case, 
notwithstanding  such  conflict  of  opinion.  This  Act 
was  intended  to  settle  it,  and,  in  favor  of  the  cor- 
rectness of  the  conclusions  of  the  three  juries,  to 
give   to    the    verdict    of    the    third,   upon    evidence 
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which  in  any  proper  aspect  could  sustain  it,  such 
weight  that  it  could  not  be  disturbed  because 
different  from  that  which  the  Judge  would  have 
deemed  proper  and  approved  on  the  weight  of  the 
evidence. 

The  question  oi  difference  in  opinion  had  to  be 
provided  for  and  settled  in  some  way.  This  i& 
perhaps  the  best  and  least  objectionable  in  which 
it  could  have  been  done.  At  all  events  it  was^ 
within  legislative  power,  and  violated  no  provision 
of  the  Constitution,   State  or  Federal. 

The  judgment  upon  this  verdict  cannot,  there- 
fore,  on  this  assignment,  be  disturbed,  and  it  must 
be  affirmed  with   cost. 
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Adams  i;.  Sharon. 
{Knoxville.     November  1,  1890.) 

Supreme  Court  Practice.     Rehearing. 

Petition  for  rehearing  will  not  be  entertained  by  this  Court  where  it 
was  not  presented  to  the  Court  within  ten  days  after  the  opinion  upon 
the  original  hearing  was  rendered.  Merely  filing  the  petition  in  the 
Clerk's  office  without  motion,  and  without  notice  to  the  Court  or 
adversary  counsel,  is  ineffectual. 

Rule  construed:  Rule  17,  85  Tenn.,  755. 


FROM    HAMILTON. 


Appeal  from  Chancery  Court  of  Hamilton  County. 
W.  H.  DbWitt,   Sp.   Ch. 

Wheeler  &  Marshall  for  Adams. 

Cooke,  Sweenet  &  Frazier  for  Sharon. 

J.  A.   Caldwell  for  Caldwell. 

Turney,  Ch.  J.  This  cause  was  heard  at  the 
present  term.  Decree  was  entered  on  October  14. 
There  is  a  petition  to  rehear,  marked  "filed  Octo- 
ber 28,  1890."  No  motion  to  file  said  petition  was 
made    to    the    Court,   and    no    notice    that    it    had 
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been  filed  until  October  30.  No  notice  has  been 
given  to   adversary   counsel. 

Section   17  of   the  Rules,  1   Pickle,   755,  directs: 

"Petitions  for  rehearing,  before  being  presented 
to  the  Court,  will  be  furnished  to  opposite  coun- 
sel; and  after  both  sides  have  prepared  briefs,  the 
record,  together  with  the  petition  and  briefs,  will 
be  presented  to  the  Court  without  argument. 
*  *  *  But  petitions  for  rehearing  must  in 
all  cases  be  presented  to  the  Court  within  ten  days 
after  the  opinion  in  the  case  which  is  sought  to 
be   re-examined,"   etc. 

This  petition  is  presented  sixteen  days  after  de- 
cree was  entered,  which  may  have  been  several 
days  after  the  opinion.  As  we  have  seen,  the 
rule  is  violated  in  nearly  or  quite  all  other  re- 
spects. 

Petition  dismissed  with  costs. 
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89   887 
110    46U. 


{Knoxville.     November  5,  1890.) 

1.  Homestead.     Undivided  interest  in  land  not  sudject  to. 

Homestead  does  not  attach  to  undivided  interests  in  lands,  even  since 
Act  of  1879;  and  therefore  the  husband,  who  is  head  of  a  family, 
may  convey  such  interests  without  the  wife's  joinder  in  his  deed. 

Constitution  construed:   Art.  XL,  Sec.  1 1. 

Acts  construed:  Acts  of  1870,  Ch.  80;  Acts  of  1879,  Ch.  171. 

Cases  cited  and  approved:  Avans  v,  Everett,  3  Lea,  76;  Flatt  v.  Mack 
Stadler  &  Co.,  16  Lea,  371-379;  Chalfant?/.  Grant,  3  Lea,  118;  Spiro 
V.  Paxton,  3  Lea,  75 ;  Gillz/.  Latimore,  9  Lea,  381 ;  Hollinsz^.  Webb, 
2  Leg.  R.,  74. 

2.  Stare  Decisis.     Case  for  its  application. 

A  decision  of  this  Court  which  for  eleven  years  has  constituted  a  rule 
of  property  of  frequent  application  affecting  titles  to  real  estate, 
should  be  adhered  to  after  repeated  recognitions  by  this  and  the 
other  Courts  of  the  State,  regardless  of  whether  it  was  originally 
correct  or  incorrect. 

Cases  cited  and  approved :  Sherfy  z/. -Argenbright,  I  Heis.,  143,  144; 
Atkinson  v.  Dance,  9  Yer.,  427;  Thompson  v.  Watson,  10  Yer.,  368; 
Smith  V.  McCall,  2  Hum.,  163-166. 


FROM    GRAINGBR. 


Appeal  from  Chancery  Court  of  Grainger  County. 
John  p.  Smith,  Ch. 


G.  Mc.  Henderson    and  Ingbrsoll  &  Petton  for 
Complainant. 


22—5  p 
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J.  T.  &  J.  K.  Shields,  and  B.  C.  Samsell  for 
Respondents. 

Snodgrass,  J.  We  agree  with  the  Chancellor 
in  the  conclusions  reached  in  this  case  as  to  Joyce, 
and  do  not  deem  it  necessary  to  discuss  the  as- 
signments of  error  as  to  his  branch  of  the  case 
further  than  the  point  made  that  the  Chancellor 
was  in  error  in  holding  that  Joyce  was  not  enti- 
tled to  homestead  in  the  land  decreed  to  be  sold, 
because  his  interest  in  it  was  that  of  a  tenant  in 
common.  His  decree  was  upon  the  authority  of 
Avans  v.  Everett^  3  Lea,  76,  decided  in  September, 
1879,  but  decided  under  the  Act  of  1870,  and  it  is 
earnestly  and  ably  argued — first,  that  this  case  was 
originally  wrong;  and,  second,  that  under  our 
present  homestead  law,  embodying  the  amendment 
of  1879,  a  homestead  does  exist  on  the  undivided 
interest  of  a  tenant  in  common  in  "real  estate;" 
that  these  words  are  broad  and  comprehensive 
enough  to  include  any  interest  in  real  estate  and 
exempt    it. 

The  argument  is  put  upon  the  ground  that  our 
present  homestead  law,  in  consequence  of  the  use 
of  the  term  "real  estate  belonging  to  each  head 
of  a  family"  now  included  in  the  law  by  virtue 
of  the  Act  of  1879,  exempts  the  interest  of  a  ten- 
ant in  common,  because,  according  to  Kent  and  all 
other  authors  who  ever  treated  of  that  subject,  "real 
estate"  includes  the  interest  of  a  tenant  in  com- 
mon, joint  tenant,   or   any   other  interest  inland. 
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If  that  were  the  question  being  considered, 
there  would  be  no  controversy,  as  there  could  be 
no  debate.  As  no  one  ever  did  deny  that  prop- 
osition, it  is  fair  to  presume  that  no  one  ever 
will.  If  the  Legislature  of  1879  intended  to  pro- 
tect "real  estate"  as  such,  the  question  was  set- 
tled in  1879  and  before  the  delivery  of  the  opin- 
ion in  Avans  v.  Everett.  But  the  error  of  the 
argument  results  from  treating  the  Legislature  as 
intending  to  protect  any  interest  in  real  estate  as 
such,  and  ignoring  the  fact  that  this  was  not  (and 
has  been  construed  as  not)  to  protect  real  estate 
at  all,  or  any  interest  in  it,  but  was  and  was 
alone  to  exempt  a  homestead  (a  right  of  occu- 
pancy upon  such  real  estate  as  was  owned  by  a 
head  of  a  family,  which  he  had  converted,  or 
was  in  a  situation  to  convert  and  occupy  as  a 
homestead  should  he  wish  to  do  so).  Because,  be- 
fore 1879,  it  had  been  necessary  that  real  estate 
which  was  possessed  by  a  head  of  a  family  for  a 
home  must  be  occupied  in  order  to  give  him  the 
homestead  right,  the  law  was  then  so  amended  as 
to  secure  a  debtor  a  homestead  in  land  not  thus 
occupied,  but  such  as  he  might  select  and  appro- 
priate to  that  purpose  when  he  desired.  It  was 
intended  to  protect  that  occupied  as  a  homestead, 
or  owned  by  him  in  such  a  way  that  he  could 
appropriate  it  as  such ;  and  of  course  it  either 
must  have  been,  or  been  in  his  hands  susceptible 
of  being,  so  converted  into  a  homestead — that  is, 
he    must    have  had  it    in    his    exclusive    possession, 


340  KFOXVILLE : 


The  J.  I.  Case  Company  v.  Joyce. 


or  it  must  have  been  owned  by  him  in  severalty 
and  in  a  condition  to  be  so  claimed,  used,  and 
appropriated,  whether  the  estate  be  legal  or  equita- 
ble or  a  leasehold. 

That  this  Act  did  not  exempt  real  estate  as 
such,  or  any  interest  in  it,  has  been  since  very 
often  adjudged  and  the  Act  held  to  have  no  ex- 
tending or  other  effect  on  the  law  as  it  stood, 
and  as  an  amendment,  than  to  exempt  a  right  of 
occupancy  (a  homestead)  in  real  estate  which  was 
occupied  or  might  be   occupied  as   a  home. 

The  use  of  the  words  "or  real  estate"  was 
originally  supposed  by  some  members  of  the  pro- 
fession to  exempt  land,  or  some  interest  in  it,  and 
the  question  was  soon  made,  but  this  Court  repu- 
diated that  view,  and  held  that  the  Act  added 
nothing  to  the  old  law  but  an  exemption  of  pos- 
session on  a  thousand  dollars'  worth  of  land 
owned  by  the  debtor,  but  which  he  did  not  actu- 
ally occupy,  and  gave  him  the  right  to  select  the 
part  of  his  land  upon  which  the  homestead  should 
be  located  and  thereafter  exist.  Flatt  v.  Mack 
Stadler  ^   Co.,   16   Lea,   871-379. 

This  case  goes  over  the  whole  subject,  and  con- 
cludes as  follows;  "The  whole  of  the  Acts  upon 
this  subject  should  be  construed  together  as  one 
Act,  and  if  there  is  any  seeming  conflict,  it  should 
be  so  construed  as  to  give  effect  to  the  will  of 
the  law  -  making  power.  But  we  think  there  is 
no  real  conflict  in  the  object  and  design  of  the 
several    statutes,    nor    any  purpose    by    the    Act    of 
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1879  to  alter  the  then  existing  law  further  than 
to  give  the  owner  of  the  land  the  power  to  locate 
his  homestead   upon   any   part  of  it." 

This  opinion  was  at  the  April  Term,  1886,  and 
has  ever  since  been  followed.     And  see  13  Lea,  622. 

This  ends  all  argument  upon  the  broad  or 
comprehensive  terms  of  the  statute.  It  includes 
no  more  than  it  did  before  the  Act  of  1879,  so 
far  as  interests  in  land  are  concerned,  and  leaves 
the  question  unembarrassed  by  any  play  upon 
phraseology  or  speculation  in  familiar  or  foreign 
law. 

The  law  is  just  as  it  was  when  Avans  v.  Everett 
was  decided,  and  the  first  question  to  be  investi- 
gated  is,   Was   that  case   right? 

In  the  first  place,  we  remark  it  is  evidently 
well  considered.  On  its  face  it  appears  to  be  the 
unanimous  opinion  of  the  Court,  but  we  personally 
know  that  our  present  Chief  Justice  did  not  con- 
cur. This,  however,  only  shows  that  it  was  better 
considered;  because  the  dissenting  view,  we  need 
not  add,  was  pressed,  and,  after  all  that  could  be 
urged  in  argument  or  consultation,  was  rejected, 
and  the  case  decided  as  it  was  against  the  ex- 
emption. 

In  the  next  place,  it  was  in  accordance  with 
the  holding  of  numerous  Courts  in  many  of  the 
States,  some  of  them  of  the  very  highest  rank  in 
the  estimation  of  the  bar  throughout  the  Union. 
It  was  so  decided  in  Massachusetts,  California, 
Wisconsin,   and   other   States. 
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A  number  of  references  to  these  opinions,  and 
much  quotation  from  them,  can  be  founi  in 
Thompson  on  Homesteads  and  Exemptions,  Sections 
182  to  185  inclusive.  They  need  not  be  restated 
or   requoted  here. 

Some  of  the  other  States  had  taken  the  con- 
trary view.  The  author  of  that  work  advocated 
the  contrary  view.  He  even  believed  that  the  ex- 
emption extended  to  partnership  realty,  but  admits, 
of  course,  what  was  not  to  be  denied — that  "the 
Courts  have  by  a. very  decided  weight  of  authority 
settled   the   question"   against  his   view.      Sec.   194. 

It  is  needless  to  add  that  the  Court  of  this 
State  has  so  settled  it.  Chalfant^  Cox  Sf  Co.  v. 
Graiitj  3  Lea,  118;  Spiro  v.  Paxton,  3  Lea,  75; 
Gill  V.  Latimore,  9  Lea,  381;  Hollins^  Burton  ^ 
Co.   V.    Webb,   2   Leg.   R.,   74. 

Judge  Cooper,  who  delivered  the  opinion  of  the 
Court  in  Avans  v.  Everett,  cites  the  sections  referred 
to  herein  from  Thompson  on  Homesteads  and  Ex- 
emptions to  sustain,  and  in  opposition  to  the  view 
we  have  taken,  and  says  the  weight  of  authority 
under  similar  statutes  is  in  accord  with  the  con- 
clusions  of  the   Court  in   that   case. 

He  quotes  our  statute,  and  says:  "It  manifestly 
contemplates  the  occupancy  of  a  specific  portion  of 
land  capable  of  being  set  apart  by  metes  and 
bounds.  It  is  impossible  to  apply  its  provisions 
to  an  undivided  interest  in  realty.  The  debtor 
owns  nothing  in  severalty,  and  the  creditor  could 
neither    ascertain    nor,    of    course,    subject    the    re- 
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mainder  after  setting  apart  the  homestead.  Until 
the  Legislature  changes  the  provision  of  the  law, 
or  makes  specific  provisions  for  the  case,  we  see 
no  mode  of  conceding  the  homestead  right  conr 
sistently  with  the  equally  declared  rights  of  cred- 
itors."     Page  78. 

This  was  at  the  September  Term,  1879.  The 
Court  then,  at  that  date,  assuming  that  the  weight 
of  authority  was  already  with  this  conclusion, 
added  to  it  the  precedent  then  made  in  Tennessee, 
and  thus  added  this  State  to  the  list  of  those  in 
which  it  was  held  that  the  interest  of  a  tenant 
in  common  was  not  exempt  under  the  homestead 
law.  For  seven  years  that  Court  recognized  and 
followed  the  precedent  then  established,  and  for 
four  years  this  Court  has  done  so.  We  are  now 
urged  to  reverse  it,  and  the  authority  rejected  by 
the  Court  in  the  3  Lea  case  referred  to  is  pressed 
upon  us  as  conclusive  on  the  other  side  of  the 
question.  In  deciding  that  case  the  Court  referred 
to  the  sections  of  Thompson  on  Homesteads  and 
Exemptions  (Sections  180  et  seq.),  embodying  both 
views,  and  disagreed  with  the  author  of  that  work 
as  to  the   weight   of   authority. 

Among  the  sections  thus  cited  and  rejected  was 
one  quoted  by  Thompson  from  Freeman  on  Co-ten- 
ancy and  Partition  and  other  works  of  same  au- 
thor, saying  that  "a  co-tenant  may  lawfully  occupy 
every  parcel  of  the  lands  of  the  co-tenancy,  and 
may  employ  them  not  merely  for  cultivation  or  for 
other   means   of  making  profits,  but  may  also  build 
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houses  and  barns,  plant  shrubs  and  flowers,  and 
surround  himself  with  all  the  comforts  of  home. 
His  wife  and  children  may  of  right  occupy  and 
enjoy  the  premises  with  him.  Upon  the  land  of 
which  he  is  but  a  part  owner  he  may,  and  in 
fact  he  frequently  does,  obtain  all  the  advantages 
of  a  home.  These  advantages  are  none  the  less 
worthy  of  being  secured  to  him  and  his  family 
in  adversity  because  other  co-tenants  are  entitled 
to  equal  advantages  in  the  same  home.  That  he 
has  not  the  whole  is  a  very  unsatisfactory  and  a 
very  inhumane  reason  for  depriving  him  of  that 
which   he   has.'' 

This  seems  to  be  the  stronghold  of  that  side 
of  the  case — of  the  theory  that  the'  exemption  of 
a  home  to  the  head  of  a  family  does  not  mean 
his  home,  exclusively  his,  but  means  that  it  ex- 
empts any  interest  which  he  is  authorized  to  pos- 
sess with  others,  although  he  cannot  claim  any 
distinct  parcel  of  it  as  his  own  for  a  home  or 
any  other  purpose,  and  this,  too,  upon  the  idea 
that  he  can  go  on  any  part  of  it,  and  may  jointly 
with  others  use  the  land,  and  may  himself  im- 
prove and  beautify  any  part  or  all  of  it.  It  seems 
that  this  has  so  little  to  do  with  the  question 
under  our  statute  giving  a  homestead  to  him  alone 
who  owns  the  home  or  the  real  estate  iu  such 
way  that  it,  or  a  certain  part  of  it,  can  at  any 
time  be  set  aside  to  him  against  everybody,  by 
three  freeholders  summoned  by  a  Sheriff  or  Con- 
stable  for  that  purpose   only,   that  it  would   not  be 
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seriously  cited  on  such  question,  and  only  needs 
statement,   not  refutation. 

It  may  be  true  that  a  co-tenant  can  plant 
shrubs  and  flowers  in  a  co-tenancy,  while  his  de- 
frauded or  defeated  creditor  grows  weeds  adjacent 
in  a  rented  homestead,  but  surely  this  does  not 
make  the  property  so  adorned  the  home  of  the 
debtor  in  the  sense  of  our  homestead  law,  i^or  is 
there  any  thing  in  our  partition  law  that  neces- 
sarily gives  to  any  co-tenant  the  portion  he  elects 
to  take  or  beautify.  The  homestead  which  our 
law  contemplates  is  a  specific  parcel  of  land  owned 
by  him,  and  capable,  not  of  being  partitioned  in 
a  suit  in  Court,  but  of  being  partitioned  and 
set  apart  by  metes  and  bounds  by  the  three  free- 
holders summoned  by  the  levying  officer.  See  8 
Lea,  78,  and  see  for.  further  elaboration  of  this 
question  the  dissenting  opinion  in  the  case  of 
JaeksoUy  Orr  ^  Co.  v.  G.  W.  Shelton  et  al.y 
ante,  p.   82. 

An  argument  is  made  that  because  land  can  be 
partitioned  among  ten^-nts  in  common  on  .applica- 
tion  to  the  Courts   of  this  State,  therefore  a  home- 

« 

Btead  exists  in  favor  of  each  one,  and  can  be  set 
apart  to  him.  This  is  erroneous  for  several  rea- 
sons. In  the  first  place,  all  land  or  real  estate 
held  in  such  tenancy  cannot  be  partitioned.  A 
hundred  tenants  in  common  may  own  one  small 
house  or  small  tract  incapable  of  being  divided, 
much  less  making  a  homestead  for  each;  and  if 
this  is  answered    that   each    interest    might  be   sold 
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and  separate  proceeds  invested,  we  reply  that  this 
would  be  impossible'  of  small  interests.  Suppose 
the  interests  to  bring  only  a  few  dollars  each;  it 
would  be  totally  impracticable  to  take  each  small 
sum  and  invest  it  in  a  homestead,  and  let  the 
creditor  sell  the  fee,  for  it  is  only  a  homestead 
interest  in  land  thus  bought  on  re-investment  that 
is  protected;  the  fee  is  to  be  subjected  to  the 
creditor's  demand. 

But  it  is  useless  to  discuss  our  partition  law. 
The  homestead  law  has  nothing  to  do  with  it. 
The  homestead  law  has  a  partition  method  of  its 
own.  It  declares  that  land  on  which  such  an 
estate  of  occupancy  exists  is  one  which  can  be  and 
must  be  partitioned  or  sold  under  the  action  and 
certificate  of  three  freeholders  summoned  by  the 
levying  officer,  and  it  follows  that  land  which  cannot 
be  so  partitioned  is  not  included.  This  is  the  argu- 
ment, and  it  is  not  answered  by  a  reply  that  land 
may  be  partitioned  in  Court  in  this  State — ^a  true 
enough  proposition  in  itself,  but  having  nothing  to 
do   with   the   question. 

But  if  we  could  apply  by  amendment  our 
partition  law  to  create  a  homestead,  the  argument 
is  (as  we  have  already  seen)  vicious,  because  all 
land  cannot  be  partitioned.  There  are  often  dozens 
— sometimes  hundreds — of  tenants  in  common  to 
whom  one  homestead  descends.  It  could  not  have 
been  contemplated  that  each  would  be  thus  split 
up   into   dozens. 

Before   leaving   the   merits   of  the    question,  it   is 
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proper  to  add  a  word  respecting  the  sophistry  of 
the  statement  quoted  from  Mr.  Freeman,  "  that 
because  a  co-tenant  has  not  the  whole  is  a  very 
unsatisfactory  and  a  very  inhumane  reason  for  de- 
priving him  of  that  which  he  has."  To  make  of 
this  rhetoric  a  plain  sentence,  it  reads:  "BecfSause 
the  defendant  has  not  a  whole  homestead  is  a 
very  unsatisfactory  reason  for  declaring  that  he 
has  not  a  homestead."  It  would  seem  to  follow, 
as  a  matter  of  course,  that  if  he  has  not  a  home- 
stead, the  Court  does  not  deprive  him  of  any 
thing  by  saying  he  has  not.  It  is  neither  unsat- 
isfactory nor  inhumane.  On  the  contrary,  the 
policy  of  disencumbering  his  small  interest  or  large 
one  held  in  common  with  others  of  the  restraint 
against  alienation  which  the  homestead  law  im- 
poses,  is  to  his  advantage,  and  to  the  general  ad- 
vantage, as  it  leaves  the  property  free  in  his 
hands  for  conveyance  and  for  credit.  Nor  is  it 
inhumane  to  allow  it  to  be  taken  in  satisfaction 
of  his  debts.  If  he  is  in  debt,  it  is  because  some 
one  has  trusted  him,  and  he  has  received  an  equal 
value  in  money  or  other  property  to  that  which 
can  be  taken.  The  creditor  is  not  to  be  treated 
as  a  hostile  enemy  who  is  robbing  him.  *  He  too 
may  want  a  home,  and  often  would  have  had  one 
could  he  have  received  his  due.  He  may  have  a 
wife  and  children  likewise  in  need.  He  but 
demands  a  fair  show  before  the  law  to  collect  his 
debt  and  enable  himself  to  acquire  home  and 
comforts,     but     no     sentiment     is     wasted     on     him. 
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Whatever  may  be  the  condition  to  which  he  and 
his  are  reduced  by  the  default  of  the  debtor,  his 
rights  are  forgotten  in  such  sentimentality  as  we 
have  quoted.  But  they  are  nevertheless  as  dear 
to  him,  and  should  be  as  sacred  to  the  Courts. 
The  loss  of  a  real  homestead  is  after  all  no  ex- 
traordinary grievance.  The  loser  is  still  as  well  off 
as  thousands  of  other  good  men,  who  pay  what 
they  owe  and  live  in  rented  houses.  A  man  who 
yields  it  up  to  pay  his  honest  debts,  plants  a 
flower  in  his  rented  lawn  that  will  bloom  while 
he  lives  as  a  token  of  honor,  and  shed  a  fragrance 
above  his  grave  when  he  is  gone  that  will  endure 
forever.  It  will  be  a  treasure  to  his  children  and 
children's  children  when  the  shrubs  he  might  have 
planted  in  a  co-tenancy,  which  he  was  able  to 
keep  only  by  allowing  his  debts  to  remain  unpaid, 
would  have  decayed  by  lapse  of  tim«  and  been 
blown  away  in  the  revilings  of  those  he  defeated 
or  defrauded  of  justice  by  refusing  to  render  them 
their  own. 

Leaving  the  question  of  right,  we  come  to  the 
second  inquiry  contemplated  in  this  opinion,  and 
that  is  whether  this  case  should  be  overruled  as 
a  matter  of  judicial  policy,  having  tried  to  estab- 
lish that  it  should  not  be  as  a  matter  of  judicial 
right.  Ordinarily  a  case  which  is  doubtful  may  be 
examined  and  reviewed  even  after  many  years,  but 
it  should  not  be  done  unless  clearly  wrong,  and 
the  public  good  is  to  be  subserved  by  overruling 
it.      It  is  better  that  the   law   should   be   fixed   and 
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certain  rather  than  approximately  perfect.  The 
change  of  ruling  on  any  point  is  more  or  less 
evil.  Often  done,  every  thing  becomes  doubtful; 
none  can  advise  or  act  with  certainty  or  security. 
But  where  great  evils  cannot  flow  from  reversal 
of  former  rulings,  it  is  of  course  the  duty  of  the 
Courts  to  reverse  and  follow  a  better  and  wiser 
policy  in  exceptional  cases.  The  contrary  is  true 
respecting  cases  which  have  become  rules  of  prop- 
erty, and  under  which  estates  have  been  established, 
and  where  land  titles  depend  on  the  former  con- 
struction. In  such  case  it  is  said,  "when  a  de- 
cifiion  or  a  series  of  decisions  has  established  a 
rule  of  property,  and  more  particularly  a  rule  af- 
fecting title  to  real  estate  which  has  become  gen- 
erally known  and  been  acted  upon,  such  a  land- 
mark should  not  be  disturbed."  Sherfy  v.  Argen- 
brighty  1  Heis.,  143,  144;  and  see  8  Yer.,  180;  9 
Yer.,  427;    10  Yer.,   368;    2  Hum.,  163-166. 

Here  we  have  a  ruling  made  eleven  years  ago, 
and  during  the  intervening  time  again  and  again 
repeated  and  confirmed.  Lawyers  have  advised 
their  clients  they  could  safely  buy  and  sell  these 
interests  of  tenants  in  common.  Hundreds  of 
sales  on  executions  and  attachments,  as  well  as 
private  sales,  have  been  made.  The  change  of 
ruling  on  that  question  now  would  destroy  them 
all.  Any  person,  sui  juris,  might  sue  to  reclaim 
homestead  in  such  interests  sold  at  public  sale 
within  the  last  seven  years  or  longer  if  possessiou 
was   not  taken    and    adversely  held  by   the   vendees 
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for  that  period.  Many  such  suits  would  be  main- 
tainable where  the  sales  were  private,  while  in 
cases  of  persons  under  disability  (no  lapse  of  time 
affecting  their  rights),  suits  to  recover  such  inter- 
ests sold,  either  at  public  sale  under  process  or 
privately,  where  the  wife  did  not  join  in  convey- 
ing the  homestead,  would  be  maintainable,  and 
thus  we  would  unsettle  and  destroy  all  estates  so 
created. 

It  is  not  the  case,  as  put  in  argument  for  the 
contrary  ruling,  that  if  many  have  lost  their  prop- 
erty by  an  erroneous  construction,  more  need  not 
do  so.  This  ignores  the  real  question  we  have 
just  stated.  If  the  change,  that  more  might  not 
be  injured,  was  the  question,  change  would  be 
praiseworthy;  but  that  is  not  the  question.  It  is 
whether  we  should,  by  one  fell  stroke,  destroy 
titles  already  vested  and  lands  improved  under  a 
former  construction,  for  the  fancied  good  of  saving 
future   losses. 

There  is  no  policy  and  less  necessity  for  such 
change  of  construction.  Everybody  has  acquiesced 
in  the  one  given  in  1879.  Judge  Cooper  pointed 
out  to  the  Legislature  the  situation,  and  called  at- 
tention to  the  fact  that  additional  legislation  was 
necessary  if  it  was  desired  to  exempt  real  estate 
held  in  co-tenancy.  Five  sessions  of  the  Legisla- 
ture have  since  followed,  and  no  change  deemed 
wise  or  desirable.  Nobody  has  demanded  such 
change,  and  none  has  been  made  —  no  effort  by 
anybody    to    disturb    the    law    in    that    respect.      It 
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thus  appears  to  have  met  universal  approbation. 
Credit  has  been  received  and  extended  on  the  faith 
of  it.  The  effect  has  been  far-reaching  in  the 
change  of  titles  and  its  influence  on  property 
rights  and  management.  It  is  now  within  three 
months  of  the  meeting  of  the  next  Legislature, 
when  the  evil — if  such  it  be — for  the  future  can 
be  corrected  without  disturbing  the  settled  trans- 
actions of  the  past,  and  it  would  be  inexcusable 
for  us  at  this  time  to  precipitate  this  wide  flood 
of  trouble  by  a  change  of  construction  of  this 
law.  Every  reason  of  right  and  policy  constrains 
us  to  adhere  to  it  and  to  affirm  the  decree  of  the 
Chancellor  on   this   point. 

We  think,  however,  he  was  in  error  in  holding 
Defendant  Jone^  liable  to  complainant,  and  as  to 
him  the  decree  is  reversed. 

The  cost  of  this  Court  will  be  divided  between 
complainant  and  Defendant  Joyce;  that  of  the 
Court  below  will  be  paid  as  decreed  by  the  Chan- 
cellor. 


DISSENTING     OPINION. 

Caldwell,  J.  To  secure  the  debt  sued  on, 
Joyce  mortgaged  his  interest  in  two  tracts  of  land. 
That  interest  being  an  undivided  one-half  in  one 
tract,  and  an  undivided  one-fourth  in  the  other 
tract.  Joyce  and  his  wife  now  reside  on  the  for- 
mer tract,  and  have  lived  upon  it  as  their  home  for 
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many  years.  The  wife  did  not  join  Joyce  in  the 
execution  of  the  mortgage.  On  that  ground  he 
defends  this  hill  to  foreclose,  and  claims  homestead 
for  himself  and  family  in  the  mortgaged  lands. 
The  Chancellor  denied  them  that  right,  and  decreed 
the  sale,  of  the  lands.  His  decree  is  affirmed  by 
a  majority   of   this   Court. 

In  denying  Joyce  and  his  family  the  right  of 
homestead,  Chief  Justice  Turney  and  the  writer 
cannot  agree   with   the   majority. 

The  Constitution  and  the  statute  declare  that 
the  homestead  shall  not  be  alienated  without  the 
joint  conveyance  of  the  husband  and  wife,  where 
that  relation  exists.  Con.,  Art.  XL,  §11;  Code 
(M.   &  v.),   §2935. 

Therefore,  when  the  husband  attempts  to  convey 
the  homestead  without  the  joint  conveyance  of  the 
wife,  as  in  this  case,  his  deed  is  inefiectual  to 
pass  the  homestead  right  as  to  either  of  them, 
and  will  only  vest  the  grantee  with  the  husband's 
interest  in  reversion,  expectant  on  the  termination 
of  the  homestead  right.  Marsh  v.  Russell^  1  Lea, 
543;  Kennedy  v.  Stacy ^  1  Bax.,  225;  Soge  v.  Hoi- 
lister,   2   Tenn.   Ch.,   612. 

It  follows  that  if  the  right  of  homestead  ex- 
isted in  favor  of  Joyce  in  those  lands  before  the  ex- 
ecution of  the  mortgage,  it  still  exists,  and  should 
be  allowed.  But  it  is  held  by  the  majority  that 
the  right  did  not  exist  in  the  first  instance,  be- 
cause Joyce  did  not  own  the  lands  in  severalty, 
but   only   as    a  tenant  in   common   with   others. 
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Chief  Justice  Turney  and  the  writer  do  not 
think  this  construction  of  the  homestead  law  justi- 
fied, either  by  its  letter  or  spirit.  The  wise  and 
humane  object  of  that  law  is  to  secure  the  shelter, 
the  comfort,  and  the  independence  of  a  home^  of 
limited  value,  to  the  family  of  all  citizens  who 
may  own  an  estate  or  interest  in  land  capable  of 
being  in  any  way  applied,  used,  or  enjoyed  as  a 
home.  ^ 

The  words  of  the  statute  are  broad  and  com- 
prehensive. The  property  around  which  the  bene- 
fits of  the  exemption  are  thrown,  is  described  as 
"a  homestead,  or  real  estate^  in  the  possession  of, 
or  belonging  to,  each  head  of  a  family "  (Code, 
§2935),  whether  the  owner's  estate  therein  be 
"legal"  or  "equitable"  or  "leasehold"  (Code, 
§§2937,  2938);  and  "each  head  of  a  family  own- 
ing real  estate  shall  have  the  right  to  elect  where 
the  homestead  or  said  exemption  shall  be  set  apart, 
whether  living  on  the  same  or  not."  Code,  §  2936. 
It  is  not  easy  to  conceive  how  more  plain  and 
appropriate  terms  could  have  been  used  to  em- 
brace every  kind  and  character  of  estate  in  lands.' 
The  term  real  estate  means  an  estate  in  fee  or  for 
life  in  lands,  and  is  used  as  synonymous  with 
lands  and  tenements.  3  Kent,  *401;  1  "Wash.  R. 
P.,   *45. 

Unmistakably  it  embraces  estates  in  fee  owned  by 
tenants  in  common,  as  well  as  estates  in  fee  held 
in    severalty.      The    statute    makes    no    distinction. 

It   includes  all   estates  in  land,   and   excludes   none. 
23— 6  p 


864  KNOXVILLE : 


The  J.  I.  Case  Company  v,  Joyce. 


Estates  of  co-tenancy  are  very  common  in  this 
State.  They  are  created  by  our  law  of  descent, 
whenever  an  owner  of  land  dies  intestate,  leaving 
children,  grandchildren,  etc.  Such  estates  existed 
when  the  homestead  provision  was  incorporated 
into  the  Constitution  and  statute  law  of  the  State; 
and,  being  so  clearly  within  the  object  and  lan- 
guage of  that  provision,  they  must  have  been  in 
the  contemplation  of  the  law-makers,  and  by  them 
deemed  subject  to  the   exemption   provided. 

In  the  absence  of  an  express  declaration  to  that 
effect,  we  could  not  believe  that  any  law-making 
power  ever  intended  to  extend  the  benefit  of  such 
an  exemption  to  citizens  owning  real  estate  in 
severalty  and  not  to  those  owning  undivided  in- 
terests as  tenants  in  common.  A  law  making 
such  a  distinction  would,  in  our  judgment,  be  both 
impolitic  and  unjust.  It  would  be  an  unjustifiable 
discrimination  in  favor  of  some  persons  and  against 
others,  though  alike  deserving  of  the  law's  favor 
and   protection. 

Such  is  not  our  law,  which,  as  we  understand 
it,  is  distinctly  impartial j  extending  the  right  of 
exemption  to  "each  head  of  a  family  owning  real 
estate"  whether  in  fee,  for  life,  for  years,  in  sev- 
eralty,  in  joint  tenancy,   or  tenancy   in   common. 

In  Arnold  v.  Jones^  9  Lea,  548,  it  was  decided 
that  the  right  of  homestead  exemption  existed  in 
favor  of  a  life  tenant, , the  Oo«rt  saying: 

"If  the  homestead,  the  place  of  residence  and 
home    of   the   family,   is    protected   where    the   head 
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of  the  family  owns  the  fee,  much  more,  it  seems, 
it  ought  to  be  in  favor  of  the  poorer  man,  who 
has  only  an  estate  less  valuable,  liable  to  be  deter- 
mined  at  any  time  by   his  death." 

It  was  also  decided  in  Jackson^  Orr  ^  Co.  v.  G. 
W.  Skelton  and  wifey  ante.,  p.  82,  that  the  right 
of  homestead  existed  in  a  house  and  lot  owned 
by  husband  and  wife  jointly  as  tenants  by  entire- 
ties. In  the  latter  case,  after  holding  that  the 
comprehensive  and  unrestricted  words  "real  estate" 
should  be  interpreted  according  to  their  ordinary 
legal   meaning,   the   Court   said: 

"  The  nature  of  the  estate,  or  extent  of  the 
title  of  the  beneficiary,  was  not  of  the  essence  of 
the  scheme.  The  purpose  was  to  stay  the  hand 
of  the  .  creditor  as  against  a  limited  amount,  in 
value,  of  real  estate,  of  whatever  character^  belong- 
ing to  any  citizen  who  should  be  the  head  of  a 
family.  *  *      •    *  Why    not     include    the 

head  of  a  family  who  owns  land  as  tenant  by 
entirety  with  his  wife  in  the  scope  of  a  law 
whose  purpose  is  so  humane  and  commendable? 
To  the  extent  of  his  interest  he  can  use  the  land 
for  the  shelter,  support,  and  benefit  of  his  family 
in  the  same  manner  as  could  another  man  owning 
the  absolute  fee.  He  stands  in  the  same  or  greatier 
need  of  the  law's  favor.  Is  he  any  the  less  de- 
serving of  protection  because  he  does  not  own  the 
whole  estate?  Or  is  the  officer  of  the  law  to 
take  what  he  has  because  he  has  not  more?  Man- 
ifestly  not.      The   protection   of    such   an   interest  is 
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clearly  within  the  spirit  and  letter  of  the  statute. 
We  can  conceive  no  satisfactory  reason  why  the 
Legislature  should  not  have  intended  to  embrace 
in  this  wholesome  provision  all  present  interests  in 
land  naturally  embraced  in  the  language  used  in 
the   Act." 

An  eminent  text-writer  says:  "The  homestead 
laws  have  an  object  perfectly  well  understood,  and 
in  the  promotion  of  which  Courts  may  well  em- 
ploy the  most  liberal  and  humane  rules  of  inter- 
pretation. This  object  is  to  assure  to  the  unfortu- 
nate debtor,  and  his  equally  unfortunate  but  more 
helpless  family,  the  shelter  and  the  influence  of 
home.  A  co-tenant  '  may  lawfully  occupy  every 
parcel  of  the  lands  of  the  co-tenancy.  He  may 
employ  them  not  merely  for  cultivation,  or  for 
other  means  of  making  profit,  but  may  also  build 
houses  and  barns,  plant  shrubs  and  flowers,  and 
surround  himself  with  all  the  comforts  of  home. 
Ilis  wife  and  children  may,  of  right,  occupy  and 
enjoy  the  premises  with  him.  Upon  the  land  of 
which  he  is  but  a  part  owner,  he  may,  and  in 
fact  frequently  does,  obtain  all  the  advantages  of 
a  home.  These  advantages  are  none  the  less 
worthy  of  being  secured  to  him  and  his  family  in 
adversity,  because  the  other  co-tenants  are  entitled 
to  equal  advantages  in  the  same  home.  That  he 
has  not  the  whole  is  a  very  unsatisfactory  and  a 
very  inhumane  reason  for  depriving  him  of  that 
which   he   has."      Freeman   on   Ex.,   Sec.   243. 

To    this  view   Mr. '  Thompson    lends    the    weight 
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of  his  opinion.  Thompson  on  H.  and  E.,  Sees. 
181   and  188. 

It  is  said,  in  substance,  by  the  majomty  that 
estates  of  co-tenancy  must  be  excluded  from  the 
exemption  because  no  particular  mode  for  the  as- 
signment of  the  homestead  in  lands  held  by  co- 
tenants  is  expressly  prescribed.  To  this  we  say 
the  general  provisions  on  this  subject,  as  contained 
in  §§2940,  2941,  and  2944  of  the  Code,  in  con- 
nection with  those  then  and  now  existing  in 
Code,  §§8993  and  4024,  on  the  subject  of  partition 
and  sale  for  division,  afford  the  amplest  direction 
and  remedy  for  the  allotment  of  homestead  in 
every  case,  whether  the  claimant  have  an  estate  in 
severalty  or  in  co-tenancy  with  others.  Hence,  in 
the  absence  of  an  express  exclusion  of  co-tenants 
from  the  benefits  of  a  law  whose  terms  are  so 
broad  and  whose  purpose  is  so  general,  we  think 
they  should  be  held  to  be  included.  In  our 
opinion  it  is  a  harsh  and  unwise  construction  that 
excludes  such  persons  from  the  beneficial  operation 
of  a  law  whose  provisions  are,  in  express  terms, 
for  the  advantage  of  "each  head  of  a  family  own- 
ing real  estate."  Such  a  rule  of  interpretation 
should  not  be  applied  in  this  case;  for  the  Courts, 
almost  universally,  indulge  a  liberal  construction  in 
favor  of  the  right  of  homestead.  Thompson  on 
n.  and  E.,  Sees.  4,  7,  731;  11  Heis.,  520;  9  Lea, 
548;  3  Pickle,  284;  Jackson,  Orr  ^  Co.  v.  G.  W. 
Shelton  ^  wife,   ante,  p.   82. 

This    liberality    of    construction    extends    as    well 
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to  the  assignment  of  homestead  as  to  the  ascer- 
tainment of  the  existence  of  the  right.  By  the 
indulgenfce  of  such  rule  of  construction,  the  Courts 
will  readily  find  in  existing  statutes  all  necessary 
means  for  the  assignment'  of  homestead  in  lands 
held  by  tenants  in  common.  In  the  case  before 
us  the  complainant  would  only  have  to  bring  the 
other  co-tenants  before  the  Court  and  have  the 
lauds  partitioned  in  kind,  if  that  could  be  done; 
and,  if  not,  have  them  sold  for  division  of  proceeds. 
The  interest  of  the  debtor  being  thus  separated  from 
that  of  others,  the  creditor  and  debtor  could  each  be 
protected   by   decree  in   conformity   to  the  statute. 

This  might  be  some  inconvenience  to  the  cred- 
itor, but  mere  inconvenience  in  the  assignment  of 
homestead  should  not  be  allowed  to  defeat  the 
right  of  exemption  itself.  No  mere  matter  of  in- 
convenience in  the  administration  of  a  law  can 
operate  to  its  annulment.  Yet,  the  reasons  given 
for  denying  the  right,  by  the  Courts  of  those 
States  which  hold  that  homestead  is  not  allowable 
in  '  cases  of  co-tenancy,  are  reasons  of  convenience 
merely.      Thompson   on   H.   and   E.,   Sec.   183. 

The  majority  opinion  follows  the  case  of  Aram 
V.  Everetty  3  Lea,  76.  But,  not  agreeing  to  the 
reasoning  or  conclusion  in  that  case,  we  think  it 
should  now  be  overruled  as  contrary  to  the  mani- 
fest purpose  and  plain  language  of  the  constitu- 
tional and  statutory  provisions  for  the  exemption 
of  a  homestead  to  "each  head  of  a  ^family  own- 
ing  real   estate." 
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The  reasoning  of  the  Court  in  that  case  is 
found  in  the  following  extract  from  the  opinion: 
^^The  statute  manifestly  contemplates  the  occupancy 
of  a  specific  portion  of  land  capable  of  being  set 
apart  by  metes  and  bounds.  It  is  impossible  to  ap- 
ply its  provisions  to  an  undivided  interest  in  realty. 
The  debtor  owns  nothing  in  severalty,  and  the 
creditor  can  neither  ascertain  nor,  of  course,  sub- 
ject the  remainder  after  setting  apart  the  home- 
stead."     8  Lea,   78. 

To  our  minds  the-  difficulty  of  applying  those 
**  provisions  to  an  undivided  interest  in  realty"  is 
entirely  removed  by  the  statute  of  partition,  under 
which  one  co-tenant's  interest  may  be  ascertained 
and  separated  from  that  of  other  co-tenants,  either 
by  partition  in  kind  or  by  a  sale  of  the  whole 
land  for  a  division  of  proceeds.  By  this  means 
the  rights  of  both  creditor  and  debtor  may  be 
amply  protected,  while  by  the  doctrine  of  that 
case  those  of  the  debtor  are  entirely  destroyed 
and   those   of   the  creditor    augmented. 

The  importance  of  uniformity  and  stability  in 
judicial  decisions  can  scarcely  be  exaggerated.  Nev- 
ertheless, when  it  appears  that  a  decision  has  de- 
parted from  the  plain  mandate  of  the  Constitution 
and    the  statute,   as   we   believe   to  be  true    of   that 

<^ase,  it  should  be  overruled,  and  not  longer  fol- 
lowed. A  decision  which  misinterprets  a  law,  and 
renders  a  provision  which  is  just  and  impartial  in 
its  terms  both  partial  and  unjust  in  its  adminis- 
tration,  as   we  think  that   one   does,   should  be    de- 
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parted  from  whenever  the  mistake  is  discovered. 
That  many  debtors  have  lost  their  homesteads  un- 
der the  doctrine  of  that  case,  and  that  reparation 
cannot  now  be  made,  are  not  sound  reasons  for 
its  perpetuation,  and  for  forcing  others  to  undergo 
a  like  deprivation   in  the  future. 

We  think  that  case  should  now  be  overruled, 
and  that  Joyce  and  family  should  not  be  driven 
from  a  place  that  has  afforded  them  the  shelter, 
comfort,   and  independence  of   a  home  so  long. 

Turney,  Ch.  J.,  concurs  in  the  dissent. 
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By#us  y.  Mount. 


{Knoxville.     November  5,  1890.) 

• 

1.  Exemptions.     Of  pork  and  stock  hogs  from  execution. 

B.,  the  head  of  a  family  of  more  than  six  persons,  was  engaged  in  agri- 
culture, and  in  the  month  of  July  owned  two  open  sows,  weighing 
seventy-five  pounds  each,  twelve  pigs  weighing  eighteen  or  nineteen 
pounds  each,  six  shoats — barrows  and  spayed  sows — weighing  eighty 
pounds  each,  and  fifteen  pounds  of  bacon. 

Held:  That  none  of  this  property  was  subject  to  levy  under  execution. 
The  two  open  sows  and  eight  of  the  pigs  are  protected  by  the  ex- 
emption of  **ten  head  of  stock  hogs"  to  each  head  of  a  family  ** en- 
gaged in  agriculture."  The  six  shoats  and  four  remaining  pigs,  and 
the  fifteen  pounds  of  bacon,  are  protected  by  the  exemption  to  each 
head  of  a  family  of  more  than  six  persons  of  1,200  pounds  of  pork, 
"slaughtered  or  on  foot,"  or 900  pounds  of  bacon. 

Code  construed:  §§2931,  2932  (M.  &  V.) — Acts  of  1870-71,  Ch.  71. 

2.  Same.     In  the  alternative. 

Where  the  exemption  is  in  the  alternative — as,  of  1,200  pounds  of  pork 
or  900  pounds  of  bacon — the  debtor  may  take  both  pork  and  bacon, 
but  the  aggregate  of  both,  when  reduced  to  the  value  of  either,  must 
not  exceed  the  amount  given  by  the  statute. 

3.  Same.     What  are  *'  stock  kogs."  • 

**  Stock  hogs,"  within  the  meaning  of  the  exemption  laws,  are  such  as 
are  capable  of  reproduction,  and  do  not  therefore  include  barrows 
and  spayed  sows. 

4.  Same.      PVkat  is  pork  *  •  on  foot, ' ' 

Pork  "on  foot,"  within  the  meaning  of  the  exemption  laws,  includes 
hogs  of  all  sizes  and  condition  at  all  seasons  of  the  year,  which  may, 
"in  due  season  and  at  the  convenience  of  the  debtor,  be  prepared 
for  and  converted  into  pork." 
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5.  Same.     Shiilift'  trMUing  liberally  comtrued. 

Doctrine  re-afBrmed  that  statutes  oeeatin^  exemptions  from  execution 
are  liberally  construed  in  favor  of  the  debtor  xA»a&. 

Cases  cited  and  approved :  Wolfenbarger  v,  Standifer,  3  Sneed,  659 ; 
Richardson  v,  Duncan,  2  Heis.,  220;^ Webb  v.  Brandon,  4  Heis., 
285;  Pyett  z/.  Rhea,  6  Heis.,  137;  Simons  2/.  Lovell,  7  Heis.,  514. 


FROM    SEVIER. 


Appeal  in  error  from  Circuit  Court  of  Sevier 
County.      W.   R.  Hicks,  J. 

M.  B.  McMahan,  W.  R.  Turner,  and  G.  W. 
Pickle  for  Byous. 

J.   R.   Penland   for  Mount. 

Caldwell,  J.  Byous  is  a  farmer,  residing  in 
Sevier  County.  He  is  the  head  of  a  family, 
having  a  wife  and  five  minor  children  living  with 
him. 

July  26,  1889,  he  owned  twenty  hogs,  as  fol- 
lows: Two  open  brood-sows,  weighing  seventy-five 
pounds  each ;  twelve  small  pigs,  weighing  eighteen 
or  nineteen  pounds  each;  and  six  shoats,  spayed 
sows,  and  barrows,  weighing  eighty  pounds  each, 
on  an  average.  He  owned  no  other  hogs,  had  no 
sl6.ughtered  pork,  and  only  fifteen  pounds  of  bacon. 

On    the    day   mentioned    a   Constable,   having   an 


SEPTEMBER  TEKM,  1890.  868 


Byoas  v.  Mount. 


execution  for  a  Rmall  sum  against  Bjous^  levied 
on  one  of  the  open  sows,  three  of  the  small  pigs, 
and  three  of  the  shoats.  Bjous  claimed  all  his 
hogs  as  exempt  property,  and  protested  against  the 
seizure  by  the  officer.  After  the  levy  was  made 
he  instituted  this  action  of  replevin  before  a  Jus- 
tice of  the  Peace  to  recover  the  possession  of  the 
hogs  levied  on  from  the  Constable.  Being  unsuc- 
cessful before  the  Magistrate,  Byous  appealed  to 
the  Circuit  Court.  The  case  was  there  tried  by 
the  Circuit  Judge  without  a  jury,  and  judgment 
was  again  rendered  against  Byous.  He  then  ap- 
pealed  in   error  to  this   Court,   and   assigned   errors. 

^Were  the  hogs  seized  by  the  Constable  exempt 
from  execution?  Section  2932  of  the  Code  (M.  & 
V.)  provides  that  '*ten  head  of  stock  hogs"  shall 
be  exempt  in  the  hands  of  each  head  of  a  family 
"  engaged  in  agriculture."  Under  this  provision 
Byous  was  clearly  entitled  to  the  two  brood-sows 
and  eight  of  the  small  pigs  as  exempt.  None  of 
the  shoats  were  exempt  under  this  provision,  be- 
cause they  were  not  "  stock  h#gs,"  being  spayed 
sows  and  barrows,  and  therefore  incapable  of  re- 
production. 

Section  2931  of  the  Code  provides  that  1,200 
pounds  of  pork,  "slaughtered  or  on  foot,"  or  900 
pounds  of  bacon,  shall  be  exempt  in  the  hands  of 
each  head  of  a  family  consisting  of  more  than 
six  persons.  By  this  provision  Byous  was  mani- 
festly  authorized  to  claim  an  exemption  of  all  th^ 
other   hogs.      He   had  only  fifteen   pounds   of   bacon 
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and  no  slaughtered  pork.  Since  each  family  eon^ 
sisting  of  more  than  six  persons,  is  entitled  to  an 
exemption  of  900  pounds  of  bacon  or  1,200  pounds 
of  pork,  three  pounds  of  bacon  are  to  be  treated 
as  the  equivalent  of  four  pounds  of  pork.  The 
family  may  claim  both  bacon  and  pork,  some  of 
one  and  some  of  the  other,  so  that  the  aggregate 
does  not  exceed  the  maximum  mentioned  in  the 
statute,  due  regard  being  observed  for  the  com- 
parative value  of  each  as  just  stated.  To  illustrate: 
The  full  exemption  may  be  450  pounds  of  bacon 
and  600  pounds  of  pork,  or  300  pounds  of  bacon 
and   800   pounds  of   pork,   or  600   pounds  of   bacon 

and  400  pounds   of  pork.  , 

The    fifteen    pounds    of   bacon    on    hand    in    this 

case  may  be    treated    as    the    equivalent   of   twenty 

pounds    of    pork,    and    thus    it    is    ascertained    that 

Byous    was     entitled    to    an    exemption     of     1,180 

pounds  of  pork,   slaughtered  or  on   foot,   if  he  had 

owned   so  much.      In  fact,  the   six   shoats  and  four 

pigs    that    we    hold    he     was     entitled     to     claim, 

weighed,  at  the  time   of  the  levy,  only  552  pounds 

to   556   pounds. 

It  is  true  that  these  shoats  and  pigs  were  not 
then  of  the  most  profitable  sizes,  or  in  the  best 
condition  of  flesh  to  be  slaughtered,  and  that  the 
usual  season  for  slaughtering  and  packing  pork,  in 
this  climate,  was  not  then  at  hand;  yet,  these  are 
immaterial  circumstances  so  far  as  the  legal  right 
of  exemption  is   concerned. 

After    reserving    the    stock    hogs     allowed    him. 
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these  ten  were  all  the  debtor  was  fortunate  enough 
to  have  left  for  pork.  Six  of  them  had  been  set 
apart  for  that  purpose,  by  spaying  the  females  and 
castrating  the  males,  and  in  due  season  they  would 
be  ready  for  the  slaughter-pen.  The  other  four, 
though  smaller  and  of  less  value,  could  nevertheless 
be  made  of  service  in  contributing  a  share  to  the 
supply  of  food  for  the  debtor's  family.  To  all  of 
them,  the  shoats  and  pigs,  Byous  had  the  same 
right  of  exemption  that  his  neighbor  had  to  hogs 
of  better  size  and  better  condition ;  to  them  he 
had  the  same  right  of  exemption  in  July  that  he 
would  have  had  to  larger  and  well-fatted  hogs  in 
November  or  December.  The  designation,  fork  on 
foot,  as  used  in  the  exemption  statute,  embraces 
hogs  that  may,  in  due  season  and  at  the  con- 
venience 'of  the  debtor,  be  prepared  for  and  con- 
verted into  pork,  as  well  as  those  that  may  be 
ready  for  the  knife  at  the  time  the  officer  appears 
with   his   execution   or  attachment. 

The  statute  does  not  declare,  directly  or  in- 
directly, that  the  exemption  shall  apply  only  to 
hogs  of  a  particular  size  and  condition,  and  at  a 
particular  season  of  the  year.  The  provision  is 
general,  and  should  be  liberally  construed  in  favor 
of  the  debtor.  Such  is  the  general  rule  in  the 
construction  of  exemption  statutes.  3  Sneed,  659 ; 
2  Heis.,  220;  4  Heis.,  285;  6  Heis.,  187;  7  Heis., 
514. 

To  hold  that  hogs  are  exempt  as  pork  only 
when  they  can  be   slaughtered    to    the  best    ad  van- 
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tage,  would  be  to  defeat  the  statute  entirely  in 
the  majority  of  cases.  Such  a  narrow  and  unwise 
construction   this   Court  is   unwilling  to  adopt. 

Byous  makes  out  a  complete  case  of  exemption. 
For  the  failure  of  the  trial  Judge  to  so  hold,  we 
reverse   his  judgment. 

The  case  having  been  tried  by  the  Circuit  Judge 
without  the  intervention  of  a  jury,  this  Court, 
under  a  familiar  rule  of  practice,  will  render  the 
judgment  he   should   have   rendered. 

Reverse  and  enter  judgment  here  in  favor  of 
Byous,   taxing   Mount  with   all   costs. 
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Maupin  V.  State. 
{Knoxoille.     November  5,  1890.) 

Carrying  Arms.     Facfs  that  sustain  conviction  for. 

Conviction  for  unlawfully  carrying  arms  is  fully  sustained  by  proof  that 
defendant/  while  regularly  engaged  in  tending  a  mill  at  which  he  ate 
and  slept,  carried  a  pocket-pistol  upon  his  person  with  intent  to  go 
armed  while  at  his  ordinary  work  in  the  mill-house. 


FROM    WASHINGTON. 


Appeal  in  error  from  Circuit  Court  of  Wash- 
ington  County.      A.  J.  Brown,  J. 

I.   E.   Reeves  and  Newton  Hacker  for  Maupin. 

Attorney -general    Pickle    for    State. 

Caldwell,  J.  John  P.  Maupin  was  convicted 
on  a  presentment  for  carrying  arms  unlawfully. 
He   has  appealed  in   error. 

The  contention  of  his  counsel  is  that  the  ver- 
dict is  not  supported  by  the  evidence,  and  on  that 
ground  alone  reversal  and  new  trial   are  sought. 

Only    three   witnesses    testified    before    the   jury: 

William    Curtis    for    the    State,    and    Maupin 

and  the  defendant  for  the  defense.  Curtis  stated, 
in    substance,   that  he  was   at  the  grist-mill    of    the 
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defendant  a  short  time  before  the  finding  of  the 
presentment;  that  the  defendant  proposed  to  sell 
him  some  furniture  then  in  the  mill;  that  while 
"leaning  over"  showing  witness  the  furfiiture  the 
defendant  dropped  a  pocket-pistol    from    some    part 

■ 

of  his  person  on  the  floor  at  their  feet;  that  the 
defendant  picked  up  that  pistol  and  looked  at  it, 
and  then  pulled  another  pocket-pistol  from  his 
pocket,  telling  witness  at  the  time  that  "  some 
parties  had  threatened  him,  and  that  he  had  pre- 
pared to  defend  himself."  This  witness  further 
stated  that  defendant  operated  the  mill  himself; 
that  he  "both  ate  and  slept"  in  the  mill;  and, 
finally,  that  witness  "  did  not  see  defendant  have 
either  of   the  pistols   on   the   outside   of   the  mill." 

The  defendant  stated  substantially  the  same  facts, 
except  that  he  testified  he  did  not  have  either 
of  the  pistols  concealed  on  his  person,  but  that 
the  one  which  dropped  on  the  floor  fell  from 
the  flour  chest  near  by,  and  that  he  took  the 
other  one  from  a  shelf  in  the  mill,  and  not  from 
his  pocket.  The  defendant  further  said:  "I  lived 
about  one-half  mile  from  the  mill.  When  I 
would  go  home  I  never  took  the  pistols  with 
me." 

None  but  these  two  were  present  on  the  oc- 
casion mentioned  by  them.  The  other  witness 
said  he  had  frequently  been  "in  the  mill  while 
defendant  was  tending  it,"  and  that  he  had  fre- 
quently seen  defendant's  two  pistols  "lying  on  the 
shelves   in   the    mill." 


SEPTEMBER  TERM,  1890.  869 

Maupin  v.  State. 

Such  is  the  evidence  in  the  case.  The  only 
conflict  is  with  respect  to  the  place  at  which  de- 
fendant had  the  pistols — whether  concealed  about 
his  person,  as  stated  by  Curtis,  or  on  the  chest  and 
shelf,   as   stated   by   the   defendant. 

The  jury  saw  fit  to  believe  the  statement  of 
Curtis,  and  in  that  we  think  they  were  right. 
So  far  as  can  be  seen  from  this  record,  he  is  en- 
titled to  the  fullest  credit.  He  is  disinterested 
and  unimpeached,  while  the  defendant  is,  of  course, 
as  much  interested  as  a  witness  could  be  in  such 
a  case. 

Then,  the  question  is  whether  the  testimony  of 
Curtis  makes  out  the  case,  whether  it  is  a  viola- 
tion of  law  for  a  man  to  carry  pocket-pistols 
about  his  person  while  inside  the  walls  of  a  grist- 
mill  and   engaged  in  its   operation. 

We  think  the  case  is  well  made  out;  that  the 
defendant's  conduct  was  a  manifest  violation  of 
the  statute  against  carrying  .weapons.  The  mill 
was  a  public  place,  a  place  to  which  customers 
were  constantly  invited  and  daily  expected  to  go. 
In  such  a  place  a  man,  though  he  be  the  pro- 
prietor, may  not  lawfully  carry  pistols  concealed 
about'  his  person.  That  the  defendant  had  been 
"  threatened,"  that  he  "  ate  and  slept "  in  the  mill, 
cannot  alter  the  case.  There  were  other  means 
by  which  he  could  well  have  protected  himself. 
The  mill  was  not  his  home. 

Affirm   the  judgment  with   costs. 
24— 6  p 
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Patton,  Adm'r,  v.  Railway  Company. 
{Knoxville.    November  5,  1890.) 

1.  Negligence.    Not  ^ximatt  cause^  when. 

Negligence  of  railway  company  that  causes  separation  of  the  ^:ars  of  a 
moving  train  is  not  the  proximate  cause  of  an  injury  sustai'sned  by  a 
person  who  subsequently  came  upon  the  track  in  front  of,  and  was 
struck  by,  the  detached  cars,  which  were  moving  by  impetus  and 
gravitation. 

2.  Railway  Company.     Statutory  precautions  not  applicable  to  dettu^hed cars. 

The  statute  requiring  **  the  engineer,  fireman,  or  some  other  person  upon 
the  locomotive  "  of  a  moving  train  to  be  constantly  on  th^  lookout 
"ahead"  has  no  application  to  the  movement  by  impetus  or  grav- 
itation of  cars  detached  from  the  locomotive. 

Code  construed:  §1298,  Subsection  5  (M.  &V.);  gi  166,  Subsection  5 
(T.  &  S.). 

3.  Same.     Common  law  liability.     Contributory  negligence. 

But  upon  common  law  principles  a  railway  company  may  be  held  for 
injury  done  by  detached  cars  moving  upon  its  track  by  in»  pctus  or 
gravitation,  where  it  fails  in  its  duty  to  keep  a  proper  lookout  for 
persons  upon  the  track  in  front  of  the  cars,  or  to  use  all  possible 
means  to  prevent  accident  upon  discovery  of  the  person.  Tb.*  statute 
is  but  a  declaration  of  common  law  principles.  The  distinction 
between  cases  under  the  statute  and  at  common  law  is  that  c^ontribu- 
tory  negligence  may  defeat  recovery  altogether  in  the  latter,  but  can 
only  mitigate  damages  in  the  former. 

Cases  cited  and  approved:  Railroad  v.  Fain,  12  Lea,  41;  Railroad  «'• 
Pratt,  85  Tenn.,  13;  Railroad  v,  Foster,  88  Tenn.,  672. 

4.  Same.     Same,     Essential  averments  in  pleadings. 

Where  separation  of  railway  train  was  accidental,  a  plaintiff  s^<^^"^ 
hold  the  company  for  injury  done  by  the  detached  cars,  i^po"  ^ 


ground  that  proper  lookout  for  persons  upon  the  track  was  r^-^t  k^p  1 
must  aver  that  servants  of  the  company  were  left  upon  the  ^ctftcn 
cars,  and  had  had  time  before  the  accident  to  assume  proper    po^*'^® 
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for  observation.     The  averments  in  this  case  are  sufficient  upon  this 
point. 

5.  Same.     Pariy  injured  on  track  treated  as  trespasser^  what.     Demurrer, 

Upon  demurrer  to  declaration  in  suit  against  railway  company  for 
injuries  sustained  by  the  plaintiff  by  collision  with  a  train  or  cars 
upon  the  company's  track,  he  will,  in  the  absence  of  averment  to  the 
contrary,  be  treated  as  a  trespasser. 

• 

6.  Same.     Trespasser's  rights, 

a 

The  mere  fact  that  a  person  was  a  trespasser  upon  the  track  of  a  railway 
company  at  the  time  he  was  injured  by  its  negligence,  does  not  nec- 
essarily constitute  a  bar  to  his  recovery  for  the  injury.  The  fact, 
however,  constitutes  contributory  negligence  to  be  considered  by  the 
jury. 

Case  cited  and  approved :  Railroad  ?/.  Fain,  12  Lea,  41. 

7.  Same.      Trespasser's  duty  to  look  and  listen. 

It  is  the  duty  of  a  person  about  to  go  upon  a  railway  track  to  look  and 
listen  for  trains,  and  to  continue  to  do  so  while  he  remains  upon  the 
track.  The  neglect  to  perform  this  duty  constitutes  contributory 
negligence  that  may  defeat  an  action  by  such  person  for  injuries 
received  while  upon  the  track  from  other  negligence  than  failure  of 
the  company  to  observe  the  required  statutory  precautions. 

Case  cited  and  approved:  95  U.  S.,  697. 

8.  Same.     Sante,     Excuse  for  failure  to  perform  duty. 

The  failure  of  a  trespasser  upon  a  railway  track  to  look  and  listen  for 
trains  may  be  so  far  excused  as  to  prevent  an  absolute  bar  of  his  suit — 
but  not  to  exonerate  him  from  contributory  negligence,  to  be  con- 
sidered in  mitigation  of  damages — when  he  was  unexpectedly  struck 
and  injured  by  detached  cars  moving  by  impetus  and  gravitation 
just  in  rear  of  the  regular  train  to  which  he  had  surrendered  the  track 
and  then  resumed  his  journey,  and  when  it  appears  that  he  wa9  cross- 
ing a  bridge,  and  probably  could  not  have  heard  the  approach  of  the 
cars  on  account  of  the  noise  of  an  adjacent  water-fall. 


FROM    WASHINGTON. 
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ington  County.      A.   J.   Brown,  J. 
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Deaderick  &  Epps  and  Newton  Hacker  for  Patton. 

« 

W.  M.  Baxter  and  Kirkpatrick  &  Williams  for 
Railway   Company. 

LuRTON,  J.  John  C.  Tipton  was  killed  by  col- 
lision  with  a  train  operated  by  defendant  in  error, 
while  walking  upon  the  track.  His  administrator 
brought  this  suit  to  recover  damages  for  the  neg- 
ligent killing  of  his  intestate.  A  demurrer  was 
filed  to  the  declaration,  and,  upon  argument,  was 
sustained,   and   the   suit   dismissed. 

The  first  count   of   the   declaration,   in  substance, 
alleges    that    the    intestate   was    walking    upon    the 
track    about    one    mile    west    of  Telford's    Station; 
that    he  was    overtaken    by   a    train    of   freight-cars 
going    west,     and     stepped     aside     until     the     train 
passed,    when    he    returned    to    the    track,    and    re- 
sumed his  journey  in  rear  of  the  train  just  passed; 
that    while    passing    over    a    bridge    and    water-fall, 
and   unconscious   of   the   approach   of   another  train, 
he    was    overtaken    and    killed    by    some    detached 
freight  -  cars     which     belonged    to     the    train     just 
passed;     that    the    freight-train,   while    going     down 
grade,   had  broken   in   two,   and   that    the    rear   por- 
tion   was    following    the    front    section    by  force  of 
gravity  at  a   distance   of  about  two  hundred    yards; 
that    though    there    were    upon    this    detached     po^' 
tion   servants   and   employes    of   the    company,     there 
was  no  one  upon  the   lookout   ahead  to   give  ^^ani- 
iiig    of   the    approach    of    these    cars,    or    to      make 
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an  effort  to  stop  them  by  putting  down  the  brakes. 
It  charges .  that  intestate  was  in  a  position  where 
he  could  have  been  seen  if  there  had  been  any 
one  upon  the  front  end  of  the  detached  cars,  and 
that  it  was  negligence  not  to  have  some  one  in 
such  position  that  a  person  on  the  track  could 
have  been  seen  and  warned  of  his  danger  or  the 
train   stopped. 

A  second  count  charges  that  the  breaking  of 
the  train  into  two  parts  was  the  result  of  defect- 
ive  machinery   and   unskillful   servants. 

The  demurrer  to  the  second  count  was  properly 
sustained.  The  connection  between  this  accident 
and  the  negligence  by  which  this  train  became 
broken  into  two  parts  is  too  remote.  Such  neg- 
ligence, upon  the  facts  stated,  was  not  the  proxi- 
mate cause  of  this  injury.  As  observed  by  coun- 
sel for  the  railway  company,  *'a  proximate  cause 
is  indicated  by  a  probable  result,  and  not  a  result 
extraordinary  or  which  could  not  have  been  ex- 
pected  or  anticipated.'' 

Does  the  first  count  state  such  a  case  as  enti- 
tles  plaintiff   to  go  to   a  jury? 

We  agree  with  the  learned  Circuit  Judge  in 
holding  that  the  statutory  precautions  prescribed 
by  Section  1166,  Subsection  5,  of  the  Code  do 
not  apply  to  the  movement  of  detached  cars  such 
as  those  causing  this  death.  The  case  provided 
for  by  the  statute  is  that  of  a  train  pulled  by  a 
locomotive,  and  the  precautions  are  those  required 
to   be  observed   by  those  servants   upon  the   engine, 
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and  Jiave   regard   to  obstacles  on  the  track  in   front 
of    or   ahead   of    the   engine. 

The  person  required  by  the  Code  to  be  on  the 
lookout  is  "the  engineer,  fireman,  or  some  other 
person  upon  the  locomotive."  He  is  to  be  on  the 
lookout  "ahead" — that  is,  in  the  direction  in  which 
the  engine  is  moving.  The  precautions  to  be  ob- 
served when  any  person  or  obstruction  appears  on 
the  track  are  chiefly  such  as  can  only  be  found 
upon   the   engine. 

It  does  not  at  all  follow  that  because  the  stat- 
utory precautions  do  not  apply  to  the  movements 
of  cars  detached  as  these,  that  therefore  the  rail- 
way company  was  under  no  responsibility  to  take 
care  that  in  the  movement  of  such  cars  it  did  no 
injury  to  persons  upon  its  track.  The  principles 
of  the  common  law  govern  in  cases  not  within 
the   purview  of   the   statute. 

The  first  question,  then,  to  be  considered  is  as 
to  the  duty  of  the  railway  company  with  refer- 
ence -to  the  movement  of  trains  or  cars  having  no 
locomotive  in  front  to  warn  persons  upon  its  track. 
Obviously,  if  a  person  is  seen  upon  the  track,  and 
so  near  as  to  be  apparently  in  danger,  the  duty 
of  the  company,  irrespective  of  the  statute,  would 
be  to  do  all  that  was  possible  to  prevent  an  ac- 
cident, by  giving  an  alarm  and  stopping  the  train. 
And  so  this  Court  has  frequently  said  that  the 
common  law  is  only  re-enacted  by  our  statute  with 
reference  to  the  duty  of  the  company  when  a 
person   or  obstruction  is  seen  on  the  track.      Knowl- 
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edge  of  the  danger  imposes  the  duty  to  do  all 
that  is  possible  to  stop  the  train  and  prevent  the 
accident.  Railroad  v.  Humphreys^  12  Lea,  200; 
Home  V.  Railroad^  1  Cold.,  76;  Railroad  v.  Pratt, 
85   Tenn.,   13. 

This  much  is  clear.  But  it  is  argued  that  the 
declaration  does  not  allege  that  the  intestate  was 
seen  on  the  track,  and  that  at  the  common  law 
the  duty  to  do  all  that  is  possible  to  prevent  an 
accident  only  arises  with  reference  to  a  trespasser 
upon  the  track  when  such  person  is  seen  to  be 
on  the  track  and  in  danger.  Upon  this  point  the 
declaration  charges  *'that  while  defendant's  serv- 
ants were  upon  said  detached  pgrtion  of  said  train, 
there  was  no  one  on  the  lookout  ahead  on  the 
front  portion  thereof  to  give  plaintiff's  intestate 
warning  of  its  approach,  and  defendant's  employes 
on  said  train  could  have  seen  the  plaintiff's  intes- 
tate, and  ought  to  have  seen  him,  upon  its  track." 
While  this  is  somewhat  vague,  yet  we  understand 
it  in  substance  to  charge  that  there  were  servants 
upon  these  cut-oft'  cars  who  could  have  seen  plaint- 
iff if  they  had  been  on  the  lookout.  When  a 
train  is  thus  broken  in  two  by  accident,  it  ought 
to  appear  that,  after  the  breaking  of  the  train, 
there  were  servants  upon  the  detached  part,  and 
that  there  was  time  sufficient  for  such  servants, 
before  the  happening  of  the  accident,  to  have 
taken  such  place  and  position  on  the  front  of  the 
detached  part,  so  that  the  track  could  be  watched 
ahead.      The  allegation  of   the  declaration  that  there 
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were  servants  upon  these  cars  clearly  meets  the 
first  requisition,  and  the  further  allegation  that 
these  servants  "could  have  seen  the  plaintiff's  in- 
testate, and  ought  to  have  seen  him,"  implies  that 
they  were  at  the  time  of  the  accident  in  such 
place  as  to  have  been  able  to  keep  Watch  over 
the   track. 

It  is  not  charged  that  the  deceased  was  upon 
the  road  at  a  public  crossing,  nor  upon  a  part  of 
the  road  commonly  used  by  the  public  as  a  walk- 
way, and  therefore  presumably  by  license.  He 
must,  therefore,  be  regarded  as  a  trespasser.  But 
it  does  not  follow  that  this  fact  will  preclude  him 
from  an  action.  "The  mere  fact  that  a  party  is 
a  trespasser,"  says  Judge  Cooper  in  Railroad  v. 
Fain^  "will  not  prevent  him  from  recovering  for 
injuries  negligently  inflicted  by  another  which  might 
have  been  averted  by  ordinary  and  proper  prudence 
on  the  part  of  the  latter.  And,  therefore,  although 
a  person  be  injured  while  unlawfully  on  the  track 
of  a  railroad,  or  while  contributing  to  the  injury 
by  his  own  carelessness  or  negligence,  yet,  if  the 
injury  might  have  been  avoided  by  the  use  of 
ordinary  care  and  caution  by  the  railroad  company, 
the  company  will  be  liable  for  damages."  12 
Lea,  41, 

A  railway  company  in  the  operation  of  its  trains 
owes  a  duty  even  to,  trespassers  without  regard  to 
our  statute.  "The  rule  is,"  says  Mr.  Wood,  after 
a  consideration  of  this  subject  in  the  light  of  the 
decisions,    "that    a    railway    company    is    bound    to 
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keep  a  reasonable  lookout  for  trespassers  upon  its 
track,  and  is  bound  to  exercise  such  care  as  the 
circumstances  require  to  prevent  injury."  2  Wood's 
Railway  Law,   1267. 

Where  cars  are  being  moved  by  gravitation,  and 
therefore  with  comparatively  little  noise,  we  think 
the  duty  quite  clear  that  a  railway  company  should 

m 

have  some  one  on  the  lookout  for  the  purpose  of 
warning  persons  on  the  track.  A  decent  regard 
for  the  sanctity  of  human  life  would  seem  to  re- 
quire that  a  reasonable  watch  should  be  kept  over 
a  track  upon  which  a  train  is  moving,  and  that 
a  person  upon  the  track,  and  near  enough  to  be 
apparently  in  danger,  should  be  warned  of  the 
approach  of  a  train.  If  the  usual  warning  is  in- 
effective to  arouse  to  a  consciousness  of  danger, 
then  the  failure  to  use  every  possible  means  to 
stop  the  train  would  be  inexcusable  negligence. 
The  more  populous  the  neighborhood  in  which  a 
train  is  moving,  the  greater  the  necessity  for 
vigilance  in  observing  the  track.  At  crossings  and 
points  where,  by  license,  express  or  implied,  the 
track  is  used  as  a  walk-way,  the  more  imperative 
the  duty.  But  the  duty  is  not  altogether  relaxed 
by  the  fact  that  this  injury  probably  occurred  at 
a  point  where  the  public  had  no  rights.  We 
think,  upon  the  facts  stated  in  this  case,  that  it 
was  negligence,  when  this  train  parted,  not  to 
have  had  some  one  in  position  to  observe  the 
track  and  warn  persons  on  it  of  its  approach. 
The   duty  of  keeping  a  lookout  we   do  not  under- 
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stand  to  rest  alone  upon  our  statute.  This  pro- 
vision is,  under  our  decisions,  but  a  re-enactment 
of  the  rule  at  common  law.  Railroad  v.  FaiJij  12 
Lea,   41;    Railroad  v.   Pratt^   85   Tenn.,   13. 

In  the  latter  case  Judge  Snodgrass,  in  delivering 
the  opinion  of  the  Court,  said  in  considering  the 
requirements  of  the  Code  concerning  the  avoidance 
oi  accidents :  '^  This  section  imposes .  no  duty  on 
the  railroad  companies  that  would  not  have  existed 
at  common  law.  The  duty  to  keep  some  one  on 
the  lookout,  sound  the  alarm  whistle  when  any 
person,  animal,  or  other  obstruction  appears  on  their 
road,  then  put  down  brakes  and  use  every  possible 
means  employed  for  such  purpose  to  stop  the  train 
and  prevent  an  accident — is  but,  in  other  words, 
the  duty  to  watch  the  road,  warn  any  one  who 
appears  on  it  to  get  off  by  such  noise  or  alarm 
as   will   most  effectually   do   this,"   etc. 

We  have  next  to  consider  whether  the  deceased 
was  guilty  of  such  contributory  negligence  as 
should  bar  a  recovery.  That  it  is  negligence  to 
go  upon  a  railroad  track  without  taking  the  pre- 
caution to  Idok  and  listen  is  well  established. 
Railroad   Company  v.   Houston^   95   U.    S.,   697. 

He  is,  as  a  prudent  man,  bound  to  look  aAd 
listen,  and  take  such  measures  as  common  prudence 
suggests,  in  view  of  the  danger  and  consequences 
of  a  neglect  to  do  so.  ''This  is  a  rule  of 
law,"  says  Mr.  Wood,  "and  it  is  only  in  excep- 
•  tional  cases  that  the  question  as  to  whether  his 
neglect    to    take    such    precaution    is    excusable,    is 
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for  the  jury."  2  'Wood's  Railway  Law,  1304,  1305. 
The  authorities  to  this  eftect  are  numerous,  and 
are   collected   in    the   work   cited. 

It  is  not  charged  in  this  declaration  that  the 
intestate  did  look  or  listen  before  going  on  the 
track  and  resuming  his  journey,  and  this  is  one 
ground  of  demurrer.  Ordinarily  this  would  be 
fatal  in  a  case  not  coming  within  ^  the  letter  of 
our  statute,  which  allows  damages  upon  failure  of 
the  railway  company  to  observe  the  precautions 
therein  prescribed,  regardless  of  the  negligence  of 
the  party  injured,  such  negligence  going  only  in 
mitigation  of  damages.  Railroad  v.  Foster^  4 
Pickle,   672,   where   all   our  cases   are  reviewed. 

The  case  stated  in  the  declaration  makes  an  ex- 
ceptional case,  and  one  which  should  go  to  a  jury. 
The  deceased  stepped  oft'  to  permit  the  approach- 
ing train  to  pass  him.  When  it  had  passed,  it 
was  not  unreasonable  to  suppose  it  had  all  passed. 
The  duty  to  look  and  listen  when  going  upon  a 
railway  track  is  a  continuing  duty  so  long  as  one 
continues  upon  it,  using  it  as  a  walk-way.  The 
duty  of  a  person  so  situated  to  continue  to  look 
out  for  himself,  in  view  of  the  consequences  likely 
to  result  from  inattention,  are  not  less  imperative 
than  the  duty  of  the  employes  operating  a  train 
to  look  out  for  him.  The  statute  not  being  ap- 
plicable, the  negligence  of  each  may  appear  equal, 
and,  in  that  case,  there  can  be  no  recovery.  The 
peculiar  circumstances  under  which  this  intestate 
went  upon  the  track,  and  the  fact  stated  to  account 
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for  his  failure  to  observe  this  train — that  he  was 
crossing  a  bridge,-  under  which  there  was  a  water- 
fall, the  noise  of  which  probably  prevented  his 
hearing — alone  prevents  the  negligence  of  the  de- 
deceased  from   barring  any   recovery   whatever. 

The  fact  that  the  deceased  went  on  the  track 
without  looking  or  listening,  and  that  he  continued 
upon  it  unconscious  of  danger  until  overtaken  and 
run  down,  is  negligence  which  cannot  be  over- 
looked, and,  for  this  negligence,  lie  cannot  be  en- 
tirely exonerated;  and  this  must  be  allowed  in 
mitigation  of  damages,  even  if  the  jury  shall 
think  that  his  negligence,  under  the  peculiar  facts 
of  this  case,  was  not  the  more  immediate  cause  of 
the   accident. 

The  demurrer  must  be  sustained  as  to  the  sec- 
ond count  and  overruled  as  to  the  first.  The 
case   will  be   remanded  for  further  pleading. 
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Petroleum  Company  v.  Coal,  Coke,  and  Manu- 
facturing Company. 

* 
{Knoxville.     November  7,  1890.) 

I.  Ejectment.     Defenses  by  ans7oer  to  ejectment  bill. 

The  Court,  without  deciding  the  question,  intimates  that  legal  defenses 
may  be  made  by  answer  to  a  pure  ejectment  bill. 


2.  Same.     Does  not  lie  to  recover  mining  interest  in  land,  when. 

Where  mines  have  not  been  opened,  and  the  lessee  has  never  been  in 
possession,  there  can  be  no  recovery  by  ejectment  of  the  interest  that 
he   acquired    in   lands   under  a   lease   which   provides    as    follows: 

**  Witnesseth,  that  the  said has  this  day  leased  unto  the  said 

C.  and  others,  or  their  assigns,  for  the  term  of  99  years,  all  of  his 
mineral  and  petroleum  interests,  for  the  purpose  of  exploring  for  coal, 
petroleum,  lead,  iron,  copper,  and  other  ores,  metals,  and  minerals, 
and  use  of  timber,  etc.,  for  mining,  working,  smelting,  and  rending 
the  same,  and,  for  such  purpose,  erect  all  necessary  buildings  and 
other  apparatus  and  Bxtures  for  carrying  on  their  operations  in  and 
upon  the  following  described  parcel  of  land.  »  *  ♦  The  said 
C.  and  others,  for  and  in  consideration  of  the  above  lease,  obligate 

and  bind  themselves  to  pay  to  the  said the  one-tenth  part  of 

the  net  profits  of  whatever  may  be  discovered  and  worked  in  and 
upon  said  lands  deemed  advisable  to  be  tested  and  worked  by  the 
said  C.  and  others  or  assigns.  They,  the  said  C.  and  others,  further 
agree  to  commence  testing  said  property  within  three  years*  time." 

Case  cited  and  approved:  72  Mo.,  535. 


3.   Mining  Lease.     Construction  of  lease.     Consideration, 

This  lease  becomes  nudum  pcutum  if  construed  to  impose  no  legal  obliga- 
tion upon  the  lessee  to  explore  and  discover  mines  or  to  work  them 
when  discovered.  That  construction  would  convert  it  into  a  mere 
voluntary  option  that  the  lessors  could  withdraw  at  any  time  before 
acceptance. 
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Same.     Same,     True  meaning. 

But  this  lease,  by  proper  construction,  obligated  the  lessee  to  "test" 
the  leased  lands  within  three  years,  and,  if  minerals  were  discovered, 
to  work  them  effectively  within  a  reasonable  time  thereafter ;  and  the 
**  testing"  within  that  period,  and  the  working  of  the  minerals  within 
reasonable  time  after  their  discovery,  were  not  mere  covenaniSt  bnt 
conditions  upon  which  the  life  of  the  lease  depended.  For  want  of 
compliance  with  these  conditions,  this  lease  was  forfeited. 

Cases  cited  and  approved :  Carnes  v.  Apperson,  2  Sneed,  561 ;  89 
N.  C,  31. 

Same.     Same.     Character  of  test  required. 

And  the  "test"  required  by  this  lease  is  such  as  would  discover  not 
only  the  presence  of  minerals  if  they  exist,  but  their  commercial 
value,  considering  their  abundance  and  accessibility.  It  should  afford 
such  information  as  a  prudent  and  experienced  investor  would  desire 
before  expending  money  in  digging  shafts  or  erecting  machinery 
proper  for  the  profitable  working  of  such  mines.  The  test  in  this 
case  was  not  of  this  character. 


FROM   CAMPBBLL. 


Appeal  from  Chancery  Court  of  Campbell  County. 
H.   R.   Gibson,   Ch. 

Scott  &  Welcker,  Ingersoll  &  Peyton,  J.  T.  * 
J.  K.   Shields  for  Complainant. 

Henderson  &  Jourolmon  for  Respondent. 

LuRTON,  J.  Early  in  1865  Thomas  H.  Calloway 
and  John  R.  Branner  and  their  associates  obta^i^^" 
mineral   leases   upon    a    large    number    of   tracts  ^^ 
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land,  aggregating  100,000  acres.  These  lands  were 
owned  by  many  different  owners.  The  leases  were 
to  run  for  ninety-nine  years,  and  in  all  essential 
respects  were  identical  in  terms.  The  complainant 
is  a  corporation,  and,  by  assignment,  is  now  the 
owner  of  these  leases.  The  defendant  is  likewise 
a  corporation,  and,  by  purchase,  has  become  the 
owner  in  fee  of  several  of  the  tracts  of  land  on 
which  mineral  leases  are  held  by  the  complainant. 
More  than  seven  years  before  the  bringing  of  this 
bill,  the  defendant,  upon  one  of  its  separate  but 
adjacent  tracts,  opened  up  the  very  valuable  coal 
mines  widely  known  as  the  "Jellico  Coal  Mines." 
The  coal-pits  and  workings  of  defendant  are  ex- 
clusively upon  one  of  its  tracts;  and  this  tract 
complainants  do  not  sue  for,  doubtless  deeming 
the  defense  of  the  statute  of  limitations  a  bar  to 
any   suit  for  a  mine  so   adversely   holden. 

This  suit  is  for  the  purpose  of  recovering  the 
mines  and  mineral  interests  in  and  under  the  sur- 
face of  several  tracts  adjacent  to  and  surrounding 
the  parcel  upon  which  the  shafts  %nd  pits  and 
tunnels  of    defendant  are   situated. 

Complainant  insists  that  the  suit  is  one  of  eject- 
ment, and  as  such  is  a  legal  action,  and  subject 
on)j^  to  such  legal  defenses  as  are  admissible  at 
law  under  the  plea  of  not  guilty.  The  jurisdic- 
tion of  the  Chancery  Court  rests  upon  the  Act  of 
1877,  whereby  jurisdiction  was  conferred  upon  that 
Court  in  certain  causes  of  action  theretofore  cogni- 
zable   alone    in  a    Court    of   Law.      It    is    therefore 
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argued  that  in  suits  to  which  jurisdiction  was  thus 
extended,  legal  defenses  are  alone  applicable,  unless 
set  up  by  an  independent  pleading,  ^uch  as  an 
original  bill  or  cross-bill.  We  are  not  prepared 
to  yield  to  this  assumption, '  though  not  now  de- 
cided. It  is  more  than  doubtful  whether  this  suit 
could  be  maintained  as  a  straight  action  of  eject- 
ment  at  law;    and   this   for  two   reasons: 

First,  no  coal  mines  or  mines  of  any  other 
sort  have  been  opened  upon  the  lands  covered  by 
the  leases  involved.  There  has  been  no  separation 
of  the  mineral  interest  by  deed  from  the  fee.  The 
contracts  under  which  complainant  sues  are  leases 
and  not  deeds.  An  action  of  ejectment  to  recover 
a  mine  will  undoubtedly  lie  where  the  mine  has 
been  opened,  because,  in  that  case,  the  defendant, 
by  the  writ  of  ejectment,  can  be  removed,  and 
the  plaintiff  put  in  possession  of  the  mine  by  put- 
ting him  in  possession  of  the  shaft,  pit,  or  open- 
ing. Says  Mr.  Adams,  in  his  work  upon  Eject- 
ment: 

"Though  £r  man  may  have  a  right  to  the  mine 
without  any  title  to  the  soil,  yet,  the  mine  being 
fixed  in  a  certain  place,  the  Sheriff  has  a  thing 
certain  before  him  of  which  he  can  deliver  pos- 
session. When  a  grant  of  mines  is  so  worded 
as  not  to  operate  as  an  actual  demise,  but  only  a 
license  to  dig,  search  for,  and  take  metals  and 
minerals  within  a  certain  district  during  the  term 
granted,  it  seems  that  a  party  claiming  under  such 
a  grant,   and   who   shall   open   and  work   and    be   in 
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actual  poBBession  of  any  mines,  may,  if  ousted, 
maintain  ejectment  in  respect  of  them;  but  he 
cannot  maintain  ejectment,  either  in  respect  of 
mines  within  the  district  which  he  has  not  opened 
or  which,  being  opened,  he  has  abandoned." 
Adams  on  Ejectment,  side  page  20. 

The  second  reason  operating  to  defeat  an  action 
of  ejectment  at  law  upon  these  leases,  so  called, 
is  that  complainants  have  never  been  in  possession. 
iBefore  entry  such  an  agreement  as  here  sued 
upon  does  not  operate  to  convey  an  estate,  but 
merely  confers  a  right  thereto.  The  essential  parts 
of  these  leases  are  as  follows :  "  Witnesseth,  that  the 
said  has  this  day  leased  unto  the  said  Callo- 
way and  others,  or  their  assigns,  for  the  term  of  99 
years,  all  of  his  mineral  and  petroleum  interests, 
for  the  purpose  of  exploring  for  coal,  petroleum, 
lead,  iron,  copper,  and  other  ores,  metals,  and 
minerals,  and  use  of  timber,  etc.,  for  mining, 
working,  smelting,  and  rending  the  same,  and,  for 
such  purpose,  erect  all  necessary  buildings  and 
other  apparatus  and  fixtures  for  carrying  on  their 
operations  in  and  upon  the  following  described 
parcel  of  land,"  etc.  "  The  said  Calloway,  Branner 
&  Co.,  for  and  in  consideration  of  the  above  lease, 
obligate    and    bind    themselves    to    pay   to    the    said 

the    one-tenth    part    of    the    net    profits    of 

-whatever  may  be  discovered  and  worked  in  and 
upon  said  lands  deemed  advisable  to  be  tested  and 
-worked  by  the  said  Calloway,  Branner  &  Co.,  or 
assigns.      They,  the  said   Calloway,  Branner  &   Co., 

26— 5  p 
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further    agree    to    commence    testing    said    property 
within  three  years'   time." 

Such  an  agreement  can  only  be  perfected  by 
entry,  and  until  possession  has  been  taken  the 
right  is  an  executory  one  (called  by  the  old  law 
writers  an  interesse  termini).  Such  an  interest  is 
not  one  which  qualifies  the  owner  to  maintain 
ejectment.  Washburn  on  Real  Estate,  side  pages 
295,    296;    Taylor's    Landlord    and  Tenant,   Sec.  15. 

Such  a  lessee,  before  entry,  could  not  maintain 
trespass  or  conversion.  Idem;  Austin  v.  ffunts- 
ville   Coal    Company^   72   Mo.,   585. 

But  complainant  has   not  limited    its    prayer   for 
relief   to  a  common    law   writ    of    ejectment,  for   it 
has   most  providently   added   the   most    equitable   of 
all   prayers — one   for  general    relief.      Upon    looking 
to    the    intent    of   these    agreements    as    ascertei'iii^d 
by   looking  to   all   parts   of   the    instrument,  aa^  ^^ 
the    facts    contained    in    the    transcript,    we    ar^    of 
opinion    that    neither    in     law    or     equity    is     430m- 
plainant  entitled  to  any  relief.     The  well-defined-    ^^^' 
tinction    between    a    condition    in    such    instrunc^-®^^^ 
and   a  covenant    has    been    much    insisted    upon^    ^1 
the   learned   solicitors   engaged    in    the    cause.         ^^^ 
contention    of    complainant     is    that    the    prov"^^^^^ 
concerning   "testing,"   heretofore   set    out,  has    "fc^^en, 
in    fact,   substantially   complied   with ;     and    tha^'^'j  ^* 
not,  then  the  provision   is  a  mere  covenant,  not>    S^' 
ing  to   the   root   of   the   contract,  and   not    a   o^cy^^^' 
tion    upon    which    the  lease  was  dependent.      ^^  ^ 
insists   that    while   the    law  would  imply   an    &;^=^^^^' 
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meut  that  minerals  discovered  by  the  "test"  pro- 
vided for  should  be  worked  and  mined  within  a 
reasonable  time,  yet  such  implied  provision  is  a 
mere  covenant,  for  the  breach  of  which  an  action 
for  damages  is  the  only  remedy.  It  is  by  no 
means  clear  that  the  lessees  have  in  express  terms 
bound  themselves  to  either  "test''  or  work  mines 
so  discovered.  On  the  contrary,  it  would  seem 
that  it  was  the  purpose  of  the  lessees  to  engage 
only  to  "test"  or  work  such  tracts  or  parts  of 
tracts  as  they   should   themselves   deem   advisable. 

The  provision  on  this  subject  is,  that  in  consid- 
eration for  the  lease  the  lessees  bind  themselves  to 
pay  the  lessors  "one-tenth  part  of  the  profits  of 
whatever  may  be  discovered  and  worked  in  and 
upon  said  lauds,  deemed  advisable  to  be  tested  and 
.  worked"  by  the  lessees.  Then  follows  the  agree- 
ment that  the  lessees  shall  commence  testing  with- 
iu  three  vears.  A  fair  construction  of  this  lease 
would  leave  it  optional  as  to  whether  the  lessees 
should  make  any  eflbrt  whatever  to  discover  the 
mineral  value  of  any  particular  lease,  and,  if 
"tested"  and  minerals  developed,  it  seems  to  de- 
pend upon  their  judgment  as  to  whether  such 
mines   shall   be  worked. 

If  they  deem  it  advisable  to  "test"  a  particular 
tract,  they  bind  themselves  to  do  so  within  three 
years.  No  other  consideration  for  these  leases  is 
pretended  than  a  share  in  the  net  profits  resulting 
from  such  mines  as  they  shall  deem  it  "advisable" 
to    test  and   work.      No  penalty  is  agreed    upon    if 
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they  shall  fail  to  "test,"  and  no  rent  or  other 
compensation  is  provided  if  they  shall  fail  to  work 
developed  mines  of  minerals.  If  this  construction 
be  the  right  one,  then  these  contracts,  where 
actual  mining  has  not  been  begun,  are  void  for 
want  of  any  consideration  to  support  them.  Some 
consideration  must  be  either  expressed  or  implied, 
or  a  lease,  as  any  other  contract,  is  void.  If  the 
compensation  to  be  paid  the  lessor  depends  upon 
the  profit  to  result  from  the  development  and 
working  of  a  mine,  and  the  lessee  is  not  bound, 
either  expressly  or  impliedly,  to  explore  and  dis- 
cover, or,  when  discovered,  to  work  such  mine, 
then  no  consideration  for  the  lease  exists.  It  is  a 
mere  option  based  upon  no  consideration,  and  may 
be  withdrawn  at  any  time  before  money  is  ex- 
pended in  doing  what  is  optional  upon  the  part  . 
of  the  lessee.  Taylor's  Landlord  and  Tenant,  Sec. 
152. 

But  if  the  contract  be  construed  as  binding  the 
lessee  to  "test"  the  leased  lands  within  three 
years,  and  as  requiring  the  working  of  such 
"tested"  tracts  within  a  reasonable  time,  then  it 
must  be  very  evident  that  under  leases  of  this 
character  both  of  these  provisions  are  conditions 
upon  which  the  lease  depends.  If  the  contracts 
had  fixed  a  money  rent  in  case  of  failure  to 
"test"  or  "work,"  and  the  payment  of  such  rent 
or  penalty  is  not  made  a  cause  of  forfeiture,  the 
rule  would  be  diflFerent.  But  here  the  lessee  is  to 
"  test "   and   "  work "   not   only  for  his   own  benefit, 
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but  for  the  benefit  and  profit  of  the  owner.  No 
other  compensation  for  the  lease  is  contemplated 
than  that  which  is  to  result  from  the  discovery  and 
working  of  mines  covered  by  the  lease.  The  test- 
ing provided  for  in  such  case  was  of  the  very 
essence  of  the  contract,  not  only  with  respect  to 
the  time  within  which  it  was  to  be  done,  but  as  to 
the  thoroughness  and  certainty  with  which  the 
mineral  value  of  the  lands  should  be  ascertained. 
If  the  "test"  should  develop  valuable  deposits  of 
ore  or  petroleum,  the  owner  of  the  fee  would,  in 
case  of  default  of  lessee  in  operating  such  mines, 
be  enabled  to  utilize  such  discovery  by  the  en- 
hanced value  of  his  lands,  or  by  operating  the 
mines  himself  or  through  others.  It  cannot  be 
conceived  that  these  lessors  contemplated  for  one 
moment  that  they  had  for  ninety-nine  years  de- 
prived themselves  of  the  mineral  value  ot  their 
lands,  without  securing  the  operation  of  the  mines 
by  their  lessees.  The  "testing"  provided  for  was 
manifestly  a  condition  upon  which  the  lease  de- 
pended. If  such  test  showed  no  minerals,  then 
the  contract  was  at  an  end;  if  it,  on  the  other 
hand,  showed  the  presence  of  valuable  mines,  then 
the  lessees  were  bound  to  operate  them  in  good 
faith  for  the  joint  profit  of  themselves  and  the 
owners  of  the  fee.  Technical  words  are  unnecessary 
to  raise  a  condition.  If  a  fair  and  reasonable  con- 
struction of  the  instrument  shows  that  a  lease 
shall  depend  upon  the  doing  or  uot  doing  some- 
thing essential   to  the  purposes  of  the  contract,  the 
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law  implies  the  condition;  and  whether  such  con- 
dition be  precedent  or  subsequent  is  to  be  resolved 
by  the  intention  of  the  parties,  to  be  gathered 
from  the  entire  instrument  and  the  circumstances 
surrounding  the  transaction.  Carnes  v.  Apperson 
^    Co.,   2   Sneed,   561. 

Where  there  is  no  other  consideration  for  a 
lease  than  the  discovery  and  working  of  minerals 
supposed  to  exist,  the  exploration  for  the  purpose 
of  ascertaining  the  presence  of  minerals  should  be 
substantially  and  thoroughly  made.  The  "testing" 
should  be  so  thoroughly  done  as  to  determine  not 
only  the  presence  of  such  minerals,  but  their  com- 
mercial value,  considering  their  abundance  and  ac- 
cessability.  The  information  resulting  should  be 
such  as  a  prudent  and  experienced  investor  would 
desire  to  know  before  expending  his  capital  in  the 
digging  of  shafts  or  the  erection  of  machinery 
proper  for  the  profitable  working  of  such  a  mine. 
No  such  testing  was  made,  or  pretended  to  be 
made,  under  these  leases.  A  non-expert  is  shown 
to  have  been  sent  to  look  over  the  immense  body 
of  leased  lands,  and,  from  surface  exposure,  ascer- 
tain what  he  could.  Whether  he  ever  went  upon 
the  lands  now  involved  is  more  than  doubtful, 
and  certainly  is  not  a  proven  fact.  What  he  may 
have  done  upon  other  lands  is  wholly  immaterial 
unless  he  thoroughly  "tested"  the  lands  now  con- 
cerned. From  some  of  the  leased  lands  this  in- 
experienced man  obtained  some  specimens  of  coal, 
and    made    some    inexact    measurements    of   exposed 
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.  veins.  These  specimens,  none  of  which  are  shown 
to  have  been  taken  from  defendant's  lands,  were 
not  even  examined  or  preserved  by  his  principals. 
The  "test"  was  not  in  good  faith,  and  was  well- 
near  worthless.  The  purpose,  as  he  states  it,  was 
"to  hold  the  leases"  by  what  may  well  be  called 
a  bird's-eye  view  of  a  hundred  thousand  acres  of 
land.  It  was  not  entered  upon  with  any  serious 
view  or  purpose  of  preparing  for  the  working  of 
mines.  It  was  deemed  that  a  technical  survey 
was  necessary  to  hold  these  leases  indefinitely  over 
the  lands  of  the  owners.  It  was  of  no  practical 
value,  and  not  a  compliance  in  good  faith  with 
the  condition  upon  which  these  leases  depended. 
After  this  survey  nothing  more  was  done  toward 
the  development  of  these  lands.  Notwithstanding 
the  absence  of  railway  transportation,  the  law  im- 
plied a  condition  that  these  minerals,  if  any  there 
were,  should,  within  a  reasonable  time,  be  operated 
or  the  leases   surrendered. 

In  the  case  of  Conrad  v.  Morehead  the  facts 
were  that  a  lease  for  mining  purposes  was  exe- 
cuted for  ninety-nine  years.  The  consideration  to 
the  lessor  was  a  share  in  the  profits  of  mining. 
The  right  to  surrender  the  lease  at  any  time  was 
reserved  by  the  lessee.  There  was  no  covenant  or 
condition  requiring  the  working  of  the  mines.  It 
was  held  by  the  Supreme  Court  of  North  Caro- 
lina that  there  was  an  implied  agreement  that  the 
mines  should  be  worked  in  a  reasonable  time  and 
manner,   and  that  a  failure,   for    more    than  twenty 
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years,  to  work  the  mine  operated  in  law  as  a  for- 
feiture of  the  lease,  although  at  the  beginning  of 
the  term  the  lessee  had  operated  the  mine  for  many 
years.      89   N.   C.   Reports,  31. 

.  Upon  the  whole  case,  we  are  content  to  aflBlnn 
the  decree  of  the  learned  Chancellor  dismissing  the 
bill. 
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{Knoxville.     November  7,  1890.) 

1.  Bonds,  Official.     LiMlUy  of  sureties  upon  additional  bonds.     Clerk 

and  Master. 

Sureties  upon  additional  bonds  given  by  a  Clerk  and  Master  are  jointly 
and  severally  liable,  in  the  same  or  separate  suits,  with  the  sureties 
upon  his  original  bonds  to  parties  aggrieved  by  his  official  default, 
occurring  either  before  or  after  the  execution  and  approval  of  the 
additional  bonds,  where  the  latter  bonds  cover  the  entire  official  term, 
and  were  given,  as  provided  by  statute,  pursuant  to  an  order  of  Court 
made  upon  suggestion  of  insufficiency  of  the  original  bonds. 

Code  construed:  g?966,  967,  969,  970,  971  (M.  &  V.) ;  §§778,  779,  781, 
782,  783  (T.  &S.). 

Cases  cited  and  distinguished:  State  v,  Polk,  14  Lea,  i;  Bramley  v. 
Wilds,  9  Lea,  674. 

2.  Same.     Liability  of  sureties  upon  special  receiver* s  bond  made  by  Clerk  and 

Afaster, 

Sureties  upon  a  special  receiver's  bond,  given  by  the  Clerk  and  Master 
upon  order  of  the  Chancellor  to  secure  funds  in  a  particular  cause,  are 
liable  primarily,  as  between  themselves  and  sureties  upon  the  Clerk 
and  Master's  general  bonds,  for  his  default  resulting  in  loss  of  the 
funds  held  by  him  in  the  particular  case. 

Code  construed:  §372  (M.  &  V.);   §330  (T.  &  S.). 

3.  Clerk  and  Ma-ster.     Uability  for  default  of  visited  primarily  upon  third 

persons  ether  than  sureties ^  whefi. 

The  drawer  of  a  bank  check  in  favor  of  the  incumbent  of  the  Clerk  and 
Master's  office  becomes  liable  for  the  amount  of  that  check  to  the 
creditprs  of  that  office,  although  the  check  was  given  without  con- 
sideration and  afterwards  returned  to  the  dratver,  where  it  was 
furnished  to  be  used,  and  was  in  fact  used,  by  the  Clerk  and  Master 
in  lieu  of  cash  in  making  his  financial  reports,  whereby  he  was  en- 
abled to  cover  up  his  default  and  continue  in  office. 
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4.  Same.     Same. 

And  the  liability  of  the  drawer  of  the  check  is  primary,  in  such  case,  as 
between  himself  and  sureties  on  the  Clerk  and  Master's  several  bonds. 


5.  Same.     Exception  to  mantur  of  preparing  report. 

Where  Master's  report  is  otherwise  regular,  and  no  improper  conduct  is 
averred,  an  exception  thereto,  supported  by  affidavit,  that  one  of  the 
parties  to  the  cause  served  as  amanuensis  in  its  preparation  is  oot 
well  taken. 


6.  Same.     Same.     Waiver. 

And  such  exception  is  waived  by  the  failure,  without  sufficient  excuse, 
to  bring  it  to  the  attention  of  the  Court  until  after  final  decree  upon 
all  other  questions  and  exceptions. 


FROM     SULLIVAN. 


Appeal  from  Chancery  Court  of  Sullivan  County. 
John   P.   Smith,   Ch. 

Haynes  &  Haynes  and  C.  R.  Vance  for  Com- 
plainants. 

C.  E.  LucKEY  and  Thomas  Curtin  for  Check-men. 

Taylor  &  St.  John  and  Ingbrsoll  &  Peyton 
for   Sureties. 

Caldwell,  J.  On  December  IG,  1882,  Will  H. 
Fain  was  appointed  and  qualified  as  Clerk  and 
Master    of   the    Chancery   Court    at    Blountville    for 
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the  constitutional  term  of  six  years.  He  executed 
the  official  and  special  commissioner's  bonds  required 
by  Code  (M.  A  V.),  §§  368  and  870,  and  took 
charge   of    the   affairs   of   the   office   on   that   day. 

In  1885  the  grand  jury  of  the  county,  after 
making  the  examination  provided  for  by  Code, 
§  383,  reported  that  those  bonds  were  insufficient. 
Whereupon,  requisition  was  made  by  the  Chancel- 
lor, under  Code,  §§  966,  967,  and  two  sets  of  ad- 
ditional bonds,  of  like  penalties  and  conditions  as 
the  original  bonds,  were  executed — one  set  on  Oc- 
tober 3,   1885,   and   the   other  on   January   10,   1886. 

On  April  10,  1884,  Fain  was  appointed  special 
receiver  in  what  is  called  "the  Hopkins  case," 
and  executed  a  special  receiver's  bond  in  that  case 
in  the  penalty  of  $3,000,  and  conditioned  as  re- 
quired  by   law. 

When  making  his  financial  reports,  under  Code, 
§  386,  Fain,  on  two  or  three  occasions  in  1885 
and  1886,  filed  and  exhibited  certain  bank  checks 
in  lieu  of  cash  that  should  have  been  on  hand. 
These  checks  were  drawn  in  his  favor,  as  follows: 
One  by  George  R.  Barnes  for  $500;  one  by  John 
M.  Fain  for  $1,000,  and  another  by  A.  H.  Bul- 
lock for  $1,150.  After  these  checks  had  been  so 
used,  and  served  the  purpose  of  passing  Fain's 
account  from  term  to  term,  he  surrendered  them, 
without   consideration,   to   their   respective   drawers. 

Finally,  in  October,  1886,  Fain  vacated  his  office 
by  resignation,  and  made  default  to  the  extent  of 
$6,010.65.      The  defalcation   embraced   funds   in  vari- 
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0U8  causes,  "  the  Hopkins  case "  among  them. 
Some  of  the  funds  were  appropriated  before  and 
some  after  the  execution  of  each  set  of  additional 
bonds,  and  before  and  after  the  execution  of  the 
special   receiver's  bond  in   "the   Hopkins   case." 

Anticipating  litigation  on  account  of  Pain's  mal- 
administration of  his  office,  several  of  his  sureties 
made   conveyances   of   their   property. 

The  complainants  in  this  cause  are  the  persons 
entitled  to  the  various  funds  converted  by  Fain. 
They  filed  this  bill  in  September,  1887,  against  the 
principal  and  sureties  on  all  the  said  original,  ad- 
ditional, and  special  receiver's  bonds,  and  against 
Barnes  and  others  (called  "check-men"),  to  recover 
the   misappropriated   moneys. 

Defense  was  made,  proof  taken,  account  stated, 
and  decree  pronounced  granting  the  relief  sought 
in  the  bill.  Several  of  the  defendants  have  ap- 
pealed,  and   assigned   errors. 

First. — Certain  sureties  on  the  additional  bonds 
of  October  3,  1885,  and  of  January  10,  1886,  sub- 
mit and  earnestly  urge  the  proposition  that  they 
can,  in  no  event,  be  rightfully  held  liable  for  any 
of  Fain's  defalcations  occurring  before  they  became 
his   sureties. 

The  language  of  the  decree  on  this  subject  is  as 
follows :  "  That  the  sureties,  as  between  the  criedit- 
ors  and  themselves,  are  jointly  and  severally  liable 
for  the  full  amount  of  the  default,  the  additional 
bonds  being  merely  cumulative,  and  covering  the 
entire  period  of  the  Clerk  and  Master's  incumbency." 
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The  decree  is  right.  As  to  the  creditors  of  the 
office,  the  original  and  additional  bonds  are  to  be 
treated  as  a  unit.  They  constitute  a  joint  and 
several  guaranty  on  the  part  of  each  and  all  the 
obligors  for  the  benefit  of  all  beneficiaries  of  funds 
coming  to  the  hands  of  the  Master  during  his  en- 
tire term.  This  is  the  requirement  of  the  statute 
and   the   obligation   of   the  bonds. 

The  bonds  of  October  3,  1885,  and  of  Jianuary 
10,  1886,  were  executed  under  that  article  of  the 
Code  entitled :  "  Requiring  new  bonds  or  additional 
sureties  from  public  officers."  This  title  seems  to 
indicate  that  other  bonds  may  be  given,  or  that 
other  sureties  may  be  added  to  the  bonds  already 
given,   in   any   of   the   cases   contemplated. 

As  to  the  form  of  the  new  bqnd,  it  is  pro- 
vided :  "  Such  additional  bond  shall  be  in  the  same 
penalty,  conditioned,  approved,  and  filed  in  the  same 
office,  as  the  first  official  bond,  and  under  like 
penalties  in  case  of  failure."  Code,  §  969.  The 
penalty  and  condition  of  the  additional  bond  are 
to  be  the  same  as  those  of  the  first  bond,  and 
the  same  liabilities  are  to  follow  a  breach — the 
sureties  on  each  are  to  be  "  under  like  penalties 
in  case  of  failure."  This  means  that  the  bonds 
are   to   be   alike   in   form    and    also    in    legal    effect. 

Confessedly .  the  first  bond,  in  this  instance,  by 
its  terms  and  by  the  statute,  covered  the  full  time 
of  Pain's  incumbency.  The  additional  bonds  should 
have  the  same  scope.  We  think  they  have,  both 
in  fact  and  in  law.      In  penalty  and  condition  they 
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are  identical.  In  dates  they  are  different,  of  course. 
But  the  additional  bondq  recite  that  "the 
above  bound  Will  H.  Fain  has  heretofore  been 
appointed  Clerk  and  Master,  *  *  *  fop 
the  term  of  six  years  from  the  sixteenth  day  of 
December,  1882."  This  recital,  without  some  lim- 
itation of  the  period  to  be  covered  by  the  addi- 
tional bonds,  indicates  a  purpose  on  the  part  of 
the  obligors  to  comply  with  the  statute,  and  bind 
themselves  for  the  official  delinquencies  of  Fain . 
"for  the  term  of  six  years  from  the  sixteenth 
day   of   December,   1882." 

With  respect  to  the  obligation  of  the  new  bond, 
the  statute  provides:  "Every  such  additional  bond 
is  of  like  force  and  obligation  on  the  principal 
and  sureties  thereon  from  the  time  of  approval, 
and  subject  to  the  same  remedies,  as  the  first  offi- 
cial bond."  Code,  §  970.  The  exact  office  of  the 
phrase,  "from  the  time  of  approval,"  is  not  clear. 
Two  contrary  interpretations  are  suggested  by  ad- 
verse counsel — one  that  it  was  intended  to  limit 
the  liability  of  such  sureties  to  defalcations  occur- 
ring after  the  approval  of  the  additional  bond;  the 
other,  that  it  was  intended  simply  to  define  the 
date  at  which  the  additional  bond  should  become 
operative,  and  nothing  more.  Both  views  have  the 
merit  of  plausibility;  the  latter  is  more  consonant 
with  the  general  purpose  of  the  statute  at  large 
concerning  additional  bonds.  This  section  may 
properly  be  transposed  and  read  as  follows:  From 
the    time    of   approval,   every   such    additional   bond 
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shall  be  of  like  force  and  obligation,  and  subject 
to  the  same  remedies  as  the  first  official  bond. 

If  "every  such  additional  bond  is  of  like  force 
and  obligation,  *  *  *  and  subject  to  the 
same  remedies  as  the  first  official  bond,"  it  must, 
of  necessity,  embrace  the  same  period  of  time, 
cover  the  same  defaults,  and  be  subject  to  the 
same  recoveries. 

The  correctness  of  the  construction  herein  placed 
upon  §§  969  and  970  is  rendered  the  more  mani- 
fest by  the  next  succeeding  section,  which  defines 
the  eflfect  of  the  new  bond  on  the  old  one  in 
these  words:  "In  no  case  provided  for  in  any  of 
the  preceding  sections  of  this  article  are  any  of 
the  official  bonds  previously  executed  discharged, 
but  each  remains  of  the  same  force  and  obligation 
as  if  the  additional  bonds  had  not  been  given; 
and  any  person  aggrieved  can  have  his  remedy 
upon  either  or  all  of  such  bonds,  in  the  same  or 
in   separate  proceedings."      Code,   §  971. 

Here  is  a  distinct  and  unqualified  provision  that 
any  person  aggrieved  can  have  his  remedy  upon 
either  or  all  of  the  original  and  additional  bonds. 
No  limitation  as  to  time  is  imposed.  Whether 
the  default  occurred  before  or  after  the  execution  of 
the  additional  bonds  is  entirely  immaterial.  In 
either  case  the  person  aggrieved  has  his  right  of 
action  upon  either  or  all  of  the  bonds,  at  his 
election.  If  the  officer  has  misappropriated  money, 
the  person  entitled  to  it  need  not  stop  to  inquire 
the   date   of   the   conversion,  but  may,   in   any   case. 
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maintain  bis  action  on  the  original  bond,  on  the 
additional  bond,  or  on  both  of  them;  and  he  may 
sue  on  them  "in  the  same  or  in  separate  proceed- 
ings." 

Such  is  the  meaning  of  the  three  sections  in 
detail.  Taken  together  they  give  emphasis  to  the 
conclusion  that  the  additional  sureties  become 
bound  for  the  official  term  as  an  entirety.  It 
may  be  added  that  the  object  of  the  additional 
bond  is  to  give  further  indemnity  to  those  affected 
by  the  past  conduct  of  the  officer,  as  well  as  to 
afford  greater  protection  to  those  who  may  be  in- 
terested in  the  future  administration  of  his  office; 
and  that  the  liability  of  the  sureties  on  the  addi- 
tional bond  is  the  same  as  if  they  had  simply 
added  their  names  to  the   original   bond. 

We  do  not  hold,  nor  did  the  Chancellor,  that 
the  sureties  on  the  several  bonds  were  equally  liable 
between  themselves.  Provision  is  made  for  the  sureties 
as  to  each  other  in  another  section,  as  follows : 
"  The  sureties  in  either  bond  who  have  been 
compelled  to  make  any  payments  thereon  for  the 
principal  obligor,  have  the  same  remedies  against 
the  sureties  in  all  the  bonds  executed  at  the  time 
of  the  default  as  co-sureties  on  the  same  bond  have 
against  each  other,  the  damages  being  properly 
proportioned  according  to  the  penalty  of  the  sev- 
eral bonds."  Code,  §  972.  Application  of  the 
remedies  of  this  section  is  not  sought  in  the 
present    proceeding. 

The  case   of   the   State  v.   M.    T.   Polk    et  al,  14 
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Lea,  1,  is  not  in  conflict  with  our  holding  in 
this  case.  There  the  Treasurer  of  the  State  exe- 
cuted his  official  bond  long  after  the  commence- 
ment of  his  term,  without  any  words  of  relation, 
and  binding  **  each  surety  to  the  extent  of  ten 
thousand  dollars,  and  no  further."  Suit  was 
brought  on  that  bond,  and  it  was  decided  that 
the  sureties  thereon  were  liable  for  such  funds  as 
their  principal  had  in  his  hands  when  the  bond 
was  executed,  and  such  as  were  afterward  received 
by  him  during  his  continuance  in  office,  the  liability 
not  to  exceed  $10,000  as  to  each  surety.  The  sure- 
ties were  held  not  to  be  liable  for  funds  received  by 
the  Treasurer  during  his  term^  but  before  the  exe- 
cution of  the  bond,  because  there  was  "nothing  in 
the  language  of  the  bond  of  a  retrospective  char- 
acter, and  calling  the  attention  of  the  sureties  to 
the  fact  that  they  were  binding  themselves  for  the 
past  as  well  as  the  future  acts  of  their  principal." 
14  Lea,   7,   8. 

That  case  was  in  no  sense  like  this  one.  That 
suit  was  on  an  original  and  not  an  additional  bond; 
hence,  the  law  relating  to  additional  bonds  was 
not  applicable,  and  was  not  applied.  There  was 
no  other  bond,  in  that  case,  covering  the  entire 
official  term  to  which  the  statute  or  the  Court 
could  refer  the  bond  in  suit  for  its  scope  as  to 
time  and  measure  of  liability.  That  bond  men- 
tioned but  one  date,  and  that  was  the  date  of 
its  execution.      It    did    not    state  when    the    official 

term    began    nor    when    it    shall    end.       There    was 
26—5  p 
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nothing    in    its    language  "of   a  retrospective   char- 
acter." 

In  this  case  there  are'  original  bonds,  which,  in 
termSj  cover  the  full  period  of  six  years,  begin- 
ning December  16,  1882;  and  there  are  also  addi- 
tional bonds  in  the  same  penalty  and  condition, 
naming  the  same  period,  and,  by  the  statute,  de- 
clared to  be  of  like  force  and  obligation,  and  sub- 
ject to  the  same  penalties  and  remedies  as  the 
original  bonds.  Besides  the  statutory  relation  of 
these  additional  bonds,  they  contain  words  of  a 
retrospective  charactery  viz. :  "  Whereas,  the  above 
bound  Will  H.  Fain,  has  heretofore  been  appointed 
Clerk  and  Master  *  *  *  fQ^  the  term 
of  six  years  from  the  sixteenth  day  of  December, 
1882,"    etc. 

The  case  of  Brantley  v.  Wilds^  9  Lea,  674,  is 
no  more  an  adverse  authority.  It  is  true  that  the 
surety  on  the  new  bond  was  there  held  liable 
only  for  defaults  occurring  after  its  execution ;  but 
that  bond  was  not  executed  for  the  same  purpose 
and  under  the  same  statute  as  were  the  additional 
bonds  in  the  present  case.  In  that  case  certain 
sureties  on  the  first  official  bond  had  been  dis- 
charged, and  the  bond  sued  on  was  given  in  lieu 
under  the  article  of  the  Code  embracing  Sections 
973  to  984  inclusive.  There  had  been  no  report 
by  the  grand  jury  that  the  original  bond  was  in- 
sufficient, no  requisition  by  the  Chancellor  that 
additional  bond  be  given,  as  in  the  present  case. 
The    original    bond    was    presumably   sufficient,  and 


SEPTEMBER  TERM,  1890.  408 

Longmire  v.  Fain. 

the  creditors  of  the  office  up  to  that  time  needed 
no  further  indemnity  than  that  already  provided. 
Two  of  the  original  sureties  were  permitted  to 
withdraw  from  the  position  of  liability  for  the 
future  official  conduct  of  their  principal,  and  as 
to  that  the  new  surety  took  their  place,  nothing 
more. 

Second. — The  Chancellor  decreed  "that  the  re- 
ceiver's   bond    in    the    casd     of   Hopkins    was 

cumulative,  and  that  the  sureties  on  Fain's  general 
receiver's  bond  are  equally  liable  with  the  sureties 
on  said  special  receiver's  bond  to  the  creditors  for 
the  funds   in   said   cause." 

It  has  already  been  stated  that  Fain  executed  a 
special  commissioner's  bond,  under  Code,  §  370,  at 
the  beginning  of  his  term,  and  that  he  afterward 
executed  additional  bonds  for  the  same  purpose. 
All  these  bonds  the  decree  properly  refers  to 
(there  being  no  difference  between  commissioner  and 
receiver  as  used  in  Code,  §  370),  as  "  Fain's  gen- 
eral receiver's  bond"  as  contradistinguished  from 
the   "special   receiver's   bond"  in  the  Hopkins   case. 

Certain  sureties  on  these  additional  bonds,  and 
one  of  the  sureties  on  this  original  bond,  assign 
error  on  that  portion  of  the  decree  just  quoted; 
the  former  contending  that  they  are  not  liable 
for  the  funds  in  the  Hopkins  case :  (1)  Because 
the  default  occurred  before  the  execution  of  the 
additional  bonds;  and  (2)  because  those  funds  were 
covered  by  the  special  receiver's  bond,  and  none 
Other;    and    the    latter    joining    in     the     contention 
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that  those    funds    were    secured    alone    by  the    spe- 
cial  receiver's   bond. 

That  the  special  receiver's  bond  in  "the  Hop- 
kins case'*  was  executed,  and  the  funds  misappro- 
priated, before  the  execution  of  the  additional 
bonds,  can  make  no  difierence  as  to  the  liability 
of  the  latter  bonds  to  the  beneficiaries  of  those 
funds.  So  far  as  concerns  the  beneficiaries,  the 
sureties  on  the  additional  bonds  stand  in  the  same 
attitude  before  the  law  as  do  the  sureties  on  the 
first  bond.  The  reasons  for  this  conclusion  have 
been  given  in  a  former  part  of  this  opinion,  and 
need   not  be   repeated   here. 

What  that  attitude  is  remains  to  be  considered. 
The  Chancellor  held  it  to  be  the  same  as  that  of 
the  sureties  on  the  special  receiver's  bond  in  "the 
Hopkins  case."  This  is  an  erroneous  view.  The 
first  bond  was  intended  "to  cover  property  or 
funds "  that  might  come  to  Fain's  hands  as  special 
commissioner  or  receiver  in  any  case  (Code,  §  370), 
and  the  additional  bonds  were  given  for  the  same 
purpose.  The  special  receiver's  bond  executed  in 
"  the  Hopkins  case "  was  more  limited  in  its  scope, 
and  different  in  penalty  and  condition.  It  was 
intended  "to  cover  property  or  funds"  in  a 
^particular  case,  did  not  relate  to  the  first  bond, 
and  cannot  properly  be  construed  as  an  "  additional 
bond "  in  the  statutory  sense.  Code,  §  966  et  seq. 
This  special  bond  was  executed  under  a  different 
provision,  in  these  words :  "  The  Court  may  also 
require   special  bonds  to   meet  particular  exigencies, 
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and  in  a  suitable  penalty,  whenever,  in  its  judg- 
ment, the  interest  of  suitors  renders  it  necessary, 
subject  to  the  provision  of  the  last  preceding 
section."  Code,  §  872.  Property  had  been  attached 
and  was  to  be  sold  in  "  the  Hopkins  case."  To 
make  safe  that  property  and  its  proceeds,  a  special 
bond,  in    the    penalty    of   $3,000,   was    required    by 

■ 

the  Court.  "To  meet  the  particular  exigencies" 
of   that  case   the   special  bond  was  given. 

Beyond  that  case  the  sureties  on  that  bond  are 
liable  for  no  default  of  their  principal ;  in  that 
case  they  are  liable  'primarily  for  every  default  to 
the  extent  of  $8,000.  The  other  bonds  having  been 
given  to  cover  property  and  funds  in  every  case, 
the  sureties  thereon  would  have  been  liable  for  the 
default  in  "the  Hopkins  case"  if  the  special  bond 
had  not  been  executed.  The  special  bond  did  not 
discharge  the  other  bonds  in  the  particular  case, 
but  operated  simply  as  a  transfer  of  primary  lia- 
bility to  the  special  bondsmen.  After  the  ex- 
haustion  of  that   bond   the   other  bonds   are   liable. 

Third. — Several  conveyances  by  certain  of  Fain's 
sureties  were  impeached  in  the  bill  for  fraud,  and 
were  set  aside  by  the  Chancellor.  His  action  in 
this  behalf  is^  by  some  assigned  as  error.  We 
have  examined  the  proof  on  this  branch  of  the 
case,  and  are  content  to  simply  state  the  fact  of 
our  concurrence  in  the  decree.  A  statement  and 
discussion   of  the   facts   would   be   unprofitable. 

Fourth. — Decree  was  pronounced  against  each  of 
the  "  check-men "  for  the  amount  of  his  check  with 
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interest.  They  have  assigned  several  errors,  none 
of  which  are  well  taken.  Without  setting  them 
out  formally  and  in  detail,  such  of  them  as  are 
material  will  be  considered.  These  checks  were 
furnished  to  Fain  without  consideration,  and,  after 
they  had  served  their  purpose  to  his  satisfaction, 
were  returned  on  the  same  terms.  He  filed  and 
exhibited  them  two  or  three  times,  as  parts  of 
his  financial  reports  of  his  office,  in  lieu  of  money; 
and  they  were  by  the  Court,  and  by  committees 
appointed  under  Code,  §386,  treated  as  so  much 
cash  on  hand.  So  regarding  them,  the  reports 
were  found  to  be  correct,  and  Fain  was  permitted 
to  continue  in  office  from  term  to  term.  He  says 
that  he  was  in  great  financial  embarrassment,  and 
obtained  these  checks  and  used  them  that  he 
might  ''bridge  over"  his  financial  reports  at  each 
term  of  the  Court.  Bullock  and  John  M.  Fain 
signed  their  checks  in  blank,  and  permitted  him 
to  fill  them  up  for  any  amount  he  might  need. 
Barnes  filled  his  before  signing.  From  a  very  care- 
ful consideration  of  the  evidence,  which  is  conflict- 
ing in  some  respects,  we  have  reached  the  con- 
clusion that  these  "check-men"  knew  Fain's  object 
in  requesting  the  checks,  and  the  use  to  which 
he   in   fact   put  them. 

Under  such  a  state  of  facts,  we  hold  without 
hesitation  that  each  of  the  "  check-men "  became 
indebted  to  the  office  for  the  amount  represented 
by  his  check.  That  the  law  (Code,  §386)  did  not 
authorize   Fain   to   exhibit    checks^   but   required   him 
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to  report  the  amount  of  money  belonging  to  his 
office,  is  an  immaterial  fact  so  far  as  the  liability 
or  non-liability  of  the  "check-men"  is  concerned. 
They  will  not  be  allowed  to  hide  themselves  behind 
a  violation  of  law  in  which  they  participated.  It 
does  not  lie  in  their  mouths  to  say  that  Pain 
imposed  upon  the  Court  and  its  committees  time 
and  again  to  the  injury  of  suitors,  and  that  they 
who  enabled  him  to  do  these  things  must  be  ex- 
cused because  the  strict  letter  of  the  law  was  not 
pursued.  If  he,  in  violation  of  law,  brought  these 
checks  into  Court  instead  of  money,  those  entitled 
to  the  money  represented  became  entitled  to  the 
checks  representing  it ;  and  the  persons  furnishing 
these  checks  became  bound  to  the  office  for  their 
payment.  That  the  checks  were  in  fact  never 
presented  for  payment,  and  that  the  drawers  had 
no  funds  in  the  banks  on  which',  they  were  drawn, 
are  likewise  unimportant  circumstances  so  far  as 
the  "  check-men "  are  concerned.  It  was  a  part  of 
the  scheme  of  imposition  and  deception  that  the 
checks  should  never  be  presented  for  payment,  but 
should  be  returned  to  the  drawers  when  they  had 
fully  served  their  purpose.  This  was  known  to 
Fain  and  the  "check-men"  alone.  As  to  all  the 
world  besides  the  transaction  seemed  to  be  hotia  fide. 
Of  no  more  advantage  to  the  "  check-men "  is 
the  other  fact  that  the  checks  were  drawn  in  favor 
of  Will  H.  Fain  individually,  and  not  in  his  official 
capacity.  They  were  drawn  with  the  understand- 
ing   that    they    were    to    be    used    as    representing 
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money  in  connection  with  his  financial  reports  of 
the  business  of  his  office,  and  they  were  so  need 
by  him  and  accepted  by  the  Court  and  its  financial 
committees.  Technically  speaking,  the  checks  did 
not,  in  the  first  instance,  belong  to  the  office 
or  represent  its  funds;  but  having  been  drawn, 
used,  and  accepted  in  the  manner  stated,  they  in 
equity  became  the  property  of  the  office,  and  the 
drawers  became  bound  to  make  them  good  to  the 
office. 

We  concede  that  the  use  of  these  checks  by 
Fain  indicates  that  he  had  already  misappropriated 
the  funds  represented  by  them;  but  that  fact  gives 
the  *'  check-men "  no  protection,  for  they  by  their 
checks  voluntarily  bound  themselves  to  make  good 
the  default,  and  they  cannot  now  throw  off  the 
responsibility  then   assumed. 

By  receiving  back  their  checks  without  consider- 
ation, and  after  final  default  for  a  much  greater 
sum,  the  "  check-men "  made  themselves  debtors  to 
the  office  to  the  same  extent  as  if  they  had 
borrowed  so  much  money  under  the  orders  of  the 
Court.  Therefore,  they  are  each  primarily  liable 
for  the   amount  of  his   check  with   interest. 

Fifth. — Some  of  the  sureties  on  Fain's  bonds 
assign  error  on  the  decree  as  to  the  "check-men," 
and  insist  that  they  should  be  held  liable  for  more 
than  the  amount  of  their  respective  checks  with 
interest,  on  the  ground  that  more  damage  was 
done  by  the   use   of  the   checks. 

There    are    several    conclusive    answers    to    this 
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aBsignment.  (1)  It  does  not  appear  that  greater 
damage  was  done  by '  the  use  of  the  checks,  though 
used  more  than  one  time.  (2)  Complainants,  in 
their  bill,  seek  to  charge  the  "check-men"  only 
with  the  amount  of  their  checks  and  interest. 
Broader  relief  than  that  granted  would  have  been 
,  unauthorized  under  the  bill.  (3)  The  sureties  now 
complaining  laid    no    ground  for    a    larger  recovery 

by   cross-bill   or  otherwise. 

Sixth. — An    exception   was  filed  to   the  report    of 

the  Clerk  and  Master  made  in  this  cause,  on  the 
alleged  ground  that  it  was  prepared  by  N.  J. 
Phillips,  a  party  to  the  suit,  as  one  of  the  sure- 
ties on  the  special  receiver's  bond  in  the  "  Hopkins 
case."  The  ground  of  this  exception  was  disclosed 
by  affidavit  filed  in  its  support.  The  Chancellor' 
overruled  the  exception,  and  on  his  action  in  so 
doing  several  assignments  of  error  are  made.  His 
action  was  right.  The  record  shows  the  report  as 
made  and  filed  to  have  been  the  report  of  A.  F. 
Martin,  the  Clerk  and  Master  of  the  Court.  If 
it  be  true  that  he  employed  Phillips,  a  party  to 
the  suit,  as  his  amanuensis  in  the  preparation  of 
the  report,  that  is  a  matter  of  no  consequence 
as  touching  the  validity  of  the  report.  No 
improper  conduct  on  the  part  of  Phillips  is 
shown  or  claimed.  Moreover,  this  exception,  be- 
ing upon  the  validity  of  the  report  as  a  whole, 
was  waived  by  a  failure  to  bring  it  to  the  at- 
tention of  the  Chancellor  until  after  his  "judg- 
ment had  been  invoked  on   all   other  questions  and 
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exceptions,  and    after    the   Court    had    passed    upon 
same." 

Seventh, — The  other  assignments  of  error  are  not 
well  taken. 

The  decree  will  be  modified  as  herein    indicated, 
and  otherwise  affirmed. 
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Woods  v.  Bonner. 
{Knoxville,     November  7,  1890.) 

1.  Ejectment.     Ouistatuiing  title,     Abandotiment, 

The  burden  is  upon  the  plaintiff  in  ejectment  to  prove  abandonment  of 
an  outstanding  title  relied  upon  in  defense.  Affirmative  proof  of 
abandonment  is  required.     The  proof  in  this  case  is  not  sufficient. 

2.  Same.     Same,     Admissible  unaer  general  denial. 

The  defense  of  outstanding  title  is  admissible  under  a  general  denial  of 
complainant's  title  in  an  answer  to  an  ejectment  bill,  and  need  not 
be  specially  set  up  in  the  pleadings. 

Cases  cited  and  approved  :  Walker  v.  Fox,  85  Tenn.,  154;  Bleidorn  v. 
Pilot  Mountain  C.  &  M.  Company,  ante^  p.  166;  Howard  v,  Massen- 
gale,  13  Lea,  585. 

(See  Code,  §3963  (M.  &  V.) ;  §  3239  (T.  &  S.). 

3.  Deed.     Registration,     Certificate  of  ackno7vledgment. 

Registration  of  deed  for  land  in  this  State  is  void  when  made  upon  an 
acknowledgment  by  the  maker  taken  and  certified  by  a  Justice  of 
the  Peace  in  and  for  another  State. 

Code  construed:  §§2853,  2863  (M.  &  V.);  2^2040,  2050  (T.  &  S.). 

4.  Same.      Valid  between  the  parties  without  registration. 

But  the  deed,  when  signed  and  delivered,  is  valid  and  effectual  to  pass 
title  from  the  vendor  to  the  vendee  without  registration  or  probate  or 
acknowledgment  for  that  purpose. 

Code  construed:  §2887  (M.  &  V.);  §2072  (T,  &  S.). 

Cases  cited  and  approved:  Shields  v,  Mitchell,  10  Yer.,  i;  Grady  z/. 
Sharon,  6  Yer.,  320;  Carson  v.  Browder,  2  Lea,  701 ;  Templeton  v, 
Twitty,  88  Tenn.,  595. 


89     411 
117     32e 
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5.  Same.     Registration  for  twenty  years. 

Twenty  years'  registration  of  deed  in  a  county  other  than  that  in  which 
the  land  lies  does  not  operate  to  cure  defective  certificate  of  probate 
or  acknowledgment. 

Code  construed:  §§2843,  ^898  (M.  &  V.) ;  §§2032,  2084  (T.  &  S.). 

6.  Same.     Proof  of  as  an  ancunt  document.-   General  rule. 

An  unregistered  deed  over  thirty  years  old  is  admissible  in  evidence 
without  proof  of  its  execution.  Its  due  execution  is  presumed,  and 
the  subscribing  witnesses,  though  living  and  present,  need  not  be 
called  to  establish  that  fact.  It  is  essential,  however,  that  the  deed 
be  found  in  the  proper  custody,  and  be  free  from  any  suspicion  as  to 
its  genuineness.  It  is  not  necessary  that  possession  under  the  deed 
be  proved. 

Case  cited  and  approved:   117  U,  S.,  263. 

7.  Same.     Same.     Copy  aJmissidle,  when. 

Where  the  production  of  the  original  of  such  ancient  document  cannot 
be  legally  enforced,  a  certified  or  proven  copy  thereof  may  be  adduced 
in  evidence. 

8.  Same.      Covenants  passing  after-acquired  title. 

If,  after  making  deed  with  covenants  of  general  warranty  for  land  to 
which  the  vendor  has  no  title,  he  acquire  title  to  the  land  previously 
conveyed,  that  after-acquired  title  will  pass  to  the  vendee  by  operation 
of  the  covenants  of  his  deed. 

Cases  cited  and  approved:  Robertson  v.  Gaines,  2  Hum., 383;  Hender- 
son V.  Overton,  2  Yer.,  394-398;  Gookin  v.  Graham,  5  Hum.,  480; 
Birdwell  v.  Cain,  i  Cold.,  303;  Susong  v.  Williams,  I  Heis.,  630. 
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Appeal     from     Chancery     Court     of     Sequatchie 
County.      W.   H.  DbWitt,   Sp.   CIi. 
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Brown  &  Spears  and  C.  D.  Clark  for  Woods. 
Frank  Spcrlock  and  Thos.  C.  Lind  for  Bonner. 

Caldwell,  J.  This  is  an  action  of  ejectment, 
brought  in  the  Chancery  Court  of  Sequatchie  County, 
by  George  Bruce  and  the  heirs  of  William  Wyatt, 
deceased.  They  deraign  title  (Bruce  to  one-fifth 
and  the  other  complainants  to  four-fifths  undivided 
interest)  through  several  mesne  conveyances  back 
to  grant  No.  3879,  issued  to  Lewis  Scarlett  in 
1884  for  5,000  acres.  The  defendants  claim  under 
certain  deeds  and  adverse  possession  connecting 
them  with  junior  grants  Nos.  7914,  7915,  and  10216, 
aggregating  5,000  acres  in  one  body — ^the  first  two 
issued  to  Thomas  Montgomery  in  1840,  and  the 
last  to  Jacob   Woodlee   in   1849. 

In  the  two  bodies  of  5,000  acres  each  there  is 
an  interlap  of  1,759 J  acres.  To  recover  possession 
of  this  interlap,  complainants  filed  this  bill.  In 
the  progress  of  the  cause  in  the  Court  below  they 
admitted  the  superior  title  of  the  defendants  to 
882J  acres  of  the  interlap,  and  decree  was  entered 
accordingly ;  but  on  final  hearing  complainants  re- 
covered the  other  1,427  acres  of  the  interlap — 
Bruce  one-fifth  and  Wyatt's  heirs  four-fifths  undi- 
vided  interest. 

Both  complainants  and  defendants  have  appealed, 
the  former  from  so  much  of  decree  as  adjudged 
costs  against  them  and  as  overruled  certain  excep- 
tions  to  the   deposition    of   Charles   E.  Maurice,  and 
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the  latter  from  the  general  decree  in  favor  of 
complainants  as   to  the   1,427  acres  of   land. 

The  last  deed  in  the  chain  of  title  produced 
l^y  Wyatt's  heirs  was  executed  by  John  E.  Nar- 
cross  to  William  Wyatt,  October  25,  1839.  It 
recognized  no  interest  in  George  Bruce,  the  other 
complainant,  but  purported  to  convey  substantially 
the  whole  of  the  5,000  acres  covered  by  the  grant 
to  Lewis   Scarlett. 

The  defendants  sought  to  establish  an  outstand- 
ing title  to  all  this  land  in  Charles  E.  Maurice, 
by  proving  that  William  Wyatt  sold  and  conveyed 
it  to  him  on  January  11,  1856.  To  make  this 
proof,  the  deposition  of  said  Maurice,  with  a  copy 
of  the  deed  attached  as  an  exhibit,  was  offered  as 
evidence  on  the  hearing.  Complainants  filed  ten 
exceptions  to  the  deposition;  five  of  them  were 
overruled,  five  sustained,  and  the  deposition  and 
exhibit   excluded. 

All  questions  were  saved  by  proper  bill  of  ex- 
ceptions, and  the  defendants  assign  error  on  the 
action  of  the  Chancellor  in  excluding  the  deposition. 
The  exceptions  sustained  present  three  grounds  of 
objection  to  the  evidence:  (1)  That  there  was  no 
proof  that  Maurice  had  not  abandoned  his  title; 
(2)  that  defendants  had  not  pleaded  an  outstand- 
ing title;  (3)  that  the  evidence  was  inadmissible 
for  reasons  stated.  None  of  these  exceptions  were 
well   taken. 

First, — As  to  abandoned  title,  it  is  sufficient  to 
say   that    the    law    presumes    a   vendee    of    land    to. 
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claim  his  rights  under  his  deed  until  the  contrary 
is  made  to  appear  affirmatively.  The  burden  of 
showing  abandonment  of  title  is  on  the  party  al- 
leging it,  and  the  fact  must  be  shown  by  clear 
and  satisfactory  proof.  The  person  in  whom  the 
record  shows  the  title  to  have  been  regularly  vested 
is  not  required  to  prove  that  he  has  not  aban- 
doned it.  In  this  case  there  is  no  proof  what- 
ever of  abandonment.  Maurice  received  his  deed, 
had  it  registered,  and  still  holds  and  preserves  it 
as  evidence  of  his  title.  There  is  greater  reason 
for  supposing  that  complainants  abandoned  their 
claim  of  title  before  the  commencement  of  this 
suit.  Bruce  took  his  deed  in  1889,  and  is  not 
shown  to  have  asserted  any  claim  under  it  until 
the  filing  of  this  bill  in  1888.  William  Wyatt 
took  his  deed  in  1889,  and  held  it,  without  more, 
until  his  death  many  years  thereafter.  He,  like 
Bruce,  took  no  possession  and  paid  no  taxes. 
Some  of  his  children  say  that  he  claimed  to  own 
land  in  Tennessee  up  to  his  death,  but  more  is 
not  shown;  and  since  his  death,  until  the  filing 
of  this  bill,  his  heirs  are  not  shown  to  have  as- 
serted any  claim  to  the  land — to  have  exercised 
any  of  the  privileges  or  borne  any  of  the  bur- 
dens  of   ownership. 

Second, — It  is  true  that  defendants  did  not  set 
up  defense  of  outstanding  title  in  their  answer  or 
by  plea;  but  it  is  not  necessary  that  outstianding 
title  should  be  pleaded.  Walker  v.  Fox,  1  Pickle, 
154;    Bleidom  v.  Pilot  Mountain   G.  ^  M.  Company ^ 
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antey  p.  166.  It  is  a  matter  of  evidence  going 
to  defeat  the  indispensable  averment  by  complain- 
ants of  legal  title  in  themselves.  They  must  re- 
cover, if  at  all,  on  the  strength  of  their  own  title, 
and  not  on  the  weakness  of  that  of  the  defend- 
ants. If  defendants  can  show  outstanding  title  in 
a  third  person,  they  thereby  disprove  the  case  of 
complainants,  which  they  may  legitimately  do  on 
the  hearing  without  pleading  the  fact  at  all. 

In  their  answer  the  defendants  denied  that  com- 
plainants were  the  owners  of  the  legal  title, 
averred  their  own  title,  and  pleaded  the  statute  of 
limitations.  The  controlling  question  was  one  of 
title.  Complainants  affirmed,  defendants  denied. 
The  proof  offered  was  responsive  to  the  issue. 
We  recognize  the  fact  that  the  defense  of  out- 
standing title  is  not  favored,  as  stated  in  Howard 
V.  Masseiigalej  13  Lea,  685;  yet  it  is  a  good  de- 
fense when  made  out,  and  it  need  not  be  specially 
pleaded. 

Third. — Three  exceptions  to  the  admissibility  of 
the    deed    from    William    Wyatt    to    Maurice    were 

■N 

sustained  as  follows:  That  its  execution  was  not 
properly  acknowledged  by  the  vendor;  that  it  was 
not  proven  by  subscribing  witnesses;  and  that  the 
deed  had  not  been  registered  in  such  a  manner  as 
to  cure  the  defective  probate.  The  deed  seems  to 
have  been  acknowledged  by  the  maker  before  a 
Justice  of  the  Peace  of  Pennsylvania,  without 
more.  No  other  certificate  than  that  of  the  Jus- 
tice is    attached,    and   the    execution   is    not    proven 
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by  subscribing  witnesses.  Hence,  there  appears  to 
have  been  no  proper  probate  or  authentication  of 
the  deed  under  the  registration  laws  of  this  State. 
Code   (M.  &  v.),   §§  2853  and  2863. 

But  those  objections  go  jonly  to  the  matter  of 
proper  preparation  of  the  instrument  for  registra- 
tion, and  do  not  touch  the  question  of  its  suffi- 
ciency to  pass  title  from  vendor  to  vendee  as  be- 
tween themselves.  It  is  well  settled  that  a  deed 
is  effective,  as  between  the  parties  and  their  heirs, 
without  registration,  or  proof  for  registration, 
either  by  subscribing  witnesses  or  by  acknowledg- 
ment of  the  maker.  Divestiture  and  revestiture 
of  title,  as  between  th^m,  may  be  perfected  by  a 
proper  deed  merely  signed  and  delivered.  Code, 
§2887;  10  Ter.,  1;  6  Ter.,  320;  2  Lea,  702;  8 
Tenn.   Ch.,   528;     4  Pickle,   595. 

The  registration  of  this  deed  for  more  than 
twenty  years  did  not  eure  the  defective  probate, 
because  the  registration  was  made  in  Grundy 
County,  and  not  in  Sequatchie  County,  where  the 
land  lies.  The  statute  perfects  the  defective  pro- 
bate only  when  the  instrument  is  registered  in  the 
county  where  the  land  is  situated.  Code,  §§  2848 
and   2898. 

Therefore,  the  present  deed  is  no  better  and  no 
worse  for  having  been  registered  so  long  a  time. 
Yet,  as  has  just  been  seen,  the  question  of  regis- 
tration, or  probate  for  registration,  is  entirely  im- 
material in   this   case. 

The  heirs   of  William   Wyatt  claim  four-fifths   of 
27— 5  p 
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this  land.  His  deed  bound  him  and  them  with- 
out probate  or  registration.  It  would  not  have 
been  so  as  to  his  creditors  or  as  to  innocent  pur- 
chasers.     Code,   §  2890. 

Thus  it  is  made  manifest  that  none  of  the  five 
exceptions  sustained  by  the  Chancellor  were  well 
taken,  and  that  all  of  them  should  have  been 
overruled. 

A  question  of  more  difficulty  is '  whether  he 
should  not  have  sustained  the  other  five  excep- 
tions which  were  overruled.  From  his  action  in 
this  behalf,  complainants  appealed.  The  point  an^ 
substance  of  those  exceptions  is  that  the  deposi- 
tion of  Maurice,  and  exhibit  thereto,  should  be 
rejected,  because  only  a  copy,  and  not  the  original 
deed,   is  produced. 

Under  the  facts  already  recited,  and  in  the  ab- 
sence of  formal  authentication  of  this  deed,  de- 
fendants contend  that  it  may  be  proven  as  an  an- 
cient paper,  and  so  used  as  evidence  in  this  case. 
Complainants  say  that  this  cannot  be  done,  because 
the  original  deed  is  not  presented  in  Court.  The 
general  rule  is  that  a  private  deed  over  thirty 
years  old,  as  is  the  one  before  us,  may  be  ad- 
mitted in  evidence  without  proof  of  its  execution; 
that,  being  an  ancient  document,  its  due  execu- 
tion is  presumed,  and  the  subscribing  witnesses, 
though  in  fact  living  and  present,  need  not  be 
called  to  establish  the  fact — provided  the  instru- 
ment be  found  in  the  proper  custody,  and  is  free 
from   suspicion   as  to   its    genuineness.      1   Greenleaf 
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on  Evi.,  Sees.  21,  144,  and  570;  1  Wharton  on 
Evi.,  Sec.  732;  Applegate  v.  Lexington^  etc,  Mining 
Co.,  117  U.   S.,  263. 

Learned  counsel  for  complainants  insist,  and  it 
has  frequently  been  held,  that  accompanying  pos- 
session under  the  deed  must  also  be  shown  before 
it  can  be  admitted  in  evidence  as  an  ancient  in- 
strument without  proof  of  its  execution;  but  this 
view  is  contrary  to  the  weight  of  authority,  and 
cannot  be  sustained  on  principle.  1  Wharton  on 
Evi.,  Sees.  199  and  733;  1  Greenleaf  on  Evi.,  Sees. 
21   and   144,    note    1. 

In  the  discussion  of  the  admissibility  of  ancient 
documents  as  evidence  without  proof  of  execution, 
the  text-writers  and  Courts  have  generally,  if  not 
universally,  referred  to  cases  in  which  the  original 
instrument  itself,  and  not  a  copy,  has  been  pro- 
duced. Here  only  a  copy  is  oftered,  and  the 
questio^i  is  whether  or  not  it  may  be  used  as  evi- 
dence  of   the   facts    recited. 

Maurice  was  a  non-resident,  and  gave  his  depo- 
sition in  Arkansas.  He  testified  that  he  bought 
this  land  from  William  .Wyatt,  paid  him  for  it, 
and  took  his  deed  of  conveyance  on  January  11, 
1856;  that  he  had  the  deed  registered  in  Grundy 
County,  February  5,  1856;  received  it  back  from 
the  Register,  and  has  ever  since  held  and  owned 
the  deed,  and  has  never  parted  with  his  title  to 
the  land.  It  is  admitted  that  this  deed  covers  the 
land  sued  for  by  the  complainants  in  this  cause. 
When   his    deposition   was    taken,   Maurice    had    the 
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original  deed  in  his  possession,  but  he  refused  to 
part  with  it  or  to  permit  its  use  as  evidence. 
The  defendants  were  powerless  to  compel  its  sur- 
render! So  they  procured  a  certified  copy  from 
the  Register's  books,  and  presented  that  to  Maurice, 
and  requested  that  it  be  compared  with  the  orig- 
inal. He  made  the  comparison  with  the  original 
in  his  hands,  and  pronounced  thein  the  same,  ex- 
cept as  to  erroneous  spelling  of  some  names  in 
the  copy,  which  he  corrected,  and  which  we  see 
were  entirely  immaterial.  The  defendants  found 
the  original  in  the  proper  custody.  No  suspicion 
attaches  to  it.  Being  unable  to  produce  it  in 
Court  because  the  owner  would  not  surrender  it, 
they  bring  a  copy,  whose  correctness  is  certified 
by  the  Register  and  sworn  to  by  Maurice.  The 
latter  makes  the  copy,  thus  certified  and  proven, 
an  exhibit  to  his  deposition.  Complainants,  by 
their  counsel,  were  present  and  cross-ex&mined 
Maurice;  yet  they  failed,  by  that  means  or  in 
any  other  way,  to  cast  any  suspicion  on  the  deed. 
They  had  an  opportunity  of  inspecting  the  original, 
and  no  doubt  did  so,  and  if  there  had  been  any 
thing  suspicious  about  it,  we  may  fairly  presume 
they  would  have  shown  it  in  some  legitimate  man- 
ner. The  age  of  the  paper  is  demonstrated  by 
the  fact  of  registration,  though  not  in  the  proper 
county,  for  thirty-two  years  before  this  suit  was 
commenced. 

The   defendants   seem   to    have   done   all    in   their 
power    to    procure    the    original    deed,    and,   failing 
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to  obtain  it,  they  bring  a  certified  and  proven 
copy.  Manifestly,  this  is  the  best  available  evidence. 
As  such  it  was  competent,  and  should  have  been 
admitted.  It  is  plenary  in  establishing  outstand- 
ing title  in  Maurice,  and  defeats  the  action  of  the 
heirs  of   his   vendor,   William   Wyatt. 

Though  embracing  all  the  land  claimed  by  those 
heirs,  and  that  claimed  by  Bruce  as  well,  the  deed 
from  Wyatt  to  Maurice  does  not  defeat  Bruce, 
who  claims  under  an  older  and  different  deed. 
Gilbert  conveyed  an  undivided  one-fifth  interest  in 
the  5,000  acres  to  Bruce,  April  4,  1889;  and  after- 
ward, on  September  11,  1839,  Gilbert  conveyed  the 
whole  of  it  to  Narcross,  not  noticing  his  previous 
deed  to  Bruce.  On  October  25,  1839,  Narcross 
conveyed  the  same  land  to  Wyatt,  who  conveyed 
it  to  Maurice,  January  11,  1856.  None  of  these 
conveyances  divested  Bruce  of  his  title  to  an  un- 
divided one-fifth  interest  in  the  land.  Hence,  the 
deed  from  Wyatt  to  Maurice  does  not  establish  an 
outstanding  title  as   against  Bruce. 

From  an  inspection  of  these  and  other  convey- 
ances it  is  discovered  that  Gilbert,  Bruce's  vendor, 
did  not  himself  acquire  title  to  any  part  of  the 
land  until  September  6,  1839,  five  months  after  his 
deed  to  Bruce;  but  the  fact  that  Bruce  did  not 
acquire  title  when  he  received  his  deed  is  imma- 
terial. Having  made  Bruce  a  deed  with  general 
covenants  of  warranty,  Gilbert's  title,  when  ac- 
quired, inured  to  Bruce's  benefit,  and  his  title  was 
thereby     perfected     under    his     deed     by     relation. 
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Rawle  on  Covenants  for  Title  (4th  Ed.),  pp. 
384,  390,  391,  392;  Robertson  v.  Gaines,  2  Hum., 
383;  Henderson  v.  Overton,  2  Yer.,  394-398;  Goo- 
kin  V.  Graham,  5  Hum.,  480;  Birdwell  v.  Cain,  1 
Cold.,   303;    Susong  v.    Williams,   1   Heis.,   680. 

The  defendants  excepted  to  the  evidence  of 
Bruce's  title  in  the  Court  below,  on  the  ground 
(as  stated  in  the  exception)  that  a  copy  of  his 
deed  was  produced  without  accounting  for  the  ab- 
sence of  the  original.  The  overruling  of  that  ex- 
ception and  the  admission  of  the  evidenee  tendered 
are  here  assigned  as  error.  The  assignment  is  not 
well  made.  It  does  not  appear  from  the  record 
•  that  a  copy  was  in  fact  used.  On  the  contrary, 
the  instrument  copied  into  the  transcript  seems  to 
have  been   the   original   deed  itself. 

Let  the  decree  be  affirmed  as  to  Bruce,  and  re- 
versed and  the  bill  dismissed  as  to  William  Wyatt's 
heirs,  the   other  complainants. 

Wyatt's  heirs  will  pay  two-thirds  and  the  de- 
fendants  one-third  of  all   costs. 


CASES 


ARGUED  AND  DETERMINED 
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SUPREME  COURT  OF  TENNESSEE, 
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MIDDLE    DIVISION. 


NASHVILLE,  DECEMBER  TERM,  1890. 


Electric  Railway  Company  et  al.  v.  Shblton. 
{Nashville.    December  6,  1890.) 

Negligence.     Concurrent  of  electric  railway  company  and  telephone  company. 
Joint  liability. 

Both  companies — the  electric  railway  and  the  telephone  company — are 
liable  for  the  value  of  a  horse  killed  by  coming  in  contact  with  a 
broken  wire  of  the  telephone  company — it  appearing  that  the  tele- 
phone company  had  negligently  permitted  its  broken  wires  to  fall  and 
remain  upon  the  trolley-wire  of  the  electric  railway  company,  and 
that   the  latter  company  had  failed  to  place  guard-wires  over  its 
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trolley-wire  as  a  protection  against  accidents,  and  to  observe  the  con- 
dition of  the  broken  telephone  wires,  although  it  was  such  as  to 
arrest  the  attention  of  a  prudent  man  engaged  in  the  business  of 
either  company. 


FROM    DAVIDSON. 


Appeal  in  error  from  Circuit  Court  of  Davidson 
County.      A.   G.   Mbrritt,   Sp.  J. 

Action  for  damages  by  C.  F.  Shelton  against 
the  United  Electric  Railway  Company  and  the 
Cumberland  Telephone  and  Telegraph  Company. 
Judgment  below  for  piaintiflT.    Appeal  by  defendants. 

Steqer,  Washington  k  Jackson,  for  Railway 
Company. 

Vbrtrbes  &  Vbrtrbes  for  Telephone   Company. 

J.   L.   NoLEN  for   Shelton. 

TuRNEY,  Ch.  J.  Shelton's  horse  was  killed  by 
coming  in  contact  with  a  wire  of  the  telegraph 
and  telephone  company,  which  had  fallen  across 
the  trolley-wire  of  the  electric  railway  company. 
The  wire  of  the  telephone  company  had  become 
much  impaired.  The  falling  of  a  wall  of  a  burn- 
ing building  broke  a  pole  of  the  telephone  com- 
pany, breaking  the  wires  at  several  points.     At  the 
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point  of  the  accident  the  telephone  wires  crossed 
the  railway  track  above  the  trolley.  A  broken 
wire  fell  across  the  trolley-wire,  and  while  resting 
on  it  the  horse  came  in  contact  with  it  and  was 
instantly  killed.  There  was  no  guard-wire  over 
the  trolley-wire.  The  case  was  tried  by  the  Cir- 
cuit Judge  without  the  intervention  of  a  jury. 
The  condition  of  the  telephone  wire  was  such  as 
to  arrest  the  attention  of  a  prudent  man  engaged 
in  the  business  of  either  company.  The  Circuit 
Judge  found,  under  the  facts,  that  both  companies 
were  guilty  of  negligence  and  responsible  for  the 
loss,  and  gave  judgment  accordingly.  The  judg- 
ment is  correct.  While  it  was  the  primary  duty 
of  the  telephone  company  to  see  that  its  wires 
were  in  a  reasonably  safe  and  sound  condition,  and 
protected  against  the  contingency  of  falling,  it  was 
also  the  duty  of  the  electric  company  to  see  that 
its  trolley-wire  was  in  like  manner  protected  from 
such  contingency.  While  it  was  the  duty  of  the 
one  company  not  to  use  unsound  and  unprotected 
wires,  it  was  equally  the  duty  of  the  other  not  to 
operate  its  road  under  such  defective  machinery. 
It  might  as  well  insist  that  it  was  not  responsible 
for  damages  resulting  from  the  fall  of  a  rock 
which  it  had  constantly  recognized  as  threatening 
to  fair,  or  of  a  dead  tree  which  it  had  frequently 
noticed  with  decayed  and  giving  roots,  and  knew 
would  fall  in  the  first  wind  or  rain.  The  obliga- 
tion to  see  that  its  road  was  in  good  repair,  and 
its  machinery   in   safe  operating   order,  is    not    con- 
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fined  to  the  immediate  and  abstract  presence  of 
either,  but  extends  to  all  surroundings  that  may 
depreciate  the  security  of  either.  Both  companies 
knew  of  the  unprotected  trolley-wire,  and  the  con- 
sequences of  a  contact  of  the  wires  of  the  one 
with  those  of  the  other.  Both  knew  of  the  un- 
soundness likely  to  produce  a  fall  of  the  one  upon 
those  of  the  other.  Both  were  bound  to  guard 
against  such  likelihood,  and,  having  failed  to  do  so, 
are  liable. 
Affirmed. 
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EuRY  V.  Insurance  Company. 
{Nashville.    December  18,  1890.) 

Insurance.     Failure  to  pay  premium  before  loss  excused. 

Upon  the  special  facts  of  this  case,  which  are  fully  set  out  in  the  opinion, 
it  is  decided  that  the  holder  of  an  accident  policy  is  excused  for  non- 
payment of  the  premium  prior  to  the  occurrence  of  his  loss  or  injury, 
and  that  he  may  nevertheless  recover  against  the  company  upon  the 
policy. 


FROM     DAVIDSON. 


Appeal  in  error  from  the  Circuit  Court  of 
Davidson   County.      W.  K.   McAlister,  J. 

A.  D.   Marks   for  Eury. 

W.   G.   HuTOHESON  for  Insurance  Company. 

TuRNEY,  Ch.  J.  The  defendant  issued  to  plaintiff 
an  accident  insurance  policy  under  the  following 
circumstances:  Eury  was  in  the  employment  of  the 
Louisville  and  Nashville  Railroad  Company  as  an 
extra  porter,  without  regular  employment,  but  re- 
quired to  report  at  the   depot  before  the  departure 
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of  each  train  to  take  the  place  of  any  one  who 
might  be  sick   or  desired  to  lay  off. 

He  was  approached  by  an  agent  of  the  defend- 
ant and  solicited  to  take  a  policy.  The  plaintiff, 
who  it  seems  is  a  dull  negro,  did  not  understand. 
The  agent  explained  it  and  its  benefits.  The  negro 
fully  explained  the  character  of  his  employment  on 
the  road.  When  told  the  cost  of  a  policy  was 
fifteen  dollars,  he  said  he  did  not  have  that  much 
money;  the  agent  replied  that  he  would  take  an 
order  on  the  railroad  to  be  paid  out  of  his  wages. 
Thereupon  the  contract  was  made,  plaintiff*  giving 
the   order  payable   in   five   monthly   installments. 

None  of  the  papers  w^ere  read  to  plaintiff",  nor 
did  he  read  them.  It  is  with  difficulty^  that  he 
reads  at  all,  and  his  signature  to  the  order  is  so 
illegibly  executed  that  the  agent  wrote  the  name 
just  below  the  signature  that  he  might  thereafter 
know   it. 

Policy  issued  November  30,  1887.  The  order 
on  the  railroad  company  was  sent  to  the  superin- 
tendent of  the  railroad  company.  On  January  9, 
1888,  it  was  returned  to  the  cashier  of  the  Louis- 
ville  and  Nashville  Railroad,  at  Louisville. 

On  January  23,  1888,  while  engaged  in  coupling 
cars,  Eury  was  injured,  and  afterwards  lost  a  hand, 
and  this   suit  is  brought   to   recover   on   the    policy. 

The  defendant  proves  by  its  manager  "that  it 
is  the  custom  to  present  all  orders  given  before 
the  twentieth  of  any  month  to  the  treasurer  of 
the   Louisville    and    Nashville    Railroad    in    one    list 
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for  that  month.  This  list  is  handed  in  about  the 
twenty-fourth   of  each   month.  *  *  * 

About  the  twenty-fourth  of  each  month  a  list 
is  made  up  of  the  amounts  due  from  the  various 
employes  to  us,  and  this  we  hand  with  the  orders 
to  the  officers  of  the  railroad,  who  pay  them  out 
of  the  amount  of  wages  due,  under  an  arrange- 
ment with   us. 

"The  order  given  us  by  Eury  was  handed  in  in 
the  usual  way,  and  was  returned  to  us  unpaid 
about  the  ninth  or  tenth  of  January,  with  infor- 
mation that  Eury  had  left  the  service  of  the  com- 
pany,  and  that  there  was   nothing  due  him. 

"  The  Louisville  and  Nashville  Railroad  and  our 
company  are  on  the  best  of  terms.  They  aftbrd 
us  every  facility  for  the  transaction  of  our  business. 
If  I  had  requested  it,  the  officers  would  have  per- 
mitted me  to  inspect  the  pay-rolls  of  the  company." 
.  The  first  installment  of  the  order  was  due  in 
December,  it  calls  to  be  paid  out  of  the  wages 
for  that  month.  After  it  was  filed  with  the  treas- 
urer of  the  railroad  company,  the  defendant  failed 
to  take  any  further  notice  of  it,  or  to  collect,  or 
attempt  to  collect,  the  amount  due  upon  it, 
although  on  the  best  of  terms  with  the  railroad 
officials,  who  aflforded  it  every  reasonable  facility 
for  the  transaction   of  its  business. 

No  sufficient  reason  is  given  why  the  December 
installment  could  not  have  been  collected,  nor  why 
it  was  allowed  to  sleep  from  its  maturity  in 
December  to   the   ninth   or  tenth    of  January. 
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The  ignorance  and  illiteracy  of  the  plaintiff,  fully 
discovered  to  the  agent  of  defendant,  is  not  to  be 
overlooked.  When  that  agent  asked  him  if  he 
had  any  insurance  on  his  life,  he  asked  him  what 
that  was.  When  explained  he  said  he  thought  it 
was  a  good  thing,  but  that  he  did  not  have  fifteen 
dollars,  and  the  agent  said  'Hhat  he  would  take 
an  order  on  the  railroad  to  be  paid  out  of  my 
wages.  I  told  him  that  was  all  right."  All  this 
was  deposed  to  in  the  presence  of  the  agent,  who 
does   not  contradict  it. 

Whatever  might  have  been  the  views  of  men  of 
ordinary  business  intelligence,  it  is  clear  to  our  minds 
the  plaintiff  thought  there  was  nothing  more  for  him 
to  do;  that  the  contract  was  complete,  and  that 
he  was  entitled  to  recover  the  sum  stipulated  to 
be   paid   if   he   should   meet   with   an   accident. 

lie  had  informed  the  agent  of  the  uncertainty 
of  his  employment,  and,  as  a  consequence,  of  the 
uncertainty  of  his  earning  wages,  and  understood 
the  agent  to  contract  with  a  view  to  those  uncer- 
tainties. Plaintiff  received  no  intimation  to  the 
contrary  of  such  impressions  naturally  made  upon 
his   ignorant  and   uninformed   mind. 

Under  all  the  circumstances  of  the  case,  includ- 
ing  the  delay  in  the  effort  to  collect  and  the 
failure  to  inform  plaintiff  that  the  taking  of  the 
order  was  not  to  operate  as  a  complete  discharge 
of  his  obligation  to  pay,  the  plaintiff  was  entitled 
to   notice   of  demand   and   non-payment. 

Judgment   reversed   and  new   trial   awarded. 
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DicKLB  V.  Abstract  Company. 
{Nashville.    December  13,  1890.) 

Abstract  Companies,     LiabUUy fornegligence. 

An  abstract  company  that  furnishes  to  the  owner  of  land  an  abstract  of 
title  with  guaranty  of  its  correctness,  for  the  purpose  of  enabling  him 
to  effect  a  sale,  is  liable  to  a  purchaser  who  buys  upon  the  faith  of 
that  abstract,  for  damages  resulting  from  a  failure  of  title  by  reason 
of  prior  registered  conveyances  of  the  vendor,  which  would  have  been 
disclosed  by  an  abstract  prepared  with  proper  skill  and  care. 


FROM     DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
Andrbw  Allison,  Ch. 

Stokes  k   Stores  for  Dickie. 

A.  N.   Miller  for  Abstract  Company. 

TuRNEY,  Ch.  J.  Complainants  purchased  from 
Bowman,  a  resident  of  California,  at  the  price  of 
$200  per  acre,  a  tract  of  land,  represented  to  con- 
tain twenty-one  acres  and  thirty-six  poles,  in  Da- 
vidson   County. 

Complainants    declined     to    purchase     until    they 
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were  furnished  with  an  abstract  of  title.  Bowman 
thereupon  applied  to  defendants  to  make  the  ab- 
stract, which  was  done,  and  Bowman  paid  for  it. 
They  delivered  the  abstract  to  Bowman,  and  guar- 
anteed it  to  be  a  true  and  perfect  abstract  of  the 
title.  On  being  furnished  with  the  abstract,  which 
showed  the  title  to  be  in  Bowman,  complainants 
made  the  purchase   on   the   faith  of   it. 

It  subsequently  developed  that  two  conveyances, 
embracing  about  four  acres  of  the  land,  had  been 
made,   but  were   not   noticed   in   the  abstract. 

The  deed  from  Bowman  to  complainants  was 
prepared   by   the   abstract    company. 

Such   are   the   substantial   allegations    of   the    bill,  ^ 
which    is    brought    to    have    the    abstract    company 
account. 

There  was  demurrer,  because  the  bill  does  not 
allege  fraud,  and  there  is  no  privity  of  contract 
between  complainants  and  defendants.  It  was  not 
necessary  to  allege  fraud;  a  statement  of  facts  is 
all   that  is   necessary. 

It  is  clear  from  the  bill  that  complainants  re- 
lied upon  the  abstract  and  the  guarantee  of  its 
correctness,  and  would  not  purchase  without  it. 
The  abstract  company  held  itself  out  as  competent 
to  do  the  work,  and  it  is  well  understood  that 
purchasers  rely  upon  the  work  of  such  corpora- 
tions as  security  for  the  perfectness  of  title,  and 
expect  them  to  point  out  any  defects.  Such  was 
the  case  here.  Complainants  declined  to  purchase 
except   upon   an    abstract. 
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To  furnish  abstracts  of  titles  is  a  business.  Par- 
ties undertaking  it  assume  the  responsibility  of  dis- 
charging its  duties  in  a  skillful  and  careful  man- 
ner. Patience  in  the  investigation  of  records  is 
the  main  capacity  required.  There  is  no  profes- 
sional opinion.  The  agent  has  only  to  furnish  the 
facts  from  the  Register's  office,  without  concern  for 
their  legal  effect.  Upon  the  facts  furnished,  the 
purchaser  must  determine  for  himpelf  on  their  suf- 
ficiency. The  abstract  company  collects  the  evi- 
dence, aod  for  such  collection  it  is  entitled  to  its 
fee.  If  it  makes  a  mistake  or  oversight^  as  in 
this  case,  it  must  respond  to  the  injured  party. 

The  payment  for  the  four  acres  already  con- 
veyed was  the  result  of  the  unskillful  work  of 
the  defendant.  Holding  itself  out  to  the  public  as 
competent  and  skillful,  it  must  be  so,  or  supply 
the  want  by  answering  for  the  loss  it  brings  about. 

The  allegations  of  the  bill  clearly  make  a  priv- 
ity of  contract  between  the  purchasers  and  the 
•4efendant.*  Upon  the  work  of  the  latter  depended 
the   acceptance   or  refusal   of   the   offer  to   sell. 

Decree  sustaining  de^murrer  is  reversed,  and  cause 
remanded   for  further   proceedings. 

28— 5  p 
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Standard  Oil  Company  i\  Swan. 
{Nashville.    December  16,  1890.) 

Evidence.     Business  methods  of  a  particular  individual  not  admissible  upon 
question  of  due  care. 

Swan  sued  the  Standard  Oil  Company  for  value  of  property  destroyed 
by  fire,  which  he  avers  originated  through  the  negligence  of  that 
company  in  the  conduct  of  its  business.  Upon  the  question  of  the 
company's  exercise  of  due  care  the  plaintiff  was  permitted,  over 
defendant's  objection,  to  prove  the  particular  methods  employed  by 
an  individual  in  the  conduct  of  a  like  business.  This  proof  was 
made  by  a  mere  clerk,  who  was  not  an  expert,  nor  examined  as  such. 

Held:  This  was  error.  This  evidence  does  not  satisfy  the  rule  under 
which  the  custom  and  usage  of  well-appointed  and  managed  com- 
panies engaged  in  like  business  is  admitted  upon  the  issue  involved. 

Case  cited  and  approved:  Railway  Company  Z'.  Manchester  Mills,  8S 
Tenn.,  663. 


FROM    DAVIDSON. 


Appeal  in   error  from   Circuit  Court  of  Davidson 
County.      W.   K.   McAlister,  J. 

East    &    Fogg    and    Vertrbes    &    Vertrees    for 
Standard   Oil   Company. 

Steger,  Washington    &    Jackson    and    Dickinson 
&   Frazer  for   Swan. 


DECEMBER  TERM,  1890.  435 

Standard  Oil  Company  v.  Swan. 

TuRNBY,  Ch.  J.  This  action  was  instituted  in 
the  Circuit  Court  to  recover  damages  for  a  loss 
by  fire  communicated  to  Swan's  property  from 
burning  buildings,  oils,  etc.,  of  plaintiff  in  error, 
alleged  to  have  become  fired  through  the  negli- 
gence of   the   oil   company. 

There  was  recovery  and  an  appeal  to   this  Court. 

Defendant  in  error  introduced  Mcllwain,  who 
testified  that  he  was  employed  at  the  Cassetty  oil- 
works;  that  Mr.  Cassetty  was  not  able  to  be  pres- 
ent as  a  witness.  Over  objection  he  stated  that 
they  keep,  in  small  quantities,  gasoline,  benzine,  and 
naphtha.  The  objection  was  to  the  effect  that  the 
witness  "  might  show  how  such  business  is  conduct- 
ed in  general,  but  could  not  show  how  Mr.  Cassetty 
or  any   other  particular  man   does  business." 

Mr.  Cassetty  had  been  in  the  business  about 
five   and   one-half   years. 

The  witness  does  not  show  himself  to  be  an 
expert  in  the  business,  but  describes  the  manner 
of   Mr.   Cassetty   in   its   conduct. 

In  his  charge  to  the  jury,  the  Court  said: 
"  Proof  has  been  admitted  as  to  how  individual 
dealers  in  this  vicinity  stored  and  handled  these 
substances.  While  this  proof  is  competent  as  ev- 
identiary facts,  you  are  not  to  understand  the 
defendant's  liability  is  to  be  controlled  by  the 
usage  of  any  particular  dealers;  but  the  question 
is  whether  the  defendant  conducted  its  business  as 
a  reasonably  prudent  man,  dealing  in  the  character 
of   materials,   would   have   done." 
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Custom  and  usage  of  well-appointed  and  man- 
aged companies  engaged  in  the  business  of  the 
Standard  Oil  Company  would  have  been  competent 
evidence  on  the  question  of  the  care  and  dili- 
gence required  in  the  proper  conduct  of  the  busi- 
ness (4  Pickle,  663) ;  but  did  the  evidence  admitted 
satisfy  the  rule?  We  think  not.  The  witness 
does  not  show  that  he  was  acquainted  with  the 
usage  and  custom  of  well-appointed  and  well -man- 
aged concerns  of  the  kind.  He  only  knows  of 
the  conduct  of  one,  .  without  explaining  his  rela- 
tion to  it.  What  influence,  or  whether  any,  the 
testimony  of  this  witness  had  with  the  jury  is 
not  for  us  to  say.  It  is  sufficient  to  know  that 
it  might  have  had  the  effect  to  induce  the  jury 
to  try  the  case  by  a  comparison  of  the  ways  in 
which  the  businesses  of  the  two  houses  were  con- 
ducted, and  yield  its  judgment  to  the  favor  of 
that  one  which  escaped  conflagration.  To  hold 
that  the  testimony  as  given  was  competent  for  the 
consideration  of  a  jury,  would  be  to  hold  that  the 
custom  and  usage  of  one  company,  comparatively 
small,  with  less  inducement  to  care,  should  pre- 
vail over  one  of  a  large  business,  with  the  great- 
est   incentives     to    watchfulness    and    caution.      The 

* 

evidence,  to  be  competent,  must  amount  to  some- 
thing going  to  establish  a  custom  in  the  business 
under   investigation. 

While  the  Court  told  the  jury  that  "while  this 
proof  was  competent  as  evidentiary  facts,  it  was 
not   to    understand   the    defendant's    liability   was   to 
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be  controlled  by  the  usage  of  any  particular  deal- 
ers," the  impression  of  their  right  and  power  to. 
consider  or  determine  the  value  of  it  for  them- 
selves was  not  removed,  and  we  can  have  no  as- 
surance that  it  did  not  largely  tend  to  bring,  about 
the  verdict. 

In  overruling  the  objection  to  the  testimony  the 

« 

Court  stated  the  rule  with  substantial  accuracy, 
but  that  statement,  under  the  facts,  was  calculated 
to  mislead. 

The  judgment  is  revel^sed.  « 
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Insurance  Company  v.  House. 
{Nashville.    December  16,  1890.) 

1.  Insurance,  Fire.     Requirement  of  foreign  company  as  to  cash  capital. 

The  statutory  requirement  that  a  foreign  fire  insurance  company,  before 
engaging  in  business  in  this  State,  shall  be  ''possessed  of  at  least  two 
hundred  tl\ousand  dollars  of  paid-up,  actual  cash  capital,  of  which 
at  least  one  hundred  thousand  dollars  shall  be  invested  in  United 
States  bonds,"  etc.,  is  not  sufficiently  met  by  showing  that  such  com- 
pany, being  a  mutual,  had  the  required  amount  in  cash  assets^  with 
$icx),ooo  invested  in  United  States  bonds.  Cash  assets  are  not  the 
equivalent  of  cash  capital. 

Acts  construed:  Acts  1875,  Ch.  109;  Acts  1887,  Ch.  187. 

(See  now  Acts  1890-91.) 

2.  Same.     Same.     Insurance  Commissioner's  duty.     Mandamus. 

And  the  Insurance  Commissioner  performs  his  plain  duty  in  refusing 
admission  and  license  to  such  non-complying  company,  and  will  not 
therefore  be  interfered  with  by  mandamus. 

Question  reserved:  Will  the  Court  compel  the  Commissioner,  by  manda- 
mus, to  reverse  his  judgment  and  grant  admission  and  license  where 
they  have  been  wrongfully  refused  to  a  foreign  company  ? 


FROM    DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
Andrew  Allison,   Ch. 
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Vertrees  &  Vertrebs  for  Insurance   Company. 

J.  C,  McReynolds  and  Attorney-general  Pickle 
for  House. 

Lea,  J.  This  is  a  petition  for  mandamus  to 
compel  M.  F.  House,  the  Insurance  Commissioner 
of  Tennessee,  to  issue  a  license  to  the  complainant 
company,  authorizing  it  to  transact  fire  insurance 
business  in  this  State. 

Complainant  is  a  mutual  fire  insurance  company 
chartered  under  the  laws  of  the  State  of  New 
York.  Our  statutes,  Acts  of  1875  and  1887,  pro- 
vide it  shall  not  be  lawful  for  any  insurance  com- 
pany, not  organized  under  or  incorporated  by  the 
laws  of  this  State,  to  transact  any  business  of 
insurance  in  this  State,  through  agents  or  other- 
wise, unless  possessed  of  at  least  two  hundred 
thousand  dollars  of  paid-up,  actual  cash  capital,  of 
which  at  least  one  hundred  thousand  dollars  shall 
be  invested  in  bonds  of  the  United  States  or  some 
one  or  more  of  the  States,  reckoning  the  same  at 
their  current  market  value,  and  shall  file  a  certified 
statement  with  the  Commissioner,  exhibiting  the 
facts  and  items  required  by  our  statutes;  and  it  is 
further  provided  in  Sec.  5,  Acts  of  1875,  Ch.  109, 
"that  whenever  any  insurance  company,  as  pro- 
vided in  Sec.  1,  shall  have  fully  complied  with 
all  the  requirements  of  this  Act,  and  the  Com- 
missioner is  satisfied  that  the  affairs  of  such  com- 
pany are  in  a  sound  (jondition,  he  shall  issue  cer- 
tificates   of   authority   to   such   persons   as  the    com- 
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pany  may  designate,  authorizing  them  to  transact 
the  business  of  insurance  in   this   State." 

There  was  a  demurrer  filed  to  the  petition, 
setting  forth,  among  other  grounds,  that  the  action 
of  the  Insurance  Commissioner  in  granting  or  re- 
fusing to  grant  license  to  do  business  in  this.  State 
is  discretionary  and  judicial,  and,  having  refused 
license,  mandamus  will  not  lie  to  compel  him  to 
issue  license  as  prayed  for;  that  complainant  is  a 
company  organized  under  the  laws  of  New  York, 
and  has  not  a  paid-up,  actual  cash  capital  as  re- 
quired by  statute  before  license  can  be  granted; 
that  no  fire  insurance  company  doing  business  on 
the  mutual  plan,  and  without  capital  stock,  can 
be  licensed  under  the  laws  of  this  State;  and  that 
the  petition  fails  to  show  that  the  company  has 
complied  with  all  the  provisions  of  the  statutes, 
or  that  the  Commissioner  is  satisfied  of  the  sound 
condition   of  the   company. 

The  demurrer  was  sustained,  and  the  petition 
dismissed,  and  petitioners  have  appealed  and  as- 
signed errors,  and  quite  a  number  of  interesting 
questions  have  been  presented  and  ably  and  ear- 
nestly argued.  We  enter  into  no  discussion  of  the 
question  whether  an  officer  clothed  with  discretion, 
and  who  has  exercised  that  discretion,  can  have 
his  decision  reviewed  by  a  writ  of  mandamus,  or 
whether  the  writ  will  lie  when  insufficient  reasons 
are  given  for  his  decision,  or  for  a  misconstruction 
of  the  law  applicable  to  ^^e  subject  upon  which 
he  bases  his  decision. 
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The  Commissioner  refused  to  grant  complainants 
license  to  do  business  in  this  State  for  the  follow- 
ing reasons,  as  set  forth  in  a  letter  to  its  attorneys: 
"Because  its  statement  filed  in  this  office  is  not 
in  conformity  to  the  requirements  of  our  statute, 
in  that  it  does  not  show  an  actual,  paid-up  cash 
capital  of  two  hundred  thousand  dollars,  as  is  pro- 
vided by  statute,  and  for  the  further  reason  that, 
being  a  purely  mutual  company,  it  cannot  com- 
ply with  this  provision  and  other  provisions  of  our 
statute  regulating  and  providing  for^  the  admission 
of  fire  insurance  companies  to  this   State/' 

The  statutes— Acts  of  1875,  Ch.  109;  Acts  of 
1887,  Ch.  187 — require  a  paid  -  up,  actual  cash 
capital  of  two  hundred  thousand  dollars,  but  it  is 
insisted  that  this  company  has  more  than  that 
amount  in  a  fund  known  as  an  advance  premium 
fund,  more  than  one  hundred  thousand  of  whicji 
is  invested  in  United  States  bonds,  and  more  than 
that  amount  in  assets  of  the  company,  and  that 
this  is  a  compliance  with  the  requirements  of  the 
law  requiring  a  paid-up,  actual  cash  capital.  We 
do  not  think  so.  The  advance  premium  fund  is 
a  fund  raised  by  subscribers  paying  for  insurance 
in  advance,  and  the  amount  of  assets  of  the  com- 
pany is   not  an   equivalent. 

In  the  Acts  of  1875  and  1887  the  company  is 
required  expressly  to  have  this  paid-up  capital, 
one  hundred  thousand  of  which  shall  be  invested 
in  United  States  bonds,  and  this  is  the  only 
positive  financial    requirement  by   the    Acts.      It    is 
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provided  by  the  Act  that  a  sworn  statemeDt  shall 
be  filed  with  the  Commissioner  showing  assets, 
amount  of  money  deposited  in  bank,  premiums, 
losses,  etc.,  but  this  statement  is  to  satisfy  the 
Commissioner  of  the  solvency  of  the  company,  but 
no  amount  of  assets  is  designated,  no  amount  of 
cash  in  bank,  but  the  Acts  provide  aflirmatively 
that  there  must  be  a  paid-up,  actual  cash  capital 
before  the  company  can  be  licensed  to  do  business 
in  the  State.  This  must  appear,  although  the 
Commissioner  ,  might  be  otherwise  satisfied — from 
the  advance  premium  fund,  and  from  the  amount 
of  assets — that  the  company  was  entirely  solvent. 
This  is  no  technical  or  restricted  construction  of 
the  statute,  but  is  the  plain  legislative  intent  as 
gathered   from   the   language   of  the   Act. 

The     decree    sustaining    the    demurrer    and    dis- 
missing  the   petition   is   aflirmed   with   cost. 
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Turner  Bros.  r.  Argo  &  Co. 
{Nashville.    December  16,  1890.) 

1.  Chancery  Sale.     Decree  for ^  barring  redemption^  erroneous^  wfien. 

Decree  for  sale  of  debtor's  land  barring  his  right  of  redemption  is  erro- 
neous unless  there  is  in  the  bill  a  prayer  for  sale  in  bar  of  that  right. 

2.  Homestead.     None  in  tvife's  land. 

Husband  and  wife  cannot  assert,  either  jointly  or  singly,  a  right  of 
homestead  in  the  wife's  land  against  a  decree  for  their  joint  debt. 


FROM     DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
Andrew  Allison,  Ch. 

Whitman  &   Gamble  for  Turner  Bros. 

Marks  &  Marks  and  J.  G.  Branch  for  Argo  & 
Co. 

Lea,  J.  Turner  Bros,  filed  a  bill  against  L.  F. 
Argo  and  his  wife,  Rebecca  H.  Argo,  partners, 
nnder    the    firm    name    of    L.   F.    Argo    &    Co.,  to 
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collect  an  account  for  goods  sold,  and  to  set  aside 
a  fraudulent  sale   of   the    goods  to    one  "Whitmore. 

Afterward  an  amended  bill  was  filed,  attaching 
three  lots  in  the  city  of  Nashville,  belonging  to 
Mrs.  Argo. 

The  bill  and  amended  bill  were  answered.  The 
correctness  of  the  account  was  admitted,  but  it 
was  insisted  in  both  answers  that,  while  the  name 
of  the  husband  was  used  in  the  firm  name,  the 
wife  alone  owned  the  stock  of  goods,  and  the 
husband  had  no  interest  therein;  and  Mrs.  Argo 
in  her  answer  claimed  that  she  was  entitled  to 
homestead  in  the  three  lots  attached,  if  a  sale 
thereof   was   ordered. 

The  Chancellor  gave  a  decree  in  favor  of  com- 
plainants for  the  amount  of  their  debt,  and  or- 
dered a  sale  of  the  land  upon  a  credit,  barring 
the  equity   of  redemption. 

The  case  is  here  by  writ  of   error. 

The  defendants  have  assigned  two  errors:  First, 
because  the  Court  ordered  the  sale  barring  the 
equity  of  redemption;  knd,  secondly,  because  of 
the  refusal  to  grant  homestead. 

The  first  assignment  is  well  taken.  There  was 
no  application  in  the  amended  bill,  under  which 
the  land  was  sold,  to  bar  the  equity  of  redemp- 
tion. 

The  second  assignment  is  not  well  taken.  The 
lands  belonged  to  Mrs.  Argo.  The  law  provides 
for  the  exemption  of  a  homestead  to  each  head 
of   a  family.     In   law,  though   it  may  be  otherwise 
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in  fact,  the  husband  is  the  head  of  the  family. 
She  is  not  therefore  entitled  to  homestead  out  of 
her  own  lands;  nor,  as  contended  in  argument,  is 
the  husband  entitled  to  homestead  in  lands  be- 
longing to    the  wife. 

The  decree  of  the  Chancellor  will  be  affirmed, 
with  the  modification  above  indicated.  The  land 
will  be  sold  for  cash,  subject  to  equity  of  re- 
demption.     The  cost  will  be  pdid  by  defendants. 


446  NASHVILLE : 


HelmSi  Adm'r,  v,  Elliott. 


Helms,  Adm'r,  v.  Elliott. 
{Nashville.     December  16,  1890.) 

1.  Descent  and  Distribution.     Next  of  Jan.    Adopted  child. 

An  adopted  child,  though*  declared  next  of  kin  to  the  adopting  parent 
by  special  statutory  provision,  is  not  thereby  placed  in  such  situation 
with  reference  to  his  brothers  and  sisters — children  of  the  blood  of 
such  parent — as  to  become,  in  any  event,  their  next  of  kin  within  the 
meaning  of  the  common  canons  of  descent  and  distribution  as  pre- 
scribed by  our  statutes.  Next  of  kin  signifies  nearest  in  blood.  The 
tie  of  blood  is  wanting  between  the  adopted  child  and  his  brothers 
and  sisters  of  the  blood  of  the  adopting  parent. 

Code  construed:    §?327«,  4388,  4389,  4390  (M.  &  V.);   §§2429,  3643, 

3644,  3645  (T.  &  S.). 
Case  cited  and  distinguished:  McKamie  v.  Baskerville,  86  Tenn.,  459. 

2.  Same.     Case  in  judgment. 

C.  died  intestate,  leaving  an  adopted  child  and  two  children  of  his  own 
blood.  His  estate  was  inherited  equally  by  the  three  children. 
Afterward  one  of  the  children  of  C.'s  blood  died  intestate,  and  with- 
out issue  or  parents.  The  adopted  child  claimed  one-half  of  this 
decedent's  estate,  consisting  of  personalty. 

Held:  The  adopted  child  is  not  next  of  kin,  and  takes  no  part  of  the 
estate. 


FROM    DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
Andrew  Allison,   Ch. 
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James   S.  Pilchbr  for  Elliott  and  Wife. 

■  

C.  D.  Berry  and  A.  N.  Grbsham  for  Anderson 
Lewis'   Heirs. 

Caldwell,  J.  In  1856  Louie  Lewis,  by  proper 
proceeding  in  the  County  Court  of  Davidson 
County,  adopted  Anderson  Cheatham  as  his  child, 
and  had  his  name  changed  to  Anderson  Lewis. 
Louie  Lewis  died  in  1868,  leaving  one  daughter 
(Sallie  Carter),  a  grandson  (Lewis  Jones,  the  only 
child  of  a  deceased  daughter),  and  Anderson  Lewis, 
the   adopted   son,   as  his   only   heirs  at   law. 

In  1873  the  grandson,  Lewis  Jones,  died  intes- 
tate, without  child,  brother,  or  sister,  or  descend- 
ants of  either;  without  wife,  father,  or  mother, 
and  owning  certain  personal  property.  When  he 
died  his  aunt,  Sallie  Carter,  and  his  adopted  uncle, 
Anderson   Lewis,  were  living. 

The  question  for  our  determination  is:  Are 
these  two  persons  entitled  to  participate  equally  in 
the  distribution  of  Lewis  Jones'  estate,  or  does 
his  aunt  take  it  to  the  exclusion  of  his  adopted 
uncle  ? 

No  such  thing  as  adoption  was  known  to  the 
common  law.  It  is  purely  a  creature  of  statute. 
Louie  Lewis  adopted  Anderson  Cheatham  under 
the  Act  of  1851-52,  Chapter  338,  Section  2,  which 
is   as   follows: 

"  That  the  County  or  Circuit  Courts  shall  have 
concurrent  jurisdiction   and   power  to   authorize  and 


448  NASHVILLE : 


Helms,  Adm'r,  t\  Elliott.        * 


empower  any  person  or  persons  to  adopt  any  child 
or  children  as  their  own  upon  application  by  pe- 
tition  or  motion ;  and  the  adoption  and  the  names 
of  the  parties,  and  the  terms  of  the  adoption, 
shall  be  entered  upon  the  records  of  the  Court, 
and  the  Court  shall  have  discretion  to  refuse  the 
prayer  of  the  petition.  Such  act  shall  confer  upon 
such  child  or  children  the  rights  of  a  child  or 
children,  as  if  they  were  born  the  child  or  chil- 
dren of  such  parent,  and  capable  of  inheriting  or 
succeeding  to  the  personal  or  real  estate  of  the 
parent  as  heir  or  next  of  kin,  but  shall  confer  no 
rights  upon  the  person  making  the  adoption  to  in- 
herit or  succeed  to  the  personal  or  real  estate  of 
the  child  adopted,  nor  give  him  any  right  or  in- 
terest in   the   estate   of    such  child." 

The  substance  of  this  section  was  carried  into 
the  Code  (T.  &  S.)  at  §§  3643,  3644,  and  3645. 
As  between  the  adopting  parent  and  the  adopted 
child  the  statute  declares,  in  the  plainest  terms, 
that  the  adopted  child  shall,  by  the  act  of  adop- 
tion, acquire  all  the  rights  of  a  child  born  to 
such  parent.  The  adopted  child  becomes  entitled 
to  the  same  protection  and  support  as  if  born  the 
child  of  the  adopting  parent,  and  is  given  the 
capacity  of  inheriting  or  succeeding  to  the  estate 
of  the  adopting  parent  as  heir  or  next  of  kin. 
The  adopting  parent  assumes  the  same  parental 
obligations  to  the  adopted  child  as  if  such  child 
were  born  to  such  parent,  and  the  adopted  child 
is    clothed   with   the    same    rights    in    the    estate    of 
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the  adopting  parent  as  an  heir  or  next  of  kin. 
This  is  the  full  measure  of  the  benefits  conferred 
upon  the  adopted  child.  No  claims  are  given 
«pon  any  one  except  the  adopting  parent;  no 
property  rights  are  conferred  except  in  the  estate 
of   such   parent. 

It  is  contended  that  the  legal  status  of  the 
^opted  child  is  the  same  as  that  of  the  child 
born  in  lawful  wedlock,  and  that,  as  a  conse- 
"quence,  the  same  rights  of  heir  and  next  of  kin 
-exist  in  the  one  case  ^s  in  the  other — not  only  as 
to  the  parent,   but  as  to    all    other    persons.      This 

position  is  sound   in   part   only.      So  far  as  the   pa- 

* 

rental  obligations  and  the  estate  of  the  adopting 
parent  are  concerned,  it  is  well  taken,  but  beyond 
that  it  is  not  tenable.  As  to  the  estates  of  other 
persons  than  the  adopting  parent,  the  law  of  adop- 
tion fixes  no  right  in  the  adopted  child.  It  is 
only  as  to  the  adopting  parent  that  the  adopted 
child  is  made  "heir  or  next  of  kin"  by  the  stat- 
ute. By  the  adoption  Anderson  Lewis,  the  adopted 
fion,  became  vested  with  all  the  rights  of  heir  and 
next  o*f  kin  of  Louie  Lewis,  the  adopting  father; 
but  he  was  not  thereby  made  the  heir  and  next 
of  kin  of  the  children  born  to  Louie  Lewis.  As 
to  them  he  occupied  the  same  relation  in  law  after 
the  adoption  as  before — that  of  a  stranger  in  blood. 
The  relation  between  Louie  Lewis  and  Anderson 
Lewis  was  .purely  personal.  It  was  limited  and 
qualified.  It  was  not  a  relation  of  blood,  and, 
except  as  to  the  adopting  parent,  it  created  none 
29—5  p 
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of    the    rights    which,  by  the    general    law,    depend 

upon   blood   relationship. 

« 

When  Loaie  Lewis  died  his  estate  was  equally 
divided  among  his  daughter,  his  grandson,  and 
his  adopted  son.  Years  thereafter  the  grandson, 
Lewis  Jones,  died  intestate,  owning  a  personal  es- 
tate,  which   is  the  subject-matter  of  .this   litigation. 

After  the  payment  of  debts  and  charges,  the 
personal  estate  of  all  persons  dying,  as  he  did, 
intestate  and  without  widow  or  children,  or  de- 
scendants of  children;  without  father  or  mo-ther^ 
and  without  brother  or  sister,  or  child  of  either, 
is,  by  the  statute  of  distribution,  distributable  "to 
every  of  the  next  of  kin  of  the  intestate  who 
are   in   equal   degree,   equally."      Code,   §  2429. 

The  statute  of  distribution,  and  not  the  stat- 
ute of  adoption,  controls  this  case;  and  unless  the 
adoption  made  Anderson  Lewis  the  next  of  kin  of 
Lewis  Jones,  the  decedent,  he  can  have  no  share 
in  the  latter's  estate,  for  it  goes  to  his  "  next  of 
kin,"  and  to  them  only,  by  the  express  terms  of 
the  statute.  The  strict  legal  meaning  of  the 
phrase,  "next  of  kin,"  is  next  or  nearest  in  blood. 
In  ascertaining  who  the  next  of  kin  is,  the  law 
follows  the  line  of  consanguinity.  Such  is  the 
general  rule  of  the  common  law.  It  is  the  same 
in  this  State  under  our  general  statute  of  distri- 
bution. It  is  so  in  every  case,  unless  there  be 
an  express  statutory  exception.  In  the  law  of 
adoption,  such  an  exception  is  made;  but,  as  we 
have    already   seen,    it    applies    alone    to    the    estate 
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of  the  adopting  parent.  The  law  of  adoption  arbi- 
trarily establishes  for  the  adopted  child  the  relation 
of  heir  and  next  of  kin  to  the  adopting  parent; 
but  it  does  not  establish  such  a  relation  to  the 
descendants  of  the  adopting  parent.  As  to  them 
and  their  estates,  the  adopted  child  stands  in  no 
other  relation  than  that  existing  before*  the  act  of 
adoption.  The  adopted  child  becomes  a  beneficiary 
in  the  estate  of  the  adopting  parent  by  virtue  of 
a  particular  provision  of  law,  which  has  no  appli- 
cation to  the  estate  of  any  other  person.  The 
estates  of  other  persons  are  unafl:ected  by  that  par- 
ticular provision,  and  are  left  to  be  administered 
under  the  general  laws  of   the   State. 

That  the  phrase,  "next  of  kin,"  in  the  statute 
of  distribution,  is  there  used  in  its  strict  legal 
sense,  and  means  next  in  bloody  is  manifest  from 
the  context,  and  from  the  provision  that  the  dis- 
tribution shall  be  made  among  persons  "who  are 
in  equal  degree  equally."  The  words,  "who  are 
in  equal  degree,"  signify  those  persons  who  stand 
in  the  same  nearness  of  blood  relationship  to  the 
intestate. 

Then  it  is  clear  that  Anderson  Lewis,  the 
adopted  uncle,  was  not  next  of  kin  to  Lewis 
Jones,  and  that  Sallie  Carter,  the  sister  of  his 
mother,  was  his  next  of  kin,  and  as  such  entitled 
to   his   estate   as   sole   distributee. 

Since  the  death  of  Lewis  Jones,  Anderson  Lewis 
has  died  intestate,  leaving  several  children,  and 
Sallie    Carter    has    also    died    intestate,    leaving    one 
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child  and  no  husband.  That  child,  Georgia  Elliott, 
takes  in   right  of  her  mother. 

We  cannot  agree  that  either  the  reasoning  or 
the  decision  in  McKamie  v,  BaskervillCy  2  Pickle, 
459,'  justifies  a  conclusion  contrary  to  that  arrived 
at   in  this   case. 

In  construing  the  statute  of  legitimation,  which 
is  different  in  its  object  and  in  its  language  from 
the  statute  of  adoption,  the  Court  held,  in  that 
case,  that  legitimated  children  had  all  the  rights 
of  children  born  in  lawful  wedlock,  and  were 
capable  «of  taking  the  estate  of  their  father's 
brother  as  heirs  and  distributees.  The  case  was 
well  decided,  on  the  ground  that  the  bastard  has 
the  blood  of  his  parents,  and  that  the  act  of 
legitimation  removes  the  taint  of  illegitimacy  and 
gives  the  child  the  same  legal  status^  in  all  re- 
spects, as  if  born  in  lawful  wedlock.  The  event 
of  legitimation  makes  the  legitimated  person,  to  all 
intents  and  purposes,  the  lawful  child  of  the  legit- 
imating parents.     Such  is  not  the  effect  of  adoption. 

Affirmed. 
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Steger,  Assignee,  v.  Arctic  Refrigerating  Company. 

{Nashville.    January  1,  1891.) 


1.  Mechanics*  Lien.     Statutes  creating  liberally  construed. 

Doctrine  re-affirmed  and  declared  a  *' fixed  policy"  that  statutes  creat- 
ing liens  upon  real  estate  in  favor  of  those  who,  under  contract  with 
the  owner,  have  furnished  labor  or  materials  for  erection  of  buildings, 
machinery,  etc.,  thereon,  are  construed  liberally  in  favor  of  lien- 
holders  as  regards  the  subject-matter  to  which  the  lien  should  attach. 

Code  construed:  §2739  (M.  &  V.);  §1981  (T.  &  S.). 

Cases  cited  and  approved:  Alley  v,  Lanier,  i  Cold.,  541 ;  Burr  z/.  Graves, 
4  Lea,  557;  Barnes  v.  Thompson,  2  Swan,  314;  Halley  c.  Alloway,  10 
Lea,  524;  Kay  v.  Smith,  10  Heis.,  43. 

Cited  and  distinguished:  Luter  z'.  Cobb,  i  Cold.,  528. 

2.  Same.      Case  in  judgment.     Iliustration  of  doctrine. 

The  Arctic  Refrigerating  Company  erected  a  factory  upon  a  lot  in 
Nashville  for  the  manufacture  of  vapor  for  "cold  storage."  By  per- 
mission of  the  city  this  company  laid  subterranean  pipes  in  the  streets, 
connecting  with  its  factory,  to  convey  the  vapor  to  its  customers.  P. 
supplied  labor  and  materials  in  erection  of  the  factory,  and  also 
furnished  and  laid  down  the  pipes  in  the  streets. 

-  Held:  The  plant,  including  lot,  factory,  pipes,  etc.,  is  an  entirety,  and 
P.'s  lien  for  materials  furnished  or  labor  done  upon  any  part  of  it  at- 
tached to  the  whole. 

Cases  cited  and  approved:  loi  U.  S.,  443;  141  Mass.,  523. 

Cited  and  distinguished:  6  Wall.,  561, 

3.  Same.      Takes  precedence  of  attorney's  fees  ^wheiK 

The  mechanics'  lien  is  paramount  to  attorney's  lien  or  claim  for  fees 
upon  this  state  of  facts:  After  the  mechanics'  lien  had  attached  to 
realty,  the  owner  made  a  general  assignment  of  all  his  property  for 
the  benefit  of  his  creditors.  Under  bill  filed  by  the  assignee,  for  the 
purpose  of  selling  property  and  adjusting  liens  and  claims  of  creditors. 
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the  encumbered  land  was  sold  for  less  than  the  lien-holder's  claim. 
The  assignee  resisted  the  mechanics'  lien,  and  the  holder  of  this  lien 
employed  counsel  and  asserted  it  over  the  assignee's  resistance.  The 
assignee's  attorney  claimed  fees  out  of  fund  realized  from  sale  of  the 
land. 

Cases  cited  and  approved  :  Hays  v,  Dal  ton,  5  1  ea,  560;   Pierce  v.  Law- 
rence, 16  Lea,  572;  Blackburn  v,  Clarke,  85  Tenn.,  507. 


FROM     DAVIDSON. 


Appeal  from  Cbaocery  Court  of  Davidson  County. 
Andrew   Allison,   Ch. 

Steger,   Washington  &  Jackson  for   Steger. 

J.   P.   Helms  for  Mrs.   Perry. 

Dickinson,  Sp.  J.  The  Arctic  Refrigerating 
Company,  a  corporation  created  by  the  State  of 
Tennessee,  organized  for  manufacturing  vapor  to  be 
used  for  "  cold  storage,'*  erected  in  Nashville  build- 
ings, with  appliances  and  machinery,  necessary  for 
that   purpose. 

As  a  part  of  its  business  it  proposed  to  fur- 
nisli  cold  vapor  to  consumers  at  a  distance,  sup- 
plying the  same  by  pipes  laid  in  the  ground 
through  the  streets,  connecting  the  storage  com- 
partments  of    such    customers   with   the   factory. 

Appellant,   Mrs.   Medora   Perry,   a    single  woman, 
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who  owned  a  machine-shop  in  the  city  of  Nash- 
ville, supplied  machinery  and  labor  in  the  building 
of  this  factory,  and  also  furnished  and  laid  in  the 
streets  pipe  for  transmitting  cold  vapor. 
.  The  first  question  presented  for  decision  is 
whether  or  not  the  material  and  labor  for  the 
pipe  laid  in  the  streets  is  secured  by  a  mechanic's 
lien   on  the  ground  where  the  factory  was  located. 

It  is  insisted  on  the  one  hand  that  the  lien 
only  extends  to  work  and  labor  done  and  materi- 
als furnished  upon  the  realty  owned  by  the  com- 
pany. For  Mrs.  Perry  it  is  contended  that  the 
plant,  considered  in  reference  to  its  purposes,  must 
"be  taken  as  an  entirety,  and  that  the  pipes  laid 
in  the  streets,  by  license  of  the  city,  for  the  pur- 
pose of  conveying  the  cold  vapor  to  consumers, 
are  essential  for  carrying  on  the  business  contem- 
plated, and  that  work  done  i:ipon  any  part  of  the 
plant  thus  considered  as  an  entirety  is  protected 
l)y  a  mechanic's  lien  commensurate  with,  the  whole. 
The  language  of  the  statute  (§  2739  of  the  Code) 
is:  "There  shall  be  a  lien  upon  any  lot  of  ground 
or  tract  of  land  upon  which  a  house  has  been 
constructed,  built,  or  repaired,"  etc.  Taken  literally, 
it  would  seem  that  the  lien  is  confined  to  the 
ground   upon   which   the  work  has  been   done. 

In  Alley  ^  Bush  v.  Lanier^  1  Cold.,  541,  the 
Court  (Judge  Caruthers  delivering  the  opinion), 
«aid :  "  The  manifest  intention  of  the  Legislature 
to  secure  and  protect  the  laborer  in  his  wages, 
and    thereby    to    promote    and    encourage    improve- 


456  NASHVILLE : 


Steger,  Assignee,  v.  Arctic  Refrigerating  Company. 

ments,  should  not  be  defeated  by  a  too  rigid  con- 
struction of  the  language  employed,"  and  that  "a 
liberal  construction  should  be  placed  upon  it  to- 
carry  out  the  purposes  intended;"  and  held  that 
the  language  in  the  Act — "lot  of  ground  or  tract 
of  land  upon  which  a  house  has  been  constructed^ 
built,  or  repaired,  *  *  *  by  special  con- 
tract with  the  owner,"  etc. — covered  a  leasehold 
interest. 

In  Burr  v.  Graves,  4  Lea,  557,  Cooper,  Judge^ 
says :  "  The  lien  is  favored  by  the  Legislature,  and 
should  not  be  hazarded  by  dangerous  niceties  in 
its    enforcement." 

In  Barnes  v.  IViompsoUy  2  Swan,  314,  the  Court 
says :  **  The  object  of  the  Legislature  was  to 
secure  to  an  industrious,  meritorious  class  of  the 
community  the  benefit  of  their  labor,  and  the  Act 
should  be  so  construed  as  to  carry  out  this  laud- 
able purpose.  The  manifest  intention  and  policy 
of  the  Legislature  should  not  be  defeated  by  a 
too   rigid   construction   of   their  language." 

Pursuing  this  policy  of  liberal  construction  in 
Holly  V.  Alloway,  10  Lea,  524,  the  Court  held  that 
the  lien  extended  to  scenery,  seats,  etc.,  in  thea- 
ters, and  looked  to  the  character  and  purposes  of 
the  structure,  saying :  "  In  getting  up  a  theater 
the  whole  building,  considered  in  reference  to  its 
uses,  makes  the  house  contracted  for;  all  that 
serves  to  complete  and  furnish  such  a  house,  for 
the  purpose  designed,  makes  up  the  house,  and  is. 
part  of   it  when    completed." 
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In  Luter  v.  Co66,  1  Cold.,  528,  Judge  McKinney 
says  that  this  lien  must  be  taken  strictly.  How- 
ever, it  appears  that  he  was  in  that  case  referring 
to  the  limitation  prescribed  by  the  statute  for  as- 
serting such  lien,  and  not  to  the  application  of 
the  lien. 

This  distinction  is  pointed  out  by  Judge  Dead- 
erick  in   Kay  v.    Smithy   10   Heis.,   43. 

Having  in  view,  then,  the  purposes  of  the  stat- 
ute and  the  rule  of  liberal  construction,  which  has 
become  a  fixed  policy  in  this  State,  is  the  lien  in 
this  case  confined  to  work  and  material  put  within 
the  boundaries  of  the  realty  belonging  to  the  com- 
pany? While  in  this  case  the  pipes  laid  in  the 
street  constituted,  in  comparison  to  the  rest,  but  a 
small  part  of  the  entire  plant  with  its  appurtenances 
for  carrying  on  the  business,  yet  it  may  readily 
be  conceived  that,  in  a  business  of  this  character, 
the  conditions  might  be  entirely  reversed,  and  in 
extensive  works  erected  for  such  a  purpose,  and 
successfully  operated,  under  liberal  patronage,  ap- 
pliances such  as  pipe,  etc.,  outside  of  the  rejjilty 
where  the  product  furnished  is  manufactured,  might 
constitute  by  far  the  most  costly  part  of  the  plant. 

The  business  now  contemplated  is  new  in  char- 
acter and  unfamiliar,  but  it  is  not  unlike,  so  far 
as  the  connection  between  the  generating  point 
and  the  consumer  is  doncerned,  the  arrangement 
of  a  gas  company.  The  pipes  are  just  as  essen- 
tial for  carrying  on  the  business  as  the  machinery 
and   buildings   for    manufacturing    the    product,   and 


458  NASHVILLE : 


Steger»  Assignee,  v,  Arctic  Refrigerating  Company. 

the  severance  of  either  from  the  other  destroj-s  in 
like  degree  the  efl&ciency  of  the  whole.  The  pipes 
and  the  license  or  easement  under  which  they  are 
laid  would  certainly  pass  under  a  sale  of  the  prop- 
erty as  an  entirety  and  for  operating  purposes,  no 
reservation   being   made. 

In  Canal  Company  v.  Gordon^  6  Wall.,  561, 
upon  a  statute  similar  to  the  one  under  consider- 
ation, it  wa«  held  that  where  work  was  done  upon 
an  extension  of  a  canal,  the  mechanic's  lien  would 
not  extend  to  the  whole  canal.  The  Court,  how- 
ever, placed  its  decision  upon  the  ground  that  the 
old  and  new  sections  of  the  canal  were  distinct 
works — one  having  been  finished  and  in  use  before 
the   other   was   contracted   for. 

The  same  question  came  before  the  Supreme 
Court  in  Brooks  v.  RaUtnay  Company^  101  U.  S., 
443,  upon  a  statute  similar  to  ours  in  respect  to 
the  question  now  under  consideration,  and  it  was 
held  that  the  lien  for  labor  and  material  furnished 
upon  a  section  of  railroad  in  process  of  construc- 
tion  would   extend   over   the   entire   road. 

The  language  of  the  statute  in  that  case  was 
as  follows:  "The  lien  for  the  things  aforesaid, 
or  work,  shall  attach  to  the  building,  erections,  or 
improvements  for  which  they  were  furnished,  or 
done,  in  prel'erence  to  any  prior  lien  or  incum- 
brance or  mortgage  upon  the  land  upon  ichich  the 
same   is   erected   or  pitty^    etc. 

It  will  be  observed  that  in  express  terms  the 
lien   is   confined   to   the   building   on   the   land   upon 
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which  the  same  is  erected.*  The  Court  put  the 
•decision  upon  the  ground  that  the  road  was  an 
■entire  improvement,  notwithstanding  that  it  was 
built  in  sections.  The  Court  said  (page  451):  "It 
is  not  easy  to  see  how  it  can  be  held  to  be  one 
road  for  the  purposes  of  the  mortgage  and  two 
•or  three  pieces  of  road  for  the  purposes  of  the 
mechanic's  lien."  This  was  in  view  of  the  fact 
that  other  portions  of  the  road  were  built  under 
A   different   contract. 

The  case  of  Canal  Company  v.  Gordon  is  dis- 
tinguished  upon   the  ground   above   stated. 

In  Beatty  v.  Parker^  141  Mass,,  523,  it  was  held 
that  a  drain-pipe,  extending  from  the  cellar  of  a 
house  into  a  sewer  in  the  street,  was  a  part  of 
the  house,  for  the  laying  of  which  a  mechanic's 
lien  could  be  maintained,  and  that  it  was  imma- 
terial that  the  fee  of  the  street  was  not  in  the 
•owner  of  the  house.      The   Court   said: 

"The  piping  inside  of  the  house,  and  outside 
•of  it  to  the  sewer,  was  necessary  to  the  use  of 
the  house  and  a  part  of  it,  and  was  included  in 
the  contract  for  building  it.  The  house  would  be 
incomplete  and  unfinished  without  the  pipe,  and  it 
would  pass  by  a  deed  of  the  house  as  a  part  of 
it.  It  is  immaterial  whether  it  was  inside  or  out- 
ride the  walls  of  the  house,  or  whether  it  was 
Above  ground  or  under  ground,  or  whether  it  ex- 
tended one  foot  or  thirty  feet.  It  is  immaterial 
also  whether  the  fee  of  the  land  in  the  street  was 
^r  was  not   in   the   owner   of  the   lot.      It   must  be 
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assumed  that  the  pipe  was  rightfully  laid  to  the- 
sewer,  even  if  the  fee  of  the  street  was  not  in  the- 
respondent.  The  pipe  did  not  become  the  property 
of  the  owner  of  the  fee  of  the  street,  but  belonged 
to  the  owner  of  the  house,  and  he  had  an  interest 
in  the  soil  of  the  street  to  sustain  his  pipe,  which 
could   pasg  by   a  deed   of  the  lot." 

Taking  into  consideration  the  character  of  the- 
plant  as  an  entirety,  we  hold  that  the  mechanic's 
lieu   extended   over   each   and   every   part  of  it. 

The  next  question  presented  is,  whether  the- 
fees  of  the  attorneys  for  the  assignee  are  para- 
mount to   the  lieu   of  Mrs.   Perry. 

The  company  failed  and  made  an  assignment,, 
and  a  bill  was  filed  by  the  assignee  to  have  the 
property  sold,  and  to  adjust  the  claims  and  liens^ 
of  creditors. 

The  attorneys  of  the  assignee  have  resisted  in 
the  lower  Court  and  here  the  lien  of  Mrs.  Perry.^ 
The  Chancellor  decreed  that  a  portion  of  the  fees 
for  services  rendered  should  be  paramount  to  the 
liens   of  mechanics   and   furnishers. 

From  this  decree  no  one  appealed  but  Mrs. 
Perry,  and  she  alone  can  now  raise  that  question 
in  this  Court.  Her  rights  were  'fixed  by  statute. 
The  filing  of  the  bill  did  not  in  any  way  benefit 
her.  On  the  contrary,  the  whole  proceeding  was. 
hostile  to   her   interest. 

In  Hays  v.  Dalton,  5  Lea,  560,  it  was  held 
that  "the  lien  of  counsel  of  complainant  upon  the 
rents   of  a  tract  of  land  recovered,  which  had  been 
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«old  under  void  judicial  proceedings,  is  inferior  to 
that  of  the  purchaser  upon  the  excess  of  such  rents 
over  betterments  and  taxes  for  the  repayment  of 
iiis   purchase-money  at  such   void   sale." 

In  Pierce  v.  Lawrence^  16  Lea,  572,  the  Court 
Tield  that  the  lawyer's  lien  on  land  will  not  afiect 
the   rights  of  any  other  person  having  a  prior  lien. 

In  Blackmail  v.  Clarke,  1  Pickle,  507,  the  at- 
torney's lien  was  confined  to  the  ultimate  recovery 
to  his  client,  and  limited  to  the  surplus  after  the 
paramount  claim  was   paid. 

The  assignee,  in  this  case,  took  the  property 
subject  to  the  .mechanics'  liens,  and  his  rights 
would  be  limited  to  the  surplus  after  they  are 
.satisfied. 

In  this  case  Mrs.  Perry  has  employed  her  own 
-counsel  to  establish  her  lien  against  the  resistance 
•of  the  attorneys   of  the   assignee. 

The  decree  of  the  Chancellor  was  erroneous  in 
reducing  the  fund  to  which  she  looked  by  taxing 
it  with  a  portion  of  counsel  fees.  The  case  will 
be  remanded  for  further  proceedings  in  accordance 
ivith   this   opinion. 
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The  Bank  v.  Bond. 
{Nashville.     January  3,  1891.) 

Estoppel.     Of  Policy-holder  to  claim  insurance  money  due  upon  a  fire  polity. 

Father  and  son  owned  house  and  lot  jointly — the  former  two>thirds  and 
the  latter  one-third.  After  the  father's  death  the  son  insured  the 
house,  taking  policy  to  himself  and  mother.  The  son  paid  all  pre- 
miums. .The  father's  estate  was  insolvent,  and  in  proceedings  brought 
by  the  administrator  to  wind  it  up  the  son  presented  and  was  allowed 
two-thifds  of  the  premiums  he  had  paid  as  a  debt  against  the  estate. 
After  decree  for  sale  of  house  and  lot,  but  before  sale  thereof,  the 
house  was  burned.  'Ilie  son  received  full  an/bunt  of  the  policy,  and 
refused  to  account  to  his  father's  estate  for  any  part  of  it. 

Held:  That  the  son  is  estopped  to  claim  two- thirds  of  the  insurance 
money  as  against  the  administrator  and  creditors  of  his  father's  estate. 


FROM     DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
Andrew  Allison,  Ch. 

Stokes  &   Stokes  for  Bank. 

Bryan   &   Cartwright  for  Bond. 

Lea,  J.      D.    L.    Bond    and    J.    D.    Bond    were 
joint  owners    of   an    improved    lot  in  Nashville,  D. 
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L.  Bond  owning  a  one-third  undivided  interest, 
and  J.  D.  Bond  two-thirds.  J.  D.  Bond  died  sev- 
eral years  ago,  and  his  personal  estate  being  in- 
solvent, a  bill  was  filed  in  the  Chancery  Court  of 
Davidson  to  subject  the  above  two-thirds  interest 
for  the  payment  of   debts. 

The  defendants  to  this  bill,  being  a  son  and 
widow,  filed  a  cross-bill,  seeking  to  set  up  certain 
debts  they  claimed  were  owing  them.  Among  the 
claims  presented  by  D.  L.  Bond  was  an  account  for 
premiums  on  insurance  he  had  paid  on  said  prop- 
erty for  several  years  from  the  death  of  his  father 
up  to  and  including  the  year  1890,  claiming  that 
the  estate  of  J.  D.  Bond  was  indebted  to  him  for 
two-thirds  of  the  amount  of  said  premiums  for 
insurance  on  said  property,  and  he  recovered  a 
decree  for  same,  together  with  other  claims  against 
the  estate,  in  his  favor;  and  said  two-thirds  inter- 
est was  ordered  to  be  sold  to  pay  this  decree  and 
decrees  in  favor  of  Maggie  J.  Bond  and  the  com- 
plainant bank. 

After  the  decree  of  sale,  and  before  its  execu- 
tion, the  improvements  upon  the  property  were 
burned,  and  defendant,  D.  L.  Bond,  collected  the 
insurance  money.  The  property  was  insured  for 
two  thousand  dollars,  and  the  policy  was  taken 
out  in  the  name  of  "D.  L.  Bond  and  Maggie  J. 
Bond,   guardian,"   etc. 

The  property  was  afterward  sold,  but  did  not 
bring  a  sufficient  amount  to  pay  the  decrees  in 
favor    of    defendants    and    complainant    bank;     and 


464  NASHVILLE 


The  Bank  v.  Bond. 


defendant,  D.  L.  Bond,  declining  to  allow  any  part 
of  the  insurance  money  as  a  credit  upon  his  de- 
cree, or  to  account  for  same,  complainants,  as  ad- 
ministrator anJ  creditors  of  J.  D.  Bond,  file  this 
hill,  alleging  the  above  facts,  and  seeking  to  force 
D.  L.  Bond  to  account  for  the  insurance  itioney 
so  collected  by  him.  The  defendants  demurred. 
The  demurrer  was  sustained,  and  the  bill  dismissed. 
The  insurance  company  is  not  a  party  to  this   suit. 

That  D.  L.  Bond  and  the  other  heirg  of  J.  D. 
Bond  had  an  insurable  interest  in  said  property 
cannot  be  denied;  and  if  the  policy  had  been 
taken  out  in  their  favor,  with  the  intention  to  in- 
sure any  interest  they  might  have  in  the  buildings, 
and  they  had  paid  for  the  same  indicating  such  in- 
tention, then  they  would  be  entitled  to  the  insur- 
ance; or  if  the  policy  ha(J  been  taken  out  in  their 
names,  and  nothing  further  appearing,  such  inten- 
tion would  be  presumed,  and  they  would  be  en- 
titled to  the  insurance.  But  in  this  case  D.  L. 
Bond  took  out  the  policy  and  paid  the  premiums. 
Mrs.  Maggie  J.  Bond  never  paid  any  part  thereof, 
as  guardian  or  otherwise,  either  to  the  company 
or  to  D.  L.  Bond.  For  two-thirds  of  the  amount 
of  premiums  D.  L.  Bond  recovered  a  decree  against 
the  estate  of  J.  D.  Bond,  on  the  ground  that  the 
estate  was  indebted  for  that  amount  paid  out  for 
the   estate. 

As    before    stated,    Mrs.    Maggie     J.    Bond    does, 
not   appear  to  have  ever   had   any  thing  to   do  with 
the    insurance,    but    she    joined    D.    L.    Bond    in    a 
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cross-bill,  in  which  h«  sought  and  did  recover 
two-thirds  of  the  premiums  paid  by  him  against 
the  estate  of  J.  D.  Bond,  on  the  ground  that  the 
insurance  was  for  the  estate.  We  hold  that,  insist- 
ing upon  and  recovering  a  decree  against  the  estate 
of  J.  D.  Bond,  he  is  now  estopped  to  claim  the 
insurance  money  against  the  creditors  of  the  estate. 
If  it  was  the  intention  of  the  said  parties  to  in- 
sure the  property  for  the  benefit  of  the  estate,  as 
it  must  hf^ve  been  to  entitle  D.  L.-Bond  to  a  re- 
covery against  the  estate,  then  the  creditors  are 
clearly  entitled  to  the  proceeds,  and  he  will  be 
compelled  either  to  pay  into  court  two-thirds  of  the 
insurance  money  collected,  or  to  credit  that  amount 
on  his  decree  against  tlje  estate  of  J.  D.  Bond,  it 
appearing  from  the  statements  of  the  bill  that  in 
the  event  this  is  done  there  will  be  a  sufficiency 
arising  from  the  sale  of  the  land  to  pay  all  cred- 
itors. 

The  demurrer  is  overruled,  and  the  cause  re- 
manded for  further  proceedings.  Defendants  will 
pay   cost. 

30—5? 
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Nelson  v.  Fuld  &  Co. 
{Nashville.    January  8,  1891.) 

Attachment.     Affidavit,    Information  and  belief. 

Attachment  should  be  quashed  on  motion  for  want  of  sufficient  cause 
for  its  issuance,  where  the  affidavit  states  no  more  than  that  the  cred- 
itor "is  informed  and  believes"  that  his  debtor  <* has  fraudulently 
disposed  of,  or  is  about  fraudulently  to  dispose  of  his  property,*^ 
without  averrinjr  as  matter  of  ^act  that  the  debtor  had  mYide,  or  was 
about  to  make,  such  fraudulent  disposition. 

Case  cited  and  overruled  :  Lester  t/.  Cummings,  8  Hum.,  3S4. 


FROM    DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
Andrew  Allison,  Ch. 

• 

John  Ruhm   &  8on,  Wilkin    &    Chamberlin,  and 
Nathan   Cohn   for  Complainants. 

M.  &  R.   Vaughn,    Baxter    Smith,    and    Hill    & 
Granbbry  for  Respondents. 

Snodgrass,  J.      The  complainant   sued  out  in  the 
Chancery   Court    an    attachment    which    was    levied 
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upon  the  goods  of  defendant.  It  issued  upon  al- 
legation "that  complainant  is  informed  and  believes 
that  said  Puld  &  Co.  have  fraudulently  disposed 
of  or  are  about  fraudulently  to  dispose  of  their 
property,"  and  without  averment  that  defendant 
company  had  done  the  one  or  was  about  to  do 
the   other. 

On  motion,  the  attachment  was  quashed  by  the 
Chancellor  because  the  allegation  referred  to  was 
not  sufficient  to  authorize  it.  Final  decree  being 
rendered,  complainant  appealed,  and  assigned  error 
upon  the  action   indicated. 

Such  a  statement  of  information  and  belief  that 
a  defendant  was  about  to  remove  his  property  be- 
yond the  limits  of  the  State,  without  an  actual 
averment  that  the  fact  was  so,  was  held  good  in 
Lester  v.    Cummings^   8  Hum.,   384. 

If  that  case  stands,  the  decree  is  erroneous;  if 
not,  the  decree  is  correct,  and  must  be  affirmed. 

The  Court  is  of  opinion  that  the  question  was 
incorrectly  determined  in  that  case,  and  the  ma- 
jority of  the  Court  thinks  it  should  be  overruled. 
There  and  here  there  was  and  is  no  averment  that 
defendant  had  taken  or  was  about  to  take  any  ac- 
tion authorizing  an  attachment.  It  was  not  averred 
there  that  defendant  was  about  to  remove  his  prop- 
erty from  the  State,  or  here  that  the  defendant 
company  had  fraudulently  disposed  of  property  or 
was  about  to  do  so,  even  upon  information  and 
belief. 

The  statement  is  only   that    the    information   has 
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been  had  and  the  belief  exists.  If  defendant  should 
traverse  the  allegation  by  plea  denying  that  com- 
plainant had  any  such  information  or  belief,  he 
would  deny  all  that  is  averred,  and  manifestly 
make  no  issue.  If  no  issue  can  be  made  by  deny- 
ing all  that  is  stated,  it  is  difficult  to  see  how 
such  statement  is  material.  Again,  it  may  be  true 
that  a  complainant  is  informed  and  believes  that 
a  defendant  is  about  fraudulently  to  dispose  of 
property,  but  it  could  not  be  sufficient  to  sustain 
an  attachment  to  show  that  he  had  such  informa- 
tion and  believed  it  without  more,  and  if  proving 
the  allegation  made  could  not  sustain  the  attach- 
ment, the  allegation  is  insufficient.  Then,  suppose 
an  indictment  for  perjury  upon  the  falsitj-  of 
averment  as  to  fraudulent  conveyance  is  sought  to 
be  preferred.  The  averment  is  produced.  It  is  not 
that  there  has  been  such  a  conveyance;  it  is  only 
that  complainant  had  such  information  and  belief. 
No  indictment  would  therefore  lie,  and,  if  it  would, 
it  would  be  defeated  upon  proof  that  defendant  had 
heard  the  fact  to  be  so  and  believed  it.  It  can- 
not be  pretended  that  such  a  statement  is  the 
equivalent  of  the  averment  of  the  fact  upon  infor- 
mation and  belief,  and  the  majority  of  the  Court 
holds  that  it  is  not  proper  to  longer  force  such  a 
meaning  upon  it;  and,  the  question  being  directly 
made,  now  determines  such  construction  to  be 
erroneous,   and   overrules  the   8   Humphreys  case. 

I   dissent,  because,   while   as   an   original   question 
I     think     the     present    the     sounder    view,   the    8 
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Humphreys  case  has  been  long  followed  and  acqui- 
esced in,  and  I  deem  it  the  proper  policy  not  to 
disturb   it. 

The   result   is   an   affirmance   of   the   decree,   with 
costs. 
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Harvey,  Adm'r,  v.  Harrison. 
{Nashville.     January  6,  1891.) 


1.  Life  Insurance.     Upon  husband* s  life  for  wif is  benefit  exempt  from  his 

debts. 

Although  the  widow  alone  is  named  as  beneficiary  in  a  policy  of  insur- 
ance taken  by  the  husband  upon  his  own  life,  yet  the  insurance  is 
exempt  to  her  from  all  claims  of  his  creditors  by  virtue  of  the  statutes 
declaring  exemption  of  insurance  upon  husband's  life  in  favor  of 
his   "widow  and  children,"  or  of  his   "widow  and  next  of  kin." 

Code  construed :  ?§3I35,   3335,   3336  (M.  &  V.) ;  §^2294,  2478,  2479, 
(T.  &  S.). 

2.  Same.     Same,     Exemption  valid  withaiU  regard  to  amount. 

And  the  exemption  created  by  these  statutes  is  valid  without  regard  to 
the  amount  of  the  insurance.  The  statutes  have  placed  no  limit  upon 
the  amount,  and  the  Courts  can  fix  none. 

3.  Same.     Same,     Exemption  valid  notwithstanding  assurers  insolvency. 

And  the  exemption  is  valid  against  creditors  existing  at  inception  of 

the  insurance,  although  the  assured  was  then  and  continued  to  be 

insolvent,  devoting  his  entire  estate  in  payment  of  premiums.    The 

-  exemption  is  unconditional,  and  its  express  object  was  to  withdraw 

a  fund  from  creditors  for  the  benefit  of  the  debtor's  family. 

Case  cited  and  approved :  Rison  v,  Wilkerson,  3  Sneed,  568. 


FROM    DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
Andrew   Allison,   Ch. 
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Vbrtrbbs  &  Vertrees  and  A.  A.  Swope  for 
Harvey. 

Demoss  &  Malone  for  Harrison. 

Dickinson,  Sp.  J.  In  1875  George  W.  Harrison 
became  bound  to  Matthew  Cowan  on  a  replevy 
bond.  From  1882  to  1886,  being  insolvent,  he  in- 
sared  his  life  in  various  sums  aggregating  $58,000, 
paying  therefor  in  premiums  a  sum  of  money 
larger  than  the  debt  claimed  in  this  suit.  In 
1886  he  died.  His  wife,  the  defendant,  who  was 
named  as  the  beneficiary,  realized  $57,000  on  the 
policies.  In  1888  the  personal  representative  of 
the  estate  of  Cowan  obtained  a  judgment  for 
^4,000  against  the  estate  of  Harrison  on  said  bond, 
and  there  was  a  return  of  nulla  bona.  This  bill 
is  brought  to  subject  the  insurance  money  to.  the 
satisfaction  of  this  judgment,  on  the  theory  that 
Harrison,  by  devoting  his  entire  estate  in  payment 
of  the  premiums  purchasing  this  insurance,  fraudu- 
lently disposed  of  his  property,  and  that,  to  the 
extent  of  the  premiums  so  paid,  the  fund  arising 
from  them  should  be  subjected  to  the  claim  of 
complainant. 

Defendant  relies  for  protection  on  §§  3135,  3335, 
and   3336   of   the   Code,   as  follows: 

"§3135.  A  life  insurance  effected  by  a  husband 
on  his  own  life  shall  inure  to  the  benefit  of  the 
widow  and  next  of  kin,  to  be  distributed  as  per- 
sonal property,  free  from  the  claims  of  his  cred- 
itors." 
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"  §  3385.  Any  life  insurance  effected  by  a  hus- 
band on  his  own  lite  shall,  in  case  of  his  death, 
inure  to  the  benefit  of  his  widow  and  children; 
and  the  money  thence  arising  shall  l)e  divided  be- 
tween tliem  according  to  the  law  of  distribution, 
without  being  in  any  manner  subject  to  the  debts 
of  the  husband,  whether  by  attachment,  execution, 
or   otherwise." 

"  §  3336.  Whenever  a  married  woman  causes  a 
life  insurance  to  be  effected  upon  her  husband's 
life  it  shall  in  no  case  be  subject  to  ex"ecution  or 
attachment  for  the  debts  of  the  husband,  but 
shall  inure  to  the  benefit  of  the  widow  and  chil- 
dren." 

For  complainant  it  is  contended  that  these  sec- 
tions provide  that  the  life  insurance  contemplated 
by  them  shall  go  to  the  widow  and  children,  or 
wndow  and  next  of  kin,  and  that  the  exemption 
covers  only  such  insurance  as  is  so  distributable, 
and  that  consequently  they  cannot  be  held  to  ap 
ply  to  these  policies,  which,  by  their  express 
terms   made-  the   wife   the   sole   beneficiary. 

In  construing  the  statute  the  amount  of  insur- 
ance effected  can  have  no  weight.  The  Legisla- 
tures of  other  States  have  limited  the  amount  of 
insurance  so  protected,  but  there  is  no  such  re- 
striction in  Tennessee.  The  statute  must  be  read 
the  same  whether  the  policy  be  great  or  small. 
The  rule  that  would  defeat  the  exemption  in  this 
case  would  likewise  defeat  it  if  the  amount  were 
but    §1,000    instead     of     §57,000.      The    fact  of  in- 
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solvency  cannot  be  looked  to;  for  the  exemption 
is  unconditional,  and  its  express  object  was  to 
withdraw  a  fund  from  creditors.  If  the  policies 
had  been  payable  to  Harrison's  estate,  without  any 
stipulation  as  to  the  wife,  the  creditors  could  have 
set  up  no  claim  to  it.  Rison  v.  Wilkerson  tj-  Co., 
3   Sneed,   568. 

If  it  had  been  to  the  wife  and  children,  the 
basis  on  which  complainant  predicates  his  argument 
would   not    exist. 

The  wrong  charged  did  not,  then,  consist  so 
much  in  withdrawing  the  fund  from  creditors  as 
in  the  manner  of  its  bestowal.  The  creditor  could 
be  hurt  no  more  by  the  wife  being  sole  benefi- 
ciary than  by  the  children  sharing  with  her,  as 
undoubtedly  might  have  been  accomplished  in  either 
of   the   two   ways   named. 

If  the  insurance  had  been  made  payable  to 
Harrison's  estate,  and  had  so  continued,  the  cred- 
itor could  not  have  touched  it  before  or  after 
death;  but  if  such  policies  (being  a  fund  intan- 
gible by  creditors)  had  been  assigned  by  Ilarrispn 
to  his  wife,  then,  ipso  facto^  under  the  argument 
advanced,  the  wrong  is  consummate,  and  the  cred- 
itor's right  attaches.  In  this  way  he  would  be 
benefited  by  the  alleged  fraud,  which  in  fact  con- 
sists only  in  transferring  to  the  wife  a  fund  which 
he  could  not  have  subjected  in  any  way.  He 
could  not  restrain  such  transfer  by  alleging  it  to  be 
a  fraudulent  disposition  of  property,  for  such  right 
is    limited    to   what  he    might    reach   if   not    trans- 
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ferred.  He  could  not  be  injured  by  his  debtor 
alienating'  what  was  already  beyond  his  reach. 
Such  alienation  would  neither  give  the  creditor  a 
right  in  the  fund,  nor  a  right  of  action  against 
the  transferee.  If  this  were  true,  then  instead  of 
a  fraudulent  disposition  of  property  to  defeat  cred- 
itors, it  would  be  a  fraudulent*  disposition  for  the 
benefit  of  creditors.  The  proposition,  if  correct, 
is  a  startling  legal  paradox.  If  the  husband,  as 
shown,  can  take  out  the  policy  in  his  own  name 
and  safely  transfer  it  to  his  wife,  then  how  does 
it  injure  the  creditor  to  take  it  in  her  name  in 
the  first  instance? 

Under  the  construction  contended  for,  a  father 
could  not  provide  for  his  dependent  minor  children 
if  they  were  motherless,  because  there  would  be  no 
widow  to  share  in  the  distribution;  and,  inasmuch 
as  the  statute  (as  is  claimed)  only  contemplates  in- 
surance distributable  to  widow  and  children,  it  could 
not  be  held  to  apply  to  a  fund  where  there  was 
no   widow   to   share   in   it. 

The  wife  of  a  husband  having  no  children  and 
taking  out  a  policy  in  his  own  name,  would,  under 
the  statute  of  distributions,  ,  be  sole  beneficiary; 
then,  why  should  there  be  any  difference  if  he,  in 
the  first  instance,  should  make  her  the  beneficiary 
in  the  policy?  It  could  not  injure  creditors  to 
take  out  the  policy  in  her  name  instead  of  his 
when  the  policy,  if  taken  in  his  name,  would, 
under  the  statute,  be  paid  to  her.  If  this  could 
be   legally   done,   and    afterward    children    should  be 
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born  to  them,  and  he  should  die  leaving  a  wife 
-and  children,  then,  because  the  children  could  not 
-share,  the  statute  (as  is  contended)  would  not  protect 
the  policy,  and  what  was  before  perfectly  shielded 
would,  by  the  mere  fact  of  the  birth  of  children, 
become  subject  to  creditors  as  property  fraudulently 
-disposed  of. 

Apply  this  method  of  literal  construction  to 
-§  3836,   which   provides: 

"§3336.  Whenever  a  married  woman  causes  a 
life  insurance  to  be  eftected  upon  her  husband's 
life,  it  shall  in  no  case  be  subject  to  execution  or 
attachment  for  the  debts  of  the  husband,  but  shall 
inure  to   the  benefit  of  the   widow   and  children."* 

If  the  wife  eftect  the  insurance  with  her  sepa- 
rate estate,  shall  it  inure  to  the  benefit  of  the 
<jhildren?  If  she  eflect  it  with  money  given  by 
the  husband,  but  in  her  own  name,  shall  we  say 
that  it  shall  not  inure  to  the  benefit  of  the 
•children?  The  statute  says  it  shall  inure  to  their 
benefit,  and  no  limitations  are  expressed  as  to 
source  of  premiums  or  the  form  of  policy.  These 
questions  are  suggestive  of  the  diflSculties  involved 
in  applying  to  such  statutes  a  narrow  principle  of 
hermeneutics,  which  deals  merely  with  the  language 
and  ignores  the  policy  that  inspired  them.  If 
she  eflfect  it  in  her  own  name,  shall  it  for  this 
reason  be  subject  to  the  husband's  creditors?  We 
do  not  think  that  the  words  relied  on  as  con- 
trolling the  application  of  the  exemption  were  used 
for  any  such  purpose.      They  were   not  intended  to 


476  NASHVILLE : 


Harvey,   Adm'r,  v,   Harrison. 


limit  the  scope  of  the  statute  nor  to  protect  the 
riglits  of  creditors,  but  simply  to  provide  for  the 
disposition  of  the  fund  in  the  event  of  its  becom- 
ing a  part  of  the  estate.  In  the  absence  of  a 
disposition  of  it  by  the  husband,  this  provision 
was'  proper  to  fix  the  relative  rights  of  the  wife 
and  children  and  take  the  fund  out  of  the  admin- 
istration immediately  for  their  benefit.  The  primary 
purpose  of  the  Act  was  to  exempt  life  insurance 
from  the  claims  of  creditors,  and  this  is  expressed 
in  emphatic  and  conclusive  language.  The  secondary 
purpose  was  to  provide  for  the  disposition  of  this 
fund.  The  words  inserted  for  this  subordinate  in- 
tent, dissimilar  from  the  primary  object  of  the 
Act,  will  not  restrict  the  scope  of  the  Act  in  its 
main  intent.  The  purpose  of  the  enactment  is 
clear,  and  this  must  guide  in  its  application.  It 
was  to  enable  a  husband  or  father  to  provide  a 
fund  after  his  death  for  his  familv.  Whether  the 
contract  be  in  his  own  name,  or  for  his  wife  and 
children,  or  in  the  name  of  the  wife  alone,  can 
make  no  difference  to  creditors,  for  the  same 
amount  can  be  w^ithdrawn  from  them  in  premiums 
under  either  form  of  contract,  and  the  manner  of 
distribution  does  not  concern  them.  After  the 
father,  the  mother  is  the  head  of  the  family.  It 
is  often  the  highest  wisdom  to  intrust  her  with 
the  means  of  supporting  and  educating  her  children 
and  securing  their  dependence  and  obedience.  To 
defeat  the  possibility  of  such  provision,  and  force 
all    insurance    for    the  benefit    of   the   family  to  he 
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taken  out  so  as  to  be  distributable  among  the 
children,  and  say  that  the  husband  cannot  insure 
for  the  benefit  of  his  wife  alone,  upon  the  con- 
struction contended  for,  would  be  to  sacrifice  the 
spirit  of  a  la^v  belonging  to  that  class  which,  as 
said  by  Judge  Green  in  Bachman  v.  Crawford^  3 
Hum.,  216,  "ought  to  be  so  construed  as  to  advance 
the   remedy  the  Legislature   intended   to   afford." 

The   decree   is  affirmed. 

Judge   Snodgrass   dissents. 
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Glass  v.  Bennett. 


(Nashville.    January  8,  1891.) 


I.  Evidence.     Corroborating  witness  by  proof  of  his  previous  consistent  state- 
ments. 

Where  witness  is  assailed  by  proof  tending  to  show  his  statement  on 
oath  a  recent  fabrication  or  inconsistent  with  his  previous  repre- 
sentations, it  is  competent  to  support  his  credit  by  proving  that  he 
gave  the  .same  account  of  the  transaction  at  a  time  when  he  had  no- 
motive  to  misrepresent  the  facts.  Examples  of  the  proper  application 
of  this  rule  occur  in  this  case. 

Case  cited  and  approved:  Hayes  v,  Cheatham,  6  Lea,  lo. 


2.  Same.     Res  gestic,     IVhat  admissible  under. 

In  husband's  suit  to  recover  damages  of  wife's  father  and  brother  for 
wrongfully  causing  separation  and  estrangement  of  his  wife,  it  is- 
competent,  under  issue  made  by  plea  of  not  guilty,  to  prove  as  part 
of  the  res  gestce  all  declarations  of  the  wife  explanatory  of  her  mental 
trouble,  and  of  her  conduct  in  leaving  and  remaining  away  from  her 
husband,  whether  made  at  the  time  of  the  separation  or  subsequently 
while  it  continued,  and  whether  made  to  her  husband,  her  physician, 
members  of  her  father's  family,  or  to  strangers. 


3.  Domestic  Relations.    Parent  and  child.    Husband  and  wife.     Brother 
and  sister, 

**The  father  and  brother  are  natural  protectors  of  the  daughter  and 
sister."  The  father  may  lawfully  give  honest  advice  to  his  married 
daughter  who  comes  to  him  in  distress  growing  out  of  unhappy 
marital  relations,  and  he  may  shelter  her  in  his  own  home  so  long  as 
she  freely  remains. 

Case  cited  and  approved:  Payne  z/.  Williams,  4  Bay.,  585. 
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4.  Supreme  Court  Practice.     Transcripts,     Clerk* s fees. 

Hereafter  clerk's  fees  for  making  transcripts  of  record  for  this  Court  will 
be  stricken,  out  if  the  work  is  not  done  in  a  proper  manner. 

Cited:  Rules,  85  Tenn.,  751. 

5.  Same.     Suggestion  as  to  making  bills  of  exceptions. 

Bill  of  exceptions  in  a  law  case  should  not  contain  full  report  of  the 
evidence  in  all  its  details,  but  only  such  facts  as  are  material  with 
reference  to  the  questions  to  be  made  in  this  Court. 


FROM   WILLIAMSON. 


Appeal  in  error  from  Circuit  Court  of  William- 
son  County.      W.  K.  McAlistbr,  J. 

Jesse  G.  Wallace,  Demoss  &  Malone,  and  Hearn 
&   Berry  for  Glass. 

H.  P.  PowLKEs,  Thomas  &  House,  John  H.  Hen- 
derson, and  N.  N.   Cox  for  Bennetts 

TuRNET,  Ch.  J.  This  suit  began  in  the  Circuit 
Court  of  Williamson  County  on  December  27, 
1889.  The  cause  of  action  is  digested  by  Ben- 
nett's attorneys  as   follows: 

''^  First  Count. — That  on  the  —  day  of  March, 
1889,  the  plaintiff  being  a  married  man,  as  he 
had  been  since  May  18,   1881,   and   living  with    his 
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wife,  Laura  Bennett,  who  was  the  daughter  of  De- 
fendant S.  F.,  and  sister  of  Defendant  W.  H.  Glass, 
enjoying  the  comfort,  affection,  companionship,  and 
service  of  his  said  Tvife,  and  having  a  household, 
the  said  defendants  conspiring  together  and  intend- 
ing to  prejudice  and  aggrieve  the  plaintiff  as  such 
husband,  and  deprive  him  of  the  comfort,  affec- 
tion, etc.,  of  his  said  wife,  wrongfully  and  unjustly 
intending  to  break  up  plaintift*'s  household,  and 
to  degrade  and  injure  him  in  the  esteem  of  his 
neighbors  and  of  the  public,  *  *  *  ^jj^j 
unlawfully,  wrongfully,  and  unjustly  entice,  per- 
suade, and  procure  said  Laura  Bennett  *  *  * 
to  depart  from  and  out  of  the  companionship  and 
service  of  the  plaintiff,  by  means  of  property,  in 
order  to  render  plaintiff  houseless  and  homeless, 
and  by  false  and  untrue  statements  concerning 
plaintiff,  made  by  them  to  plaintift''s  wife  and 
others,  derogatory  of  plaintift^'s  character,  intending 
to  bring  the  plaintiff  into  disrepute  and  disgrace 
in  the  estimation  of  his  wife,  and  did  thus  alien- 
ate and  destroy  the  love  and  affection  of  his  wife 
for  him,  and  caused  her  to  abandon  him  and  take 
with  her  their  only  child,  thus  destroying  the 
happiness,  peace,  comfort,  and  family  relations  of 
plaintiff,  and  depriving  him  of  the  society  of  his 
wife,"   etc. 

The  defendants  plead  not  guilty,  upon  which 
issue   is    joined. 

There  was  a  trial  before  a  jury  in  the  Circuit 
Court^  of   Williamson    County,   at    the    April   Term, 
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1890,  and  .a  verdict  was  rendered  in  favor  of  the 
plaintiff  in  said  Court  and  against  defendants  for 
twenty  thousand   dollars. 

On  the  motion  for  a  new  trial  the  Circuit 
Judge,  having  intimated  that  he  entertained  doubts 
as  to  the  excessiveness  of  the  verdict,  plaintiff  en- 
tered a  remittitur  of  $7,500.  Thereupon  the  motion 
for  a  new  trial  was  overruled,  and  defendants  ap- 
pealed. 

On  the  trial  Mrs.  Bennett,  wife  of  plaintiff,  tes- 
tified that  she  followed  her  husband  to  the  front 
gate  and  up  the  pavement,  begging  him  to  prom- 
ise her  that  he  would  not  take  her  daughter  Ag- 
nes from  her  if  she  brought  her  home,  and  that 
he   would  not  make  the  promise. 

The  husband  denied  the  statement.  It  was  pro- 
posed, then,  to  prove  by  Mrs.  Richardson  that  she 
saw  Mrs.  Bennett  follow  her  husband,  and  heard 
lier  begging  him  piteously  to  tell  her  something, 
she  did  not  hear  what.  She  afterward  asked  Mrs. 
Bennett  what  she  was  begging  him  for,  when  she 
told  her  as  Mrs.  Bennett  stated  on  the  witness- 
stand. 

On  objection,  the  evidence  was  ruled  out.  This 
was  error.  "The  rule  is,  that  when  it  is  attempted 
to  be  established  that  the  statement  of  a  witness 
on  oath  is  a  recent  fabrication,  or  when  it  is 
sought  to  destroy  the  credit  of  the  witness  by 
proof  of  contradictory  representations,  evidence  of 
his  having  given  the  same  account  of  the  matter 
at   a   time  when   no   motive    existed   to    misrepresent 
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the  facts  ought  to  be  received,  because  it  naturally 
tends  to  inspire  confidence  in  the  sworn  state- 
ment."     6   Lea,   10. 

The  declarations  of  Mrs.  Bennett,  made  at  the 
time  she  left  her  home,  explanatory  of  her  troubled 
mental  condition  and  of  her  reasons  for  going  to 
her  father's  house  with  her  child,  are  competent 
as  parts  of  the  res  gestce,  and  also  to  corroborate 
her  when  the  effort  has  been  made  to  discredit 
her  statement  as  a  witness. 

Mrs.  Bennett's  declarations  to  her  father,  mother,, 
and  brother,  or  others,  assigning  causes  for  leaving 
her  home  and  returning  to  her  father's,  and  re- 
maining there,  are  competent,  going  to  establish  or 
disprove  a  justification  on  the  part  of  the  defend- 
ants, or  either  of  them,  in  advising  her,  if  they  did 
so,  to   remain   away   from  her   home   and   husband. 

Any  advice  given  to  the  husband  to  leave  Mrs. 
Bennett  and  go  to  Texas,  if  communicated .  to  her 
and  not  repelled  at  the  time  by  him,  especially  if 
given   before   the   separation,   is   competent. 

Every  thing  that  can  legitimately  inculpate  or 
exculpate  the  father  and  brother  on  the  one  part, 
or  the  husband  and  his  sisters  and  brothers-in-law 
on  the  other,  is  competent  for  the  consideration  of 
the  jury  in  the  trial  of  the  facts  raised  by  the 
issues. 

It  will  be  proper  for  the  jury  to  consider  of  the 
hypothesis  of  the  guilt  of  the  father  and  brother, 
or  either  of  them,  in  connection  with  one  of  the 
guilt   of   any   other  person   or  persons. 
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The  question  is,  What  brought  about  the  es- 
trangement and  separation?  whose  advice  and  con- 
duct accomplished  them?  Was  the  fault  in  the  hus- 
band, because  the  father  was  unwilling  to  intrust 
him  with  the  control  of  property  intended  for  the 
daughter?  Was  property  the  incentive  to  the  hus- 
band to  live  with  and  properly  treat  and  respect 
the  wife?  Was  the  enercise  of  ownership  by  the 
father  the  cause  of  the  husband  maltreating  his 
wife  ?  If  so,  the  blame  is  with  *  him,  and  the 
father  and  brother  are  justified  in  protecting  and 
providing  for  the  wife. 

All  these  questions  are  presented  by  the  record, 
and  whatever  throws  light  upon  them  from  the 
conduct  of  kinsman  or  stranger  is  matter  of  legit- 
imate  inquiry. 

The  father  and  brother  are  natural  protectors  of 
the   daughter  and  sister. 

In  Payne  v.  Williams^  4  Bax.,  585,  Judge  Dead- 
erick,  delivering  the  unanimous  opinion  of  the  six 
Judges,   said: 

"  There  can  be  no  law  to  '  restrain  the  parent 
from  honestly  and  sincerely  endeavoring  to  pro- 
tect his  daughter,  by  means  of  counsel  and  warn- 
ing, from  impending  ruin  or  disgrace  or  wreck  of 
her  happiness  or  usefulness  for  life.  There  is  a 
marked  distinction  between  the  rights  and  privi- 
leges of  a  parent  in  auch  cases  and  those  of  a 
mere  intermeddling  stranger.  A  father  has  no 
right  to  restrain  his  daughter  from  returning  to  hor 
husband    if   she    desires    to    do    so.      On    the    other 
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hand,  he  may  lawfully  give  counsel  and  honest 
advice  for  her  own  good,  and  shelter  her  in  his 
own  house  if  she  chooses  to  remain  with  him." 
Citing  Schouler  on  Dom.  Rel.,  57,  58;  21  Barb., 
439;    5   John.,   196. 

We  adhere  to  this  statement  of  the  doctrine, 
and   heartily   approve  it. 

Under  this  rule,  if  the  fether,  after  hearing  the 
complaint  of*  the  daughter,  gave  her  counsel  and 
honest  advice  for  her  own  good,  as  he  believed  it 
to  be,  and  sheltered  her  in  his  own  house,  she 
choosing  to  remain  with  him,  he  violated  neither 
law  nor  morals,  but  did  just  what  any  honest, 
good  father,  with  any  of  .  the  spirit  of  a  true 
man,  will  always  do — a  course  of  conduct  that 
cannot  and  should  not  be  discountenanced  by  legis- 
lation or  adjudication.  The  law  of  natural  affec- 
tion and  natural  duty  is  a  higher  law  that  will 
not  submit  to  a  remolding  by  human  agencies. 
The  right  of  the  father  to  give  honest  advice  to 
and  shelter  his  daughter  conserves  the  peace;  take 
it  away,   and   homicide   may  become   its   successor. 

It  was  error  to  withdraw  from  the  jury  the 
stutement  of  I)r.  Clift  as  to  the  mental  and  phys- 
ical condition  of  Mrs.  Bennett  in  spells  of  sickness 
in  which  he  was  her  attending  physician,  as,  in 
connection  with  other  facts  stated  by  him,  it 
tended  to  show  that  the  indifference  and  inatten- 
tion of  the  husband  induced  or  provoked  the 
mental  depression  of  the  wife,  and,  to  that  extent, 
fortified   the   theory   of    the   defense    that   Mrs.    Ben- 
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Dett  was  driven  from  her  home  by  the  unkind 
treatment  and  neglect   of   her   husband. 

The  proof  shows  that  Bennett  repeatedly  threat- 
ened to  take  the  child  and  go  to  Texas.  It  was 
error  to  sustain  an  objection  to  a  question  to 
Bennett  as  to  whether  his  sister  had  not  advised 
him  to  do  so.  The  testimony  was  competent  un- 
der the  rule  already  stated  as  well  as  to  sustain 
Mrs.   Bennett,   who   had  so  testified. 

As  this  record  presents  the  facts,  we  see  no 
sufficient  evidence  to   support  the  verdict. 

This  is  a  proper  case  in  which  to  call  atten- 
tion to  the  rules  for  making  the  transcripts  for 
this  Court.  1  Pickle,  751.  Over  one  thousand 
pages  of  this  record  are  type-written.  Very  much 
of  it  is  so  written  as  to  make  it  almost  impossible 
to  be  read;  much  of  it  so  dim  that  it  can  only 
be  read  by  daylight.  In  many  instances  the  let- 
ters are  about  half  formed.  We  have  had  a  great 
deal  of  such  annoyance  lately,  and  we  call  atten- 
tion to  it  now  that  clerks  may  look  to  their  in- 
terests as  well  as  duty.  *  In  the  future  no  fees 
will  be   allowed  for  such   transcripts. 

It  seems  that  the  evidence  was  taken  down  by 
short-hand,  and  then  copied  as  a  bill  of  exceptions. 
It  gives,  at  the  lowest  estimate,  twice  the  amount 
of  reading  matter  necessary  to  be  brought  to  this 
Court,  besides  imposing  unnecessary  expense  on  the 
litigants.  It  was  the  duty  of  the  attorneys  to 
have  gone  over  the  copy  and  extracted  from  it 
such    facts    as    were    material    to    bring    the    issues 
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properly  before  the  Court,  and  no  more.  The 
business  of  the  Court  is  too  large  to  require  the 
Judges  to  wade  through  the  vast  amount  of  im- 
material  matter  to   reach  the  merits. 

Often  matter  that  could  be  readily  stated  in  a 
half-dozen  lines  is  spread  over  as  many  pages. 
Ev-ery  question,  every  remark,  is  copied,  and  the 
Court  is  required  to  do,  in  a  press  of  work,  the 
labor  the  lawyer  could  have  done  at  leisure,  and 
which   it   was  his   duty  to   do. 

For  the  errors  of  law  indicated  the  judgment 
is   reversed,   and  the   cause   remanded. 
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{Nashville.    January   10,   1891.) 


1.  Constitutional  Law.     Special  laws  affecting  municipal  corporations  are 

valid. 

The  territorial  limits  of  an  existing  municipal  corporation  may  be  ex- 
tended by  a  special  law  enacted  for  that  sole  purpose.  Such  Act  is 
not  within  the  constitutional  prohibition  that  "  no  corporation  shall 
be  created,  or  its  powers  increased  or  diminished  by  special  laws.*' 
This  clause  of  the  Constitution  applies,  not  to  municipal,  but  alone 
to  private  corporations. 

Constitution  construed:  Art.  XI.,  §8. 

Act  construed :  Acts  1890  (extra  session),  Ch.  33. 

Cases  cited  and  approved:  State  z/.  Wilson,  12  Lea,  246;  Ballentine  z/. 
Pulaski,  15  Lea,  633. 

2.  Same.     Sante.     Co-existent  general  attd  special  laws. 

Although  the  general  laws,  and  also  the  charter  of  the  particular  mu- 
nicipal corporation,  have  provided  ample  methods  by  which  its 
boundaries  might  be  extended  without  resort  to  further  legislative 
action,  yet  the  Legislature  has  the  power  to  accomplish  that  end  by 
special  statute.  Special  laws  of  this  character  are  not  within  the 
constitutional  prohibition  that  '*  the  Legislature  shall  have  no  power 
to  suspend  any  general  law  for  the  benefit  of  any  particular  indi- 
vidual, nor  to  pass  any  law  for  the  benefit  of  individuals  inconsistent 
with  the  general  laws  of  the  land." 

Constitution  construed:  Art.  XL,  §8. 

Cases  cited  and  approved:  Luehrman  v.  Taxing  District,  2  Lea,  433; 
State  V,  Wilson,  12  Lea,  257, 

3.  Same.     Same,     Not  deprivation  of  liberty  or  property. 

A  special  law  extending  territorial  limits  of  a  municipal  corporation 
does  not  operate  to  deprive  the  owners  of  the  included  property 
either  of  liberty  or  property,  and   does   not  therefore  violate   the 
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constitutional  provision  **that  no  man's  particular  services  shall  be 
demanded,  or  property  taken  or  applied  to  public  use,  without  the 
consent  of  his  representatives,  or  without  just  compensation  being 
made  therefor;"  or  that  other  constitutional  provision  **  that  no  man 
shall  be  *  *  *  deprived  of  his  life,  liberty,  or  property  but  by  the 
judgment  of  his  peers  or  the  law  of  the  land." 

Constitution  construed:  Art.  I.,  §§8,  21. 

Case  cited:  67  U.  S.,  510. 

4.  Same.     Sam€,     Sanu. 

Nor  does  such  statute  violate  that  clause  of  the  Federal  Constitution 
which  provide^  that  **  no  person  shall  be"  *  *  *  deprived  of  life, 
liberty,  or  property  without  due  process  of  law;  nor  shall  private 
property  be  taken  for  public  use  without  just  compensation." 

Constitution  construed :  Fifth  amendment  Federal  Constitution. 

5.  Same.     Passage  of  laws  at  extra  session  previously  rejected  at  regular 

session. 

• 

The  rejection  of  a  bill  at  its  regular  session  does  not  debar  the  Legisla* 
ture  from  passing  one,  substantially  the  same,  at  a  subsequent  extra 
session  of  the  same  body,  authorized  by  the  Governor's  call  to  legis- 
late upon  that  particular  subject.  In  the  constitutional  provision 
that  '*  after  a  bill  has  been  rejected,  no  bill  containing  the  same  sub- 
stance shall  be  passed  into  a  law  during  the  same  session,"  the  word 
**session"  means  **  the  space  of  time  between  the  first  meeting  and 
the  final  adjournment  of  each  particular  sitting  or  term." 

Constitution  construed:  Art.  II.,  §19, 

6.  Statutes.     Passage  of ,     Fraud.     Motives, 

A  statute  regularly  enacted  by  the  Legislature  cannot  be  declared  void 
by  the  Courts  upon  the  ground  that  its  passage  was  procured  by  fraud. 

Cases  cited  and  approved:  Lyiln  v.  Polk,  8  Lea,  229;  Ballentine  r. 
Pulaski,  15  Lea,  634. 


FROM    DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
Andrew  Allison,  Ch. 
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CoLYAR,  Williamson  &  Coltar  and  John  L. 
NoLEN  for  Williams. 

J.  M.  Anderson,  City  Attorney,  tod  Andrew  J. 
Caldwell  for   Nashville. 

Caldwell,  J.  By  Chapter  38  of  Acts  passed 
at  the  extra  session  of  1890,  the  General  Assem- 
bly undertook  to  annex  certain  territory  to  the 
city  of  Nashville.  The  outer  limits  of  the  terri- 
tory so  annexed  is  defined  by  a  very  irregular 
line,  with  numerous  angles,  including  and  exclud- 
ing property  equally  near  the  heart  of  the  city, 
without  any  apparently  good  reason  therefor.  In 
two  instances  property  belonging  to  manufacturing 
corporations,  and  situated  near  the  interior  of  the 
annexed    territory,   was    excluded    by    the    exclusion 

m 

of  narrow  strips  of  ground  connecting  that  on 
which  the  factories  and  other  buildings  stand  with 
the  territory  in  the  county. 

The  complainants  owned  property  situated  within 
the  boundaries  of  the  annexed  territory.  They 
brought  this  bill  to  restrain  the  city  from  collect- 
ing taxes  and  exercising  municipal  contpol  over 
their  property,  and  for  general  relief,  on  the  alle- 
gation that  .  said  Act  of  Assembly  is  unconstitu- 
tional  and  void   for  several   reasons   specified. 

The  bill  was  dismissed  on  demurrer,  and  com- 
plainants have  appealed,   and  assigned    errors. 

First, — It  is  insisted  that  the  Act  in  question, 
being  a  special  law,  falls   within    the    constitutional 
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prohibition  that  "  no  corporation  shall  be  created, 
or  its  powers  increased  or  diminished,  by  special 
laws"  (Const.,  Art.  XL,  Sec.  8,  clause  2),  and  that 
it  is  therefore   void. 

Without  entering  into,  a  discussion  of  this  pro- 
vision of  the  Constitution,  we  content  ourselves 
with  a  citation  of  cases  in  which  it  has  been  ad- 
judged to  apply  only  to  private  and  not  to  munic- 
ipal corporations.  State  v.  Wilson^  12  Lea,  246; 
Ballentine  v.  The  Mayor  and  Aldermen  of  Pulaski^ 
15   Lea,   638. 

Second, — Nashville's  present  city  government  was 
organized  under  the  one  hundred  and  fourteenth 
chapter  of  the  Acts  of  1883.  The  forty-eighth 
section  prescribes  the  mode  in  which  territory  ad- 
joining any  municipal  corporation  organized  there- 
under may  be  brought  within  its  corporate  limits. 
Sections  1601  and  1602  of  the  Code  also  prescribe 
the  mode  in  which  "territory  adjoining  any  munic- 
ipality may  be  added  thereto  and  included  in  the 
corporate   limits   thereof." 

It  is  contended  that  these  are  general  laws,  and 
that,  so  long  as  they  remain  upon  the  statute 
books  unrepealed,  there  are  no  other  means  by 
which  the  corporate  boundaries  of  any  town  or 
city  can  be  enlarged ;  that  the  Act  impeached  is 
void,  because  inhibited  by  the  first  clause  of 
Section  8,  Article  XL,  of  the  Constitution,  which 
is  in  these  words:  "The  Legislature  shall  have  no 
power  to  suspend  any  general  law  for  the  benefit 
of  any   particular    individual,   nor    to    pass    any   law 
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for  the   benefit  of  individuals   inconsistent   with   the, 
general   laws   of  the   land." 

The  statutes  referred  to  are  general  laws  in  the 
sense  that  they  present  the  same  method  of  an- 
nexation to  citizens  and  freeholders  in  territory  to 
which  they  apply,  respectively,  throughout  the 
State;  but,  pertaining,  as  they  do,  exclusively  to 
municipalities  in  their  political  aspect,  which  may 
always  be  controlled  as  well  by  special  as  by  gen- 
eral legislation,  they  do  not  stand  in  the  way  of 
the  Act  in  question  here,  or  render  it  unconstitu- 
tional. By  their  passage  the  Legislature  did  not 
surrender,  and  could  not  have  surrendered,  its 
power  and  obligation  to  enlarge  or  diminish  the 
corporate  limits  of  any  town  or  city  whenever  the 
public  exigency  demands  that  it  should  be  done. 
Incorporated  towns  and  cities  are  but  arms  or 
instrumentalities  of  the  State  government — creatures 
of  the  Legislature — and  subject  to  its  control  at 
will.  It  may  establish  and  may  abolish  at  pleasure. 
Luehrman  v.  Taxing  District^  2  Lea, '433,  and  au- 
thorities there  cited;  12  Lea,  257;  4  Pickle,  293; 
Cooley's   Const.   Lim.,   230,   231. 

To  hold  that  the  Legislature  could  not  enlarge 
the  corporate  limits  by  an  Act  passed  for  that 
purpose,  would  be  to  deny  that  it  could  create  or 
abolish;  for  the  greater  includes  the  lesser  in  law, 
as   in   mathematics. 

Again,  the  Act  complained  of  is  not  inconsistent 
with  the  general  laws  of  the  land,  because  by 
those   laws   the  power  to   create   or  abolish,   enlarge 
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or  dimiDish,  municipalities  is  reposed  in  the  Leg- 
islature. 

The  power  of  annexation  hy  a  prescribed  method, 
was  conferred  on  citizens  and  freeholders  concerned, 
and,  at  the  same  time,  the  inherent  power  of  an- 
nexation by "  special  Act,  was  left  in  the  Legis- 
lature; the  situation  was  as  that  of  two  laws  co- 
existing, by  either  of  which  the  same  result  might 
be  accomplished,  and  in  which  resort  to  one  would 
not  be  inconsistent  with  or  a  suspension  of  the 
other. 

Third. — It  is  contended  that  this  Act  is  void 
because  in  conflict  with  the  fifth  amendment  to 
the  Constitution  of  the  United  States,  which  pro- 
vides that  "no  person  shall  be  *  *  *  de- 
prived of  life,  liberty,  or  property  without  due 
process  of  law;  nor  shall  private  property  be 
taken  for  public  use  without  just  compensation;" 
and  also  because  in  conflict  with  similar  provisions 
of  the  Constitution  of  the  State  of  Tennessee, 
"that  no  man'  shall  be  *  *  *  deprived  of 
his  life,  liberty,  or  property  but  by  the  judgment 
of  his  peers  or  the  law  of  the  land"  (Art.  I., 
Sec.  8) ;  and  "  that  no  man's  particular  services 
shall  be  demanded,  or  property  taken  or  appUed 
to  public  use,  without  the  consent  of  his  repre- 
sentatives, or  without  just  compensation  being 
made  therefor."      Art.   L,   Sec.   21. 

As  a  matter  of  course,  the  Act  would  be  in- 
operative, null,  and  void,  if,  in  fact,  it  violated 
any    of    those    provisions.      But    it    cannot    be    that 
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it  does  so.  The  extension  of  corporate  limits  so 
as  to  include  additional  territory  is  in  no  sense 
an  impairment  -of  the  owner's  liberty,  nor  is  it  a 
taking  of  private  property  for  public  use.  If  it 
were  held  to  be  so,  then  no  municipal  corporation 
could  be  established  or  enlarged,  and  none  of 
these  valuable  instrumentalities  of  the  State  would 
have   a  lawful  existence: 

Even  the  statutes  of  annexation  to  which  com- 
plainants  ascribe  the  sanctity  of  general  laws, 
would    be  utterly   unavailing  for   the    same    reason. 

Placing  property  within  the  corporate  limits  of 
a  given  town  or  city,  where  it  will  be  subjected 
to  the  additional  burden  of  municipal  taxation  and 
supervision,  is  not  a  taking  of  the  property  at  all. 
The  ownership  is  in  no  degree  changed,  and  the 
increased  burden  is  presumed  to  be  equaled,  by 
the  increased   advantages. 

"Eminent  domain  differs  from  taxation  in  that 
in  the  former  case  the  citizen  is  compelled  to  sur- 
render to  the  public  something  bej'ond  his  due 
proportion  for  the  public  benefit."  Cooley's  Const. 
Lim.,   693. 

"  Taxation,  however  great,  for  a  public  purpose 
is  *not  a  taking  of  private  property  for  public  use 
within  the  meaning  of  a  constitutional  provision 
prohibiting  such  taking."  6  Am.  and  Eng.  Ency. 
of  Law,  562;  Gilmore  v.  The  City  of  Sheboygan^ 
2  Black  (67  U.  S.),   510. 

Fourth, — The  act  assailed  was  passed  at  an  extra 
session.      A   bill,   in   substance    the    same,    had    been 
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passed  by  the  House  of  Representatives  and  re- 
jected by  the  Senate  at  the  regular  session.  There- 
fore it  is  alleged  in  the  bill,  and  insisted  in 
argument,  that  it  was  not  a  competent  subject  for 
legislation  at  the  extra  session,  though  embraced 
in  the  Governor's  proclamation  for  an  extra  session 
as  required  by  Section  9  of  Article  III.  of  the 
Constitution. 

The  position  is  that  the.  power  of  that  General 
Assembly — that  particular  body  of  Representatives 
and  Senators — to  legislate  upon  that  subject  was 
exhausted  by  the  action  taken  at  the  regular  ses- 
sion, and  that  the  proclamation  of  the  Governor 
could   not  restore   that    power. 

If  it  be  true,  as  assumed,  that  the  'General 
Assembly  exhausts  its  constitutional  power  of  leg- 
islation on  a  given  subject  for  the  full  term  of 
two  years,  by  the  rejection  of  a  bill  at  the  regu- 
lar session,  then  it  is  manifest  that  the  Governor 
cannot  revive  that  power,  and  make  it  eflfective 
for  an  extra  session ;  but  that  legislative  power 
may  be  exhausted  in  that  way,  and  to  that  ex- 
tent, we  do  not  admit.  The  language  of  the 
Constitution  applicable  to  the  case  is  as  follows: 
"After  a  bill  has  been  rejected  no  bill  containing 
the  same  substance  shall  be  passed  into  a  law 
during  the  same* session.^'      Art.   IL,   Sec.   19. 

"  Session,"  as  here  used,  means  a  particular  sit- 
ting of  the  General  Assembly;  as,  a  regular  sitting 
for  the  transaction  of  general  legislative  business, 
or    an    extra    sitting    for    the    transaction    of   special 
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legislative  business  named  in  the  Governor's  procla- 
mation. It  is  the  space  of  time  between  the  first 
meeting  and  the  final  adjournment  of  each  par- 
ticular  sitting   or  term. 

The  Constitution  virtually  so  defines  the  word. 
It  provides  for  diflerent  sittings,  and  calls  each  of 
them  a  "session:"  "But  no  member  shall  be 
paid  for  more  than  seventy-five  days  of  a  regular 
session^  or  for  more  than  twenty  days  of  an  extra 
or  called  session,^'   etc.      Article  II.,   Sec.   23. 

Fifth, — It  is  alleged  that  this  Act  was  conceived 
and  its  passage  procured  by  private  persons  for 
sinister  motives;  that  the  lines  were  irregularly 
and  arbitrarily  run  (as  described  on  the  first  page 
of  this  opinion)  for  the  purpose  of  oppressing 
complainants  by  including^  their  property,  and  favor- 
ing certain  rich  corporations  and  wealthy  persons 
by  excluding  their  property;  that  this  was  the  re- 
sult of  an  agreement  between  the  persons  and 
corporations  to  be  excluded  and  a  few  members  of 
the  Legislature,  and  was  a  fraud  on  the  Legisla- 
ture and  on  the  rights  of  property  owners  included. 

The  facts  here  charged,  if  admitted  to  be  true 
(as  they  are  by  the  demurrer),  do  not  render  the 
Act   void. 

That  a  bill  is  inspired  by  private  persons  for 
their  own  advantage,  and  to  the  detriment  of 
others,  is  clearly  not  a  sufficient  reason  for  hold- 
ing  the  law  void  when  passed.  Nor  can  the 
Courts  annul  a  statute  because  the  Legislature 
passing  it  was  imposed   upon   and   misled  by   a   few 
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of  its  members  in  conjunction  with  interested  third 
parties.  If  the  Act  in  question  is  unwise  and 
oppressive,  the  evil  may  be  remedied  by  repeal  or 
amendment. 

The  Courts  have  nothing  to  do  with  the  policy 
of  legislation,  nor  the  motives  with  which  it  is 
made.      Iajuu  v.  Folk^  8  Lea,  229,  293;  15  Lea,  634. 

Affirm  the  decree. 
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The  Stratton  Claimants  v.  Thb  Morris  Claimants. 

{Nashville.    January  13,  1891.) 

1.  Constitutional  Law.     Measure  and  limits  of  legislative  power  in  this 
State. 

In  Tennessee  it  is  a  settled  doctrine  of  constitutional  law  that  **  the 
legislative  power  of  the  General  Assembly  of  this  State  extends  to 
every  subject  except  in  so  far  as  it  is  prohibited  either  by  the  delegated 
powers  of  the  Federal  Government  or  by  the  restrictions  of  our  own 
Constitution.  He  who  would  show  the  unconstitutionality  of  an 
Act  of  the  Legislature,  must  be  able  to  put  his  finger  upon  the  pro- 
vision of  the  constitution  violated."     (Post^  pp.  jiif  5/^.) 

Cases  cited  and  approved :  Demoville  &  Co.  v.  Davidson  County,  87 
Tenn.,  220 ;  Davis  v.  State,  3  Lea,  377  ;  Luehrman  v.  Taxing  District, 
2  Lea,  438;  Hope  v.  Deaderick,  8  Hum.,  8;  Bell  v.  Bank,  Peck, 
269,  270. 

2.  Same.     Same, 

And  therefore  the  Courts  cannot  annul  a  statute  which  is  free   from 
other  exception,  upon   any  assumption    that  it   is  opposed    to    the. 
"eternal  principles  of  justice,"  or  to  "natural  equity,"  or  to  **the 
inherent  rights  of  freemen,"  or  to  some  vague  and  general  spirit  that 
is  supposed  to  pervade  the  Constitution,  but  not  expressed  therein. 

{Post,  pp,  sii-S'3') 
Cases  cited  and  approved :    Davis  v.  State,  3  Lea,  378 ;    Luehrman  v. 
Taxing  District,  2  Lea,  438. 

Cited:  Bank  v.  Cooper,  2  Yer.,  603. 

3.  Same.     Same.     An  important  consideration. 

But,  **in  considering  State  Constitutions,  we  must  not  commit  the  mis- 
lake  of  supposing  that  because  individual  rights  are  guarded  and 
protected  by  them,  they  must  also  be  considered  as  owing  their  origin 
to  them.  These  instruments  measure  the  powers  of  the  rulers,  but 
they  do  not  measure  the  rights  of  the  governed.  A  Constitution  is 
not  the  beginning  of  a  community  nor  the  origin  of  private  rights; 
it  is  not  the  foundation  of  law  nor  the  incipient  state  of  government ; 
it  is  not  the  cause,  but  the  consequence,  of  .personal  and  political 
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freedom ;  it  grants  no  rights  to  the  people,  but  is  the  creature  of  their 
power,  the  instrument  of  their  convenience,  designed  for  their  pro- 
tection in  the  enjoyment  of  the  rights  and  powers  which  they  pos- 
sessed before  the  Constitution  was  made ;  it  is  but  the  frame-work  of 
the  political  government,  and  necessarily  based  upon  the  pre-existing 
condition  of  laws,  rights,  habits,  and  modes  of  thought."     {Post^ 

Cited :  Cooley's  Con.  Lim.,  p.  358. 

4.  Same.     Conditions  existing  at  date  of  formation  of  our  Constitution, 

When  the  Constitution  of  this  State  was  formed,  *'the  right  to  acquire, 
to  hold,  to  enjoy,  to  alien,  to  devise,  and  to  transmit  property  by  in- 
heritance to  our  descendants  in  regular  order  and  succession  "  was 
**  enjoyed  to  the  fullness  and  perfection  of  absolute  right,"  and  one 
of  the  objects  of  the  Constitution  was  to  protect  and  preserve  this 
right.     ( Post,  pp.  S'3-5'5^ ) 

Case  cited  and  approved  :  Hughlett  v.  Hughlett,  5  Hum.,  464. 


5.  Descent  and  Distribution.     Act  of  i88s  changing  laws  of  descent 
and  distribution  with  reference  to  lunatics.     Unconstitutional. 

Act  of  1885,  Ch.  88,  changing  our  laws  of  descent  and  distribution  with 
reference  to  estates  of  lunatics  is  unconstitutional  and  void.  That 
Act  pVovides  that  the  personal  estate  of  which  a  ''lunatic  or  nom 
compos  mentis*^  dies  intestate,  if  derived  from  an  intestate  husband  or 
wife,  shall  go,  not  to  the  next  of  kin  of  such  *'  lunatic  or  non  compos 
mentiSf^^  as  in  case  of  other  intestates,  but  to  the  next  of  kin  of  the 
person  from  whom  the  estate  was  derived.     {Post,  pp.  jod,  J07.) 

Act  construed:  Acts  1885,  Ch.  88. 


6.  Same.     Same.      Terms  ^* lunatic  or  non  compos  mentis"  defined. 

The  terms  ** lunatic  or  non  compos  mentis"  are  used  in  this  Act  to  denote 
a  person  who  has  not  sufficient  mental  capacity  to  make  a  will. 
{Post,  p.  SOT.) 


7.  Same.     Same.     Same,     Sufficiency  of  the  evidence. 

The  evidence  set  out,  in  the  Court's  opinion,  is  held  sufficient  to  establish 
that  the  intestate  whose  estate  is  involved  was  a  **  lunatic  or  nen 
compos  mentis  "  within  the  meaning  of  this  Act.     {Post,  pp.  ^07-5"-) 
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8.  Constitutional  Law.  •  Act  of  i88^  does  not  deprive  intestate  lunatic^ s 
next  of  kin  of  property. 

This  Act  of  1885  does  not  deprive  an  intestate  lunatic's  next  of  kin  of 
property  within  the  meaning  of  the  constitutional  prohibition  that  no 
man  shall  be  deprived  of  "his  property  but  by  the  judgment  of  his 
peers  or  the  law  of  the  land,"  even  when  the  Act  is  applied  to  a 
lunatic  who,  before  its  passage,  had  acquired  personal  estate  of  an 
intestate  husband  or  wife,  and  continued  to  be  a  lunatic  and  died 
intestate  after  the  Act  had  been  passed.  The  expectancy  of  next  of 
V\Ti\&VkO\.  property.     (Post^  pp,  Ji^-^iS,) 

Constitution  construed:  Art.  I.,  Sec.  8. 

9.  Same.     But  this  Act  deprives  the  intestciie  lunatic  of  property. 

But  this  Act  of  1885,  if  valid,  would  deprive  the  "lunatic  or  non  compos 
mentis*^  himself  of  that  which  is  recognized  z.'&  property  within  the 
constitutional  prohibition  aforesaid,  to  wit:  The  right  to  transmit  his 
property  by  inheritance  to  his  own  descendents  or  next  of  kin. 
{Post,  pp.  S^S-S2,i.) 

Constitution  construed:  Art.  I.,  Sec.  8. 

10.  Same.     Act  of  188 j  not  valid,  because  it  is  not  the  **law  of  the  land.'*'' 

A  statute  which  deprives  any  on6  of  property  is  not  valid  unless  it  is 
the  "law  of  the  land."  This  Act  of  1885  is  not  the  "law  of  the 
land,"  because  (i)  the  classification  upon  which  it  is  based  is  "un- 
natural, arbitrary,  arid  capricious;"  and  (2)  it  operates  to  take  pri- 
vate properly  for  private  use,  contrary  to  an  implied  prohibition  of 
the  Constitution.     ( Post,  pp.  ^41,  342. ) 

1 1 .  Sam  k.     *  *  Law  of  the  land. "     Definition  of. 

"  Law  of  the  land "  correctly  detined  means  a  law  "which  embraces  all 
persons  who  are  or  may  come  into  like  situation  and  circumstances." 
It  may  be  made  to  extend  to  all  citizens,  or  be  confined,  under  proper 
limitations,  to  particular  classes.  If  the  class  be  a  proper  one,  it 
matters  not  how  few  the  persons  are  who  may  be  included  in  it. 
{Post,  pp.  321-S23.) 

Constitution  construed:  Art.  I.,  Sec.  8. 

Cases  cited  and  approved:  Vanzant  v.  Waddell,  2  Yer.,  270,  271  ;  Wally 
V.  Kennedy,  2  Yer.,  555;  Bank  v.  Cooper,  2  Yer.,  605;  Jones  v.  Perry, 
10  Yer.,  71,  72;  Sheppard  v.  Johnson,  2  Hum.,  296;  Budd  v.  State, 
3  Hum. ,491;  State  v.  Burnett,  6  Heis.,  189;  McKinney  v.  Hotel 
Company,  12  Heis.,  107;  Mayor  z/.  Dearmon,  2  Sneed,  122;  State  z/. 
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Rauscher,  i  Lea,  97 ;  Davis  i>.  State,  3  Cea,  379 ;  Maney  z\  State,  6 
Lea,  221 ;  Hatcher  &  Lea  v.  State,  12  Lea,  370;  Woodard  v,  Brien, 
14  Lea,  523. 

12.  Same.     Safft^,     Essentials  to  validity  of  statutes  based  upon  classifications, 

"Whether  a  statute  be  public  or  private,  general  or  special,  in  form, 
if  it  attempts  to  create  distinctions  and  classifications  between  the 
citizens  of  this  State,  the  basis  of  such  classification  must  be  natural, 
and  not  arbitrary.  If  the  classification  is  made  under  Article  XL, 
Section  8,  of  the  Constitution  for  the  purpose  of  conferring  upon  a 
class  the  benefit  of  some  special  right,  privilege,  immunity,  or  ex* 
emption,  there  must  be  some  good  and  valid  reason  why  that  particu- 
lar class  should  alone  be  the  recipient  of  the  benefit.  If  the  classifi- 
cation is  made  under  Article  I.,  Section  8,  of  the  Constitution  for  the 
purpose  of  subjecting  a  class  to  the  burden  of  some  special  disability, 
duty,  or  obligation,  there  must  be  some  good  and  valid  reason  why 
that  particular  class  should  alone  be  subject  to  the  burden."  {Post^ 
pp,  322-535') 

Constitution  construed:  Art.  I.,  Sec.  8;  Art.  XL,  Sec.  8. 

Cases  cited  and  approved : 

Sustaining  statutes:  Demoville  v,  Davidson  County,  87  Tenn.,  2l8- 
223;  State  V.  Schlier,  3  lieis.,  286;  Fulghum  v.  Mayor,  8  Lea,  635; 
Robbins  v.  Taxing  District,  13  Lea,  303;  State  z/.  Rauscher,  I  Lea, 
96;  Theilan  v.  Porter,  14  Lea,  627;  Parks  i-.  Parks,  12  Heis.,  634; 
Davis  v.  State,  3  Lea,  380;  Jones  v.  Perry,  10  Yer.,  75. 

Declaring  statutes  unconstitutional:  Hatcher  &  Lea  v.  State,  12  Lea, 
370-371 ;  Morgan  v.  Reed,  2  Head,  275  ;  Memphis  v.  Fisher,  9  Bas., 
239;  Brown  v.  Haygood,  4  Heis., 360;  Waliy  v,  Kennedy,  2  Yer., 
554;  Bank  v.  Cooper,  2  Yer.,  599;  Budd  t^..  State,  3  Hum.,  492; 
McKjnney  v.  Hotel  Company,  12  Heis.,  104;  Daly  v.  State,  13  Lea, 
232;  Burkholtz  v.  State,  16  Lea,  72,  73;  Woodard  v,  Brien,  14  Lea, 
522;  Xeely  v.  State,  4  Lea,  316;  Green  &  Currey  v.  State,  15  Lea, 
708-710;  Ragio  V.  Slate,  86  Tenn.,  272. 

13.  Same.     Same,     Must  not  violate  any  prainsion  of  the  Constitution. 

**A  law  which  violates  any  provision  of  the  Constitution,  whether  the 
provision  be  express  or  implied,  cannot  be  the  *  law  of  the  land,' 
because  an  unconstitutional  law  is,  in  fact,  no  law  at  all."     {Post^p, 

JS^') 

14.  Same.     Same.     Taking  private  property  for  private  use  prohibited  by  Con 
stitution. 


(i 


Though  the  Constitution  does  not  expressly  prohibit  the  taking  ol 
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private  property  for  private  use,  yet  it  has  been  held  to  do  so  by  im- 
plication," and  therefore  a  statute  cannot  be  the  "law  of  the  land" 
which  takes  the  private  property  of  one  person  to  give  it  to  another 
for  the  latter's  private  use.     {Posi^  p,  Jjj.) 

Constitution  construed:  Art.  I.,  Sec.  8. 

Cases  cited  and  approved:  Harding  v.  Goodlett,  3  Yer.,  52;  ClaCk  v. 
White,  2  Swan,  549;  Memphis  Freight  Co.  v.  Mayor,  etc.,  4  Cold., 
425. 


FROM     DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
John   A.   Fixe,  J.,   sitting  by   interchange. 

Demoss  &  Malone,  N.  D.  Malone,  W.  G.  Brien, 
Steoer,  Washington  &  Jackson,  John  L.  Kennedy, 
and   Vertrees   &   Vertrees   for   Stratton   Claimants. 

_  Marks    &    Marks,    East  &  Fogg,  Hill  &   Gran- 
BERY,  and  John   Lellyett,  Jr.,  for  Morris  Claimants. 

*Ed.  Baxter,  Sp.  J.  K.  J.  Morris,  when  about 
sixteen  or  seventeen  years  old,  began  mercantile  lite 
as  a  clerk  in  a  store  in  Nashville.  He  was  very 
poor,  but,  being  industrious  and  economical,  he 
saved  money  from  his  salary.  In  1842  he  married 
Jane  M.  Stratton.  In  18-15  he  became  a  member 
of  the  partnership  of  Lanier,  Morris  &  Co.,  and 
he  contributed  ?4,000  as  his  share  of  the  capital 
of    that  firm.      About   one   month  before  the  forma- 

■^Ed.  Baxter,  Esq.,  of  the  Nashville  Bar,  was  appointed  by  the  Governor  to  sit  at 
this  term  on  the  hearing  of  this  case  and  some  others  in  which  some  member  of  the 
Court  was  incompetent. 
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tion  of  said  partnership  he  and  his  wife  sold  a 
negro  woman  and  three  children  for  $1,175.  The 
negro  woman  had  been  bequeathed  to  Mrs.  Morris 
by  her  aunt,  but  there  is  nothing  to  show  that 
Morris  used  the  proceeds  of  the  sale  in  contribut- 
ing his  share  to  the  capital  of  said  firm,  except 
the  fact  that  his  financial  condition  at  the  time 
renders  it  probable  that  he  was  compelled  to  do 
so.  His  connection  with  that  firm  was  the  founda- 
tion of  his  success,  which,  while  slow,  was  steady 
and  sure.  His  estate  at  his  death  was  valued  at 
over  $200,000. 

The  early  years  of  his  married  life  were  as 
happy  as  they  were  prosperous.  His  wife  was  a 
home-staying,  husband-loving  woman.  She  was 
quiet  and  retiring  in  her  disposition,  industrious 
and  economical  in  her  habits.  She  made  most  of 
her  own  clothing,  and  much  of  her  husband's 
underwear.  She  was  an  excellent  house-keeper, 
and  a  fine  manager.  How  much  her  wise  and  eco- 
nomical management  of  their  household  afiPairs  may 
have  contributed  to  "her  husband's  financial  success 
in    life,   we  have   no  means   of   knowing. 

She  had  but  one  child,  a  son,  and  he  was  her 
idol.  In  1861,  when  he  was  about  seventeen  years 
old,  he  was  accidentally  killed,  and  she  was  never 
the  same  woman  afterward.  She  withdrew  from 
society,  became  gloomy  and  melancholy  in  her 
disposition,  and  would  frequently  fall  into  spells  of 
uncontrollable  weeping.  In  1882  she  was  fearfully 
aftlicted  with  carbuncles.     The  disease  finally  merged 
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into  catalepsy,  and  her  mind  became  visibly  and  seri- 
ously impaired. 

On  April  19,  1884,  her  husband  died  intestate 
and  without  issue,  leaving  his  wife  surviving  him. 
His  real  estate  was  valued  at  $100,000  and  his 
personal  estate  at  $120,000.  According  to  the 
statutes  of  descent  and  distribution  then  in  force, 
his  real  estate  went  to  his  heirs  at  law,  and  his 
personal  estate  went  to  his  widow;  and  if  those 
statutes  had  remained  in  force,  and  she  had  died 
intestate,  unmarried,  and  without  issue,  the  personal 
estate    inherited    by   her    from    her    husband   would 

have   gone  to   her  next  of   kin. 

On  April  24,  1884,  just  five  days  after  her  hus- 
band's death,  her  brother,  Madison  Stratton,  who 
is  one  of  the  complainants,  filed  a  petition  against 
Mrs.  Morris  in  the  County  Court  of  Davidson 
County,  in  which  petition  he  averred  that  she 
was  then  "a  lunatic  or  a  person  of  unsound 
mind,"  and  had  been  for  nearly  or  quite  two 
years;  and  that,  by  reason  of  her  mental  infirmi- 
ties  as  aforesaid,  she  was  "  entirely  incapable  of 
managing  or  in  any  way  controlling  her  said 
property  and  estate,  or  of  taking  care  of  her 
own  person."  Mr.  Kennedy,  one  of  the  solicitors 
who  signed  the  petition,  is  the  husband  of  one 
of    the   nieces  of   Mrs.   Morris. 

A  guardian  ad  litem  was  appointed  for  Mrs. 
Morris,  testimony  was  taken,  and  the  jury  of  in- 
quest found  that  she  was  a  person  of  unsound 
mind,   so    that    she    had    not    capacity   sufficient    for 
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the  government  of  herself  and  her  property ;  that 
the  said  unsoundness  of  mind  and  mental  inca- 
pacity had  '*  existed  for  about  eighteen  months, 
and  that  it  resulted  principally,  if  not  wholly, 
from  physical  afflictions  and  from  physical  causes." 
The  verdict  of  the  jury  was  made  the  judgment 
of  the  Court  on  the  first  day  of  May,  1884,  and 
a  guardian  of  her  person  and  property  was  ap- 
pointed, who   is  the  husband   of   one   of  her   nieces. 

She  remained  under  said  guardianship  until  her 
death.  At  the  first  session  of  the  Legislature 
which  met  after  she  had  been  declared  a  lunatic, 
Mr.  Robert  L.  Morris,  a  nephew  of  her  husband, 
prepared  a  bill,  which  was  passed  by  the  Legis- 
lature April  1,  1885,  as  Chapter  88  of  the  Acts 
of  1885,  the  effect  of  which,  if  constitutional,  will 
be  to  give  the  personal  estate  which  Mrs.  Morris 
inherited  from  her  husband  to  her  husband's  next 
of  kin  instead  of  to  her  own,  provided  it  shall  be 
found  that  she  was  "a  lunatic  or  non  compos  mentis.^* 

Mr.  Morris  says  that  he  spoke  to  five  members 
of  the  Legislature  regarding  the  passage  of  the 
law,  explaining  to  them  its  scope  and  bearing,  and 
its  effect  upon  the  estate  of  K.  J.  Morris.  He 
spoke  to  them  of  the  hardship  of  the  existing 
statute  of  descent  and  distribution  as  illustrated  by 
this  estate,  and  that  there  was  a  chance  to  modify 
one  of  its  defects;  namely,  that  which  gave  all  of 
an  intestate  husband's  personal  property  to  his 
widow   in   the  absence  of  children. 

Mr.     Morris    also    talked     with     Governor    Bate 
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about    the    law,    explaining    to    him,    among    other 

things,   what    effect   it  would   have   upon  the   estate 

of  Mrs.    Morris.      The    Governor    said    that  he   was 

equally    friendly     with     the     Stratton     and     Morris 

families,  but   would   approve   the   law   on  its  •  merits, 

as   he   regarded   it   a  good   law. 

.  Mr.   Morris    says   that  he   did   not  speak    to    any 

member  of  the  Morris  family  about  the  introduction 

of    the    law,*   nor    communicate    with    them    in    any 

way  concerning  it;    but   after  its  passage  had   been 

recommended      by      the     judiciary     committee,     he 

mentioned  it  to   several  persons  who  were  members 

of  or  connected   with   that   family. 

Mr,   Morris    charged   jio   fee   for  any   thing    done 

in  connection  with   the   passage  of  the  Act,  and   he 

never    received    any    compensation    for    his    services. 

There   is   nothing  whatever    in    the    record    to   even 

intimate    that    he    resorted   to   any   sinister    methods 

to    influence    the    action    of    the    members    of    the 

Legislature. 

On    the    other    hand,   there    is    nothing    to    show 

that    any   member  of   the   Stratton    family  had    any 

notice    that    such    a    bill    had  been   introduced    into 

the    Legislature     until     after    the    Legislature     had 

adjourned. 

Mr.  Kennedy  states  that  Mr.  Morris  never  told 
him  of  the  law  until  Mr.  Kennedy  found  it  in  the 
published  Acts  of  1885  and  called  his  attention  to  it. 

Mrs.  Morris  continued  under  guardianship  until 
December  19,  1888,  when  she  died  intestate,  un- 
married, and   without  issue. 
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On  December  20,  1888,  Mr.  Dibrell  was  appointed 
her  administrator,  and  on  January  10,  1889,  he  filed 
a  bill  in  the  nature  of  a  bill  of  interpleader 
against  the  next  of  kin  of  K.  J.  Morris,  and  the 
next  of  kin  of  his  widow,  to  settle  the  question 
as  to  which  of  them  are  entitled  to  the  personal 
estate  which  the  widow  inherited  from  her  husband. 

The  next  of  kin  of  the  widow,  who  for  brevity 
will  be  hereafter  styled  the  "Stratton  claimants," 
insist  that  they  are  entitled  to  said  personal  estate, 
under  the  general  statute  of  distribution  of  the 
State   contained  in   §2429   of  the   Code   of  1858. 

The  next  of  kin  of  K.  J.  Morris,  who  for 
brevity  will  be  hereafter  styled  the  "  Morris  .  claim- 
ants," insist  that  they  are  entitled  to  said  estate 
under  said  Act  of  April  1,  1885,  which  is  as  follows: 

**AN  ACT   to  amend  §3278  of  the  Code  of  Tennessee  by  Milliken  & 

Vertrees  (§2429  of  the  Code). 

"Section  1.  Be  it  enacted  by  the  General  Assembly 
of  the  State  of  Tennessee,  That  §3278  of  the  Code 
of  Tennessee  by  Milliken  &  Vertrees  be  amended 
as  follows:  If  the  personal  estate  as  to  which  any 
person  dies  intestate,  and  who  was  a  lunatic  or 
non  cowpos  mentis^  was  derived  in  whole  or  in 
part  from  an  intestate  husband  or  wife,  then  in 
tliat  event  so  much  of  the  personal  estate  as  was 
derived  and  remains  unexpended  or  in  the  possession 
of  any  guardian  or  custodian  of  the  estate  of  said 
lunatic  or  no7i  compos  mentis^  shall  go  to  the  next 
of  kin   of  the  person  from  whom  it  was  so  derived, 
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said  next  of  kin  to  take  in  the  order  named  in 
said  section  in  the  case  of  the  personal  estate  of 
intestates. 

"Sec.  2.  Be  it  further  enacted^  That  this  Act 
take  effect  from  and  after  its  passage,  the  public 
welfare   requiring   it/' 

"Passed  April  1,  1885;   approved  April  6,  1885." 

The  Stratton  claimants  insist  that  said  Act  has 
no  application  to  the  estate  of  Mi*s.  Morris,  because, 
as  they  say,  she  was  not  a  "  lunatic  or  non  compos 
mentis^'^  within  the  meaning  of  those  terms  as  used 
in  said  Act;  and  they  further  insist  that  said  Act 
is  in  violation  of  several  provisions  of  the  Consti- 
tution  of  the   State   of  Tennessee. 

We  think  that  the  Legislature  used  the  words 
*' lunatic  or  noii  compos  mentis''  in  the  Act  to  de- 
note a  person  who  has  not  sufficient  mental  capac- 
ity to  make  a  will;  and,  therefore,  the  first  ques- 
tion is,  whether  Mrs.  Morris,  at  the  time  of  her 
death,  was  possessed  of  "a  sound  and  disposing 
mind   and   memory." 

Since  the  passage  of  the  Act  of  1885  a  bitter 
controversy  has  arisen  between  the  Morris  family 
and  the  Stratton  family,  and  most  of  the  witnesses 
belong  to,  or  are  allied  with,  one  or  the  other  of 
those  families.  The  testimony  of  all  such  witnesses, 
taken  since  the  passage  of  said  Act,  is  subject  to 
criticism,  as  being  affected  more  or  less  by  interest 
or  prejudice.  But  the  testimony  taken  upon  the 
inquisition    of   lunacy   in    1884,   before    said    Act    of 
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the  Legislature  was  passed,  is  subject  to  no  such 
criticism.  The  inquisition  was  instituted  and  pros- 
ecuted by  the  Stratton  family,  and,  though  certain 
members  of  the  Morris  family  were  examined  as 
witnesses  before  the  jury,  they  were  doubtless  in- 
troduced by  the  petitioner,  Madison  Stratton,  who 
was  a  brother  of  Mrs.  Morris;  and  at  the  time 
they  gave  their  testimony,  they  had  no  idea  that 
they  would  ever  be  interested  in  the  estate  of 
Mrs.   Morris. 

At  the  inquisition  Dr.  Thomas  L.  Maddin  testi- 
fied that  he  had  been  her  husband's  family  phy- 
sician for  twenty-five  years.  He  says:  '*I  think  she 
is  a  person  of  unsound  mind,  to  the  degree  that 
she  is  not  capable  of  governing  herself  or  her 
property.  Her  mind  is  impaired  by  this  disease. 
At  times  she  has  lucid  intervals,  in  this  sense: 
She  recognizes  her  friends,  and  sometimes  speaks 
in  monosyllables  of  three  or  four  words.  I  do  not 
think  she  could  give  directions  about  her  estate. 
If  asked  to  sell  a  piece  of  property  she  could  not 
do  so;  she  has  not  sufficient  mind  to  make  ne- 
gotiations concerning  property;  she  has  not  sufficient 
mind  to  govern  herself  or  property;  she  has  not 
sufficient  capacity  to  care  for  herself  or  property, 
and  has  not  had,  for  eighteen  months  or  more, 
except   for  minor  physical   wants." 

Dr.  John  H.  Callender,  Superintendent  of  the 
Tennessee  Asylum  for  the  Insane,  testifies  »s 
follows :  "  Her  physician  and  nurse  described  to  me 
her    disease    and    accompanying    pymptoms,   and    the 
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nature  of  her  attacks;  my  opinion  from  these,  and 
my  observation  and  diagnosis  of  her  case,  was 
that  her  insanity  and  imbecility  was  progressive  in 
character,  and  that  it  would  end  in  final  dementia. 
At  the  time  of  my  visits  she  was  so  unsound  in 
mind  as  to  be  wholly  incapacitated  to  govern  her- 
self in   person   or  property." 

All  of  the  non-expert  witnesses  examined  at  the 
inquisition  expressed  the  opinion  that  she  was  of 
unsound  mind,  and  they  stated  the  facts  upon 
which   their  opinions   were  based. 

It  is  true  that  after  she  was  placed  under 
guardianship  there  was  a  steady  and  marked  im- 
provement in  her  condition,  both  physical  and 
mental,  and  it  is  barely  possible  that  if.  she  had 
lived  a  few  years  longer  her  mind  might  have 
been  completely  restored.  But  we  do  not  think 
that  her  mental  condition  ever  improved,  in  fact, 
sufficiently  to  have  enabled  her  to  make  a  valid 
will. 

Mr.  Dibrell,  who  was  her  guardian,  and  the 
husband  of  one  of  her  nieces,  testifies  that  she 
was  not  capable  of  managing  her  affairs,  or  of 
comprehending  her  property  or  her  property  rights; 
that  he  did  not  think  she  had  the  capacity  to 
make  a  will;  that  she  had  no  conception  of  her 
estate,  and  never  asked  about  it,  or  how  it  was 
being  used  or  disposed  of;  and  that  he  did  not 
think  she  could  have  been  intrusted  to  buy  a 
calico  dress. 

When    Dr.    Thomas    L.   Maddin  was    cross-exam- 
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ined  iu  this  cause  he  was  asked  whether  Mrs. 
Morris,  to  the  close  of  her  life,  ever  became 
mentally  competent  to  buy  and  sell  property,  make 
a  will,  and  transact  business  without  the  aid  of 
a  guardian.  His  answer  was:  "She  was  abso- 
lutely unable  to  do  or  say  any  thing,  or  to  com- 
municate her  wishes;  and  therefore,  as  regards  her 
mental  state,  it  was  impossible  to  know  either  its 
range  of   subjecting  capacity  or  wish." 

Dr.  Callender,  when  examined  in  this  cause, 
said:  "At  no  period  of  my  observation  of  her 
after  Mr.  Morris'  death  did  '  I  regard  her  as  capa- 
ble, mentally,  of  taking  care  of  her  person,  or  of 
managing  her  property  or  affairs,  or  of  fully  com- 
prehending any  but  the  simplest  current  events  in 
her  presence,  and  at  all  times  not  even  them ;  and 
during  all  of  the  period  of  my  visitation,  though 
her  physical  health  was  sometimes  quite  improved, 
she  was  invalid  in  body  as  well  as  meiltally  in- 
competent personally  for  the  performance  of  any 
civil  act.  I  saw  her  the  last  time  about  two 
weeks  before  her  death." 

A  significant  circumstance  connected  with  the 
question  of  mental  capacity  after  the  passage  of 
the  Act  of  1885,  is  the  fact  that,  though  she 
lived  more  than  three  years  after  that  Act  was 
passed,  neither  she  nor  any  of  the  Stratton  claim- 
ants ever  suggested  the  propriety  of  her  making 
a  will. 

If  she  had  made  a  valid  will  it  would  have 
at   once  taken  the   case    out    of    the    Act    of   1885 ; 
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and  the  fact  that  no  one  ever  suggested  the  idea 
of  her  making  a  will  is  persuasive  evidence  that 
the  Stratton  claimants  did  not  believe  that  she 
had  the  mental   capacity  to   do   so. 

We  agree  with  the  Chancellor  that  Mrs.  Morris 
was  at  the  time  of  her  death  a  lunatic,  or  person 
non  compos  mentiSy  within  the  purview  and  mean- 
ing of  Chapter  88  of  the  Acts  of  Tennessee  of 
1885. 

The  second  question  is  as  to  the  constitutional- 
ity of  said  Act.  It  was  said  by  Judge  Green, 
in  Bank  v.  Cooper ^  2  Yer.,  608,  that  "there  are 
certain  eternal  principles  of  justice  which  no  gov- 
ernment has  a  right  to  disregard.  It  does  not 
follow,  therefore,  because  there  may  be  no  restric- 
tion in  the  Constitution  prohibiting  a  particular 
Act  of  the  Legislature,  that  such  Act  is  therefore 
constitutional." 

Mr.  Justice  Miller  said  that  "  it  must  be  con- 
ceded that  there  are  such  rights  in  every  free 
government  beyond  the  control  of  the  State." 
Loan    Association    v.     Topeka,    20   Wall.,    662. 

And  Judge  Cooley  says  that  "there  was  never 
a  written  republican  constitution  which  delegated 
to  functionaries  all  the  latent  powers  which  lie 
dormant  in  every  nation,  and  are  boundless  in 
extent  and  incapable  of  definition."  Cooley's  Con. 
Lim.,  pp.   37,   175. 

The  doctrine  of  this  Court,  however,  is  that 
"the  legislative  power  of  the  General  Assembly  of 
this    State    extends    to    every   subject,  except    in    so 
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far  as  it  is  prohibited  either  by  the  delegated 
powers  of  the  Federal  Government  or  by  the  re- 
strictions of  our  own  Constitution.  He  who  would 
show  the  unconstitutionality  of  an  Act  of  the  Leg- 
islature must  be  able  to  put  his  finger  upon  the 
provision  of  the  Constitution  violated."  Demoville 
^  Co.  V.  Davidson  County y  3  Pickle,  220 ;  Davis 
V.  State^  3  Lea,  377 ;  Luehrman  y.  Taxing  District^ 
2  Lea,  438 ;  Hope  v.  Deaderick,  8  Hum.,  8 ;  Bell 
V.  Banky  Peck,  269,  270.  See  also  Cooley's  Con. 
Lim.,  p.    173. 

"A  statute  cannot  be  annulled  upon  supposed 
natural  equity,  the  inherent  rights  of  freemen,  or 
any  general  and  vague  interpretation  of  a  provision 
of  the  Constitution  beyond  its  plain  and  obvious 
import."      Davis  v.    State,   3   Lea,   378. 

"  The  Courts  are  not  at  liberty  to  declare  an 
Act  void  because  it  is,  in  their  opinion,  opposed 
to  a  spirit  supposed  to  pervade  the  Constitution, 
but  not  expressed  in  words."  Luehrman  v.  Tax- 
ing District,  2  Lea,  438;  Cooley's  Con.  Lim.,  p.  171. 

But,  "in  considering  State  Constitutions,  we 
must  not  commit  the  mistake  of  supposing  that 
because  individual  rights  are  guarded  and  protected 
by  them,  they  must  also  be  considered  as  owing 
their  origin  to  them.  These  instruments  measure 
the  powers  of  the  rulers,  but  they  do  not  measure 
the  rights  of  the  governed.  A  Constitution  is  not 
the  beginning  of  a  community  nor  the  origin  of 
private  rights ;  it  is  not  the  foundation  of  law 
nor  the   incipient    state    of   government;    it    is    not 
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the  cause,  but  the  consequence,  of  personal  and 
political  freedom;  it  grants  no  rights  to  the  peo- 
ple, but  is  the  creature  of  their  power,  the  instru- 
ment of  their  convenience,  designed  for  their  pro- 
tection in  the  enjoyment  of  the  rights  and  powers 
which  they  possessed  before  the  Constitution  was 
made;  it  is  but  the  frame-work  of  the  political 
government,  and  necessarily  based  upon  the  pre- 
existing condition  of  laws,  rights,  habits,  and 
modes  of  thought."     Cooley's  Con.  Lim.,  pp.  36,   37. 

"The  right  to  private  property  is  a  sacred  right. 
It  was  not  introduced  as  the  result  of  princes' 
edicts,  concessions,  and  charters,  but  it  was  the 
old  fundamental  law,  springing  from  the  original 
frame  and  constitution  of  the  realm."  Cooley's 
Con.   Lim.,   p.   358. 

"  The  sense  of  property  is  inherent  in  the  hu- 
man breast,  and  the  gradual  enlargement  and  culti- 
vation of  that  sense  from  its  feeble  force  in  the 
savage  state  to  its  full  vigor  and  maturity  among 
polished  nations  forms  a  very  instructive  portion 
of  the  history  of  civil  society.  The  exclusive 
right  of  using  "and  transferring  property  follows  as 
a  natural  consequence  from  the  perception  and  ad- 
mission of  the  right  itself."  2  Kent's  Com.,  pp. 
818,   820. 

"The  power  of  alienation  of  property  is  a  nec- 
essary incident  to  the  right  of  property,  and  was 
dictated  by  mutual  convenience  and  mutual  wants." 
2  Kent's  Com.,,  326 ;  Cooley's  Con.  Lim.  (4th  Ed.), 
top  page  493,   note    1. 

33— 6  p 
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"  The  right  to  transmit  property  by  descent  to 
one's  own  oftspring  is  dictated  by  the  voice  of 
nature.  The  universality  of  the  sense  of  a  rule 
or  obligation  is  pretty  good  evidence  that  it  has 
its  foundation  in  natural  law."  2  Kent's  Com., 
p.    326. 

"  In  the  early  periods  of  the  English  law  a 
man  was  never  permitted  to  totally  disinherit  his 
children,  or  leave  his  widow  without  provision. 
The  Roman  law  would  not  allow  a  man  to  disin- 
herit his  own  issue  without  some  just  cause  as- 
signed in  his  will.  The  reason  of  the  rule  in 
the  civil  law  wai?  that  the  children  were  consid- 
ered as  having  a  property  in  the  eftects  of  the 
father."      2   Kent's   Com.,  p.   327. 

One  of  the  provisions  of  Magna  Charta  was  "that 
the  goods  of  every  freeman  should  be  disposed  of 
according  to  his  will,  or,  if  he  died  intestate,  that 
his  heirs  should  succeed  to  them."  Craik  &  Mac- 
farlane's  History  of  England  (Vol.  I.),  558;  Bluck- 
stone's   Com.,  Book   4,   424. 

"  In  America  the  right  to  acquire,  to  hold,  to 
enjoy,  to  alien,  to  devise,  and  to  transmit  prop- 
erty by  inheritance  to  our  descendants  in  regular 
order  and  succession,  is  enjoyed  to  the  fullness  and 
perfection  of  absolute  right."  2  Kent's  Com.,  pp. 
327,   328. 

"  In  ancient  times  if  a  man  died  without  mak- 
ing any  disposition  of  his  goods  and  chattels  the 
king,  as  parens  patrice,  seized  them,  but  not  for 
his   own   use.      He   seized   them  to    the    intent    that 
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they  should  be  preserved  and  disposed  of  for  the 
burial  of  the  deceased,  the  payment  of  his  debts, 
to  advance  his  wife  and  children,  if  he  had  any, 
and  if  not,  then  those  of  his  blood."  Hughlett  v. 
Ilughlett,   5   Hum.,   464. 

Having  ascertained  how  the  rights  of  propcity 
existed  in  this  State  when  the  Constitution  was 
formed,  and  that  one  of  the  objects  of  the  Con- 
stitution was  to  protect  and  preserve  those  rights, 
we  will  next  proceed  to  examine  whether  the  Act 
of  1885  violates  any  of  the  provisions  of  that 
Constitution. 

It  is  insisted  that  it  violates  so  much  of  Article 
I.,  Section  8,  as  provides  tliat  no  man  shall  be 
deprived,  of  his  "  property  but  by  the  judgment  of 
his    peers  or   the   law    of  the    land.'' 

It  is  not  contended  that  the  Act  of  1885  has 
deprived  any  one  of  the  right  of  trial  by  jury, 
and  therefore  said  Act  cannot  b(^  shown  to  violate 
that  provision  of  the  Constitution,  unless  it  can 
be  established,  lirst,  that  it  has  deprived  some  one 
of  "property;"  and,  second,  that  it  is  not  the  "law 
of  the    land." 

Any  citizen  may  be  deprived  of  his  property  by 
a  statute,  provided  the  statute  is  what  is  known 
as  the  "law  of  the  land."  It  is  when  a  statute 
is  not  the  ''law  of  the  land"  that  a  citizen  can- 
not  be   deprived    of  his   property    under   it. 

The  first  inquiry,  then,  is  as  to  whether  any 
one  has  been  deprived  of  property  by  the  Act  of 
1885. 
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It  is  insisted  that  the  next  of  kin  of  Mrs, 
Morris  were  not  deprived  of  any  property,  because 
the  personal  property  which  she  inherited  from  her 
husband  did  not  belong  to  them,  and  they,  at 
most,  had  a  mere  expectancy  in  regard  to  it.  The 
l^w  upon  this  point  is  thus  stated  by  Judge  Cooley: 
"A  right  cannot  be  considered  a  vested  right  un- 
less  it  is  something  more  than  such  a  mere  ex- 
pectancy as  may  be  based  upon  an  anticipated 
continuance  of  the  present  general  laws;  it  must 
have  become  a  title,  legal  or  equitable,  to  the 
present  or  future  enjoyment  of  property.  And  it 
is  because  the  mere  expectation  of  property  in  the 
future  is  not  considered  a  vested  right  that  the 
rules  of  descent  are  held  subject  to  change .  in  their 
application  to  all  estates  not  already  passed  to  the 
heir  by  the  death  of  the  owner.  No  one  is  heir 
to  the  living,  and  the  heir  presumptive  has  no 
other  reason  to  rely  upon  succeeding  to  the  prop- 
erty than  the  promise  held  out  by  the  statute  of 
descents.  But  this  provision  is  no  more  than  a 
declaration  of  the  Legislature  as  to  its  present  view 
of  public  policy  as  regards  the  proper  order  of 
succession — a  view  which  may  at  any  time  change, 
and  then  the  promise  may  properly  be  withdrawn, 
and  a  new  course  of  descent  be  declared.  The 
expectation  is  not  property;  it  cannot  be  sold  or  ' 
mortgaged;  it  is  not  subject  to  debts;  and  it  is 
not  in  any  manner  taken  notice  of  by  the  law 
until  the  moment  of  the  ancestor's  death,  when 
the   statute   of   descents    comes    in,   and,   for  reasons 
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of  generral  public  policy,  transfers  the  estate  to 
persons  occupying  particular  relations  to  the  de- 
ceased in  preference  to  all  others.  It  is  not  until 
that  moment  that  there  is  any  vested  right  in  the 
person  who  becomes  heir  to  be  protected  by  the 
Constitution. 

"An  anticipated  interest  in  property  cannot  be 
said  to  be  vested  in  any  person,  so  long  as  the 
owner  of  the  interest  in  possession  has  full  power ^ 
by  virtue  of  his  oionership,  to  cut  off  the  expectant 
right  by  grant  or  devise.^^  Cooley's  Con.  Lim.,  pp. 
859,   360. 

It  seems  that  under  the  civil  law  the  children 
were  considered  "as  having  a  property  in  the 
effects  of  the  father,"  because  under  that  law  "he 
could  not  disinherit  his  own  issue  without  some 
just  cause  assigned  in  his  will"  (2  Kent's  Com., 
p.  287);  while  at  common  law  the  children  were 
not  considered  as  having  a  property  in  the  etl'ects 
of  the  father,  because  under  that  law  he  could 
disinherit  his  own  issue  without  assigning  any 
cause  therefor  in  his  will.  But  where  the  father 
becomes  hopelessly  insane  before  making  his  will, 
and  so  remains  until  his  death,  he  practically  has 
no  more  power  to  disinherit  his  children,  under 
the  common  law,  than  he  would  have  had  under 
the  civil  law.  And  if  children  are  considered  as 
having  a  property  in  the  effects  of  a  sane  father, 
under  the  civil  law,  it  is  difficult,  at  first  blush, 
to  see  why  the  children  of  an  insane  father  would 
not    have    a    property     in    his    effects    under     the 
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common  law.  The  reason,  however,  is  that  how- 
ever hopeless  the  insanity  may  appear  to  be,  there 
is  always  a  possibility  of  recovery,  and  the  ever- 
presence  of  that  possibility  prevents  the  expectations 
of  the  children  from  being  recognized  as  vested 
rights   of  property. 

We  are  therefore  of  opinion  that  the  personal 
property  which  Mrs.  Morris  inherited  from  her 
husband  was  not  the  property  of  her  next  of  kin, 
and  therefore  that  they  were  not  deprived  of  it 
by   the   Act   of  1885. 

It  is  next  insisted  that  Mrs.  Morris  was  not 
deprived  of  said  property.  It  is  conceded  that  it 
became  her  property  at  the  death  of  her  husband, 
and  that  it  remained  her  property  up  to  the  time 
of  her  death. 

It  is  said,  however,  that  the  Act  of  1885  did 
not  interfere  in  the  least  with  her  possession  or 
enjoyment  of  the  property  during  her  life,  and  as 
her  title  and  ownership  was  extinguished  by  her 
death,  she  could  not  have  been  deprived  of  it,  by 
the   Act   of  1885,   at  any    time. 

The  argument  is  that  the  death  of  the  owner 
extinguished  her  title  and  ownership;  that  the 
dead  can  have  no  vested  property  rights;  that  the 
power  of  the  State  to  take  the  property  of  de- 
cedents and  dispose  of  it  as  it  chooses  is  unqual- 
ified ;  and  therefore  that  the  State  had  the  right 
to  take  the  property,  at  the  death  of  Mrs.  Morris, 
and  make  "a  gift"  of  it  to  persons  who  were 
strangers   to   her   in   blood. 


DECEMBER  TERM,  1890.  519 

The  Stratton  Claimants  v.  The  Morris  Claimants. 

We  cannot  assent  to  this  argument.  Ordinarily 
no  one  can  make  a  complete  and  valid  "gift"  of 
property  unless  he  be  the  full  legal  and  equitable 
•owner  thereof,  and  it  is  not  shown  when  or  how 
the  State  ever  acquired  any  such  ownership  of  the 
property  here  in  controversy.  Was  it  by  gift,  or 
purchase,  or  bequest  from  Mrs.  Morris?  If  so, 
where  is  the "  evidence  of  any  such  change  of 
title?  Was  it  by  escheat,  or  under  the  statute  of 
distribution?  If  so,  where  is  the  statute  under 
which  the  State  derived  its  title,  either  by  way  of 
escheat  or  as   distributee   of   Mrs.   Morris? 

The  contention  must  necessarily  be  that  the 
State,  while  having  no  beneficial  ownership  in  the 
property,  had  an  absolute  power  of  disposition 
over  it.  But  this  power  of  disposition  must  have 
beeii  conferred  upon  the  State  either  by  Mrs. 
Morris,  who  was  the  owner  ^  of  the  property,  or 
by  the  Constitution,  or  by  the  common  law.  It 
is  not  pretended  that  Mrs.  Morris  ever  invested 
the  State,  as  trustee  or  otherwise,  with  any  such 
power  of  disposition  over  her  property.  No  pro- 
vision can  be  found  in  the  Constitution  authorizing 
the  State  to  make  any  disposition  of  the  property 
of  an  intestate  citizen  who  leaves  next  of  kin 
capable  of  inheriting.  The  only  remaining  source  of 
power  must  be  the  common  law;  and  we  do  not 
understand  that  any  such  power  was  ever  conferred 
by  that  law  upon  the  king.  On  the  contrary,  so 
far  from  the  king  having  the  unqualified  power  to 
take   and   dispose   of  the  property  of  intestates,   the 
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power,  if  it  had  ever  been  exercised,  was,  as  we 
have  shown  above,  surrendered  by  King  John  in 
Magna  Charta;  and  at  the  time  the  Constitution 
of  Tennessee  was  adopted  the  right  of  an  intestate 
"  to  transmit  his  property  by  inheritance  to  his 
own  descendants"  was  enjoyed,  as  Chancellor  Kent 
says,  "in  the  fullness  and  perfection  of  absolute 
right." 

It  is  true  that  in  ancient  times  the  king,  as 
parens  patrice,  took  into  his  possession  the  goods 
of  intestates,  but  he  took  them  not  for  his  own 
use,  and  still  less  to  make  '^a  gift"  of  them  to 
strangers.  He  took  them,  as  said  by  this  Court 
in  the  case  above  cited,  *'  to  the  intent  that  they 
should  be  preserved  and  disposed  of  for  the  burial 
of  the  deceased,  the  payment  of  his  debts,  to  ad- 
vance his  wife  and  children,  if  he  had  any,  and 
if  not,  then  those  of^  his  bloodJ^  Hughlett  v.  Hugh-- 
letty   5   Hum.,   464. 

If  the  State  had  the  right  to  take  the  property 
of  Mrs.  Morris  and  make  "  a  gift "  of  it  to 
strangers,  the  State  had  the  right  to  keep  it  and 
appropriate  it  to  her  own  use;  but  we  suspect 
that  no  one  will  maintain,  at  this  day,  that  the 
State  has  the  right  to  confiscate  the  property  of 
citizens  who  are  guilty  of  no  crime,  whether  such 
citizens  be  testate  or  intestate,  sane  or  insane, 
living  or  dead. 

It  is  certainly  true  "that  the'  death  of  the 
owner  extinguishes  his  title  and  ownership,  and 
that  the   dead   can  have  no  vested  property  rights. 
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The  complaint  in  this  case  is,  however,  not  that  the 
State  despoiled  Mrs.  Morris  of  any  of  her  property 
after  her  death,  but  that  during  her  life  it  de- 
prived her  of  the  right  "to  transmit  her  property 
by  inheritance  to  her  own  descendants  or  next  of 
kin." 

The  Court  is  of  the  opinion  that  such  a  right 
is  "property;"  that  Mrs.  Morris  was  deprived  of 
that  property  by  the  Act  of  1885,  and  therefore 
that  said  Act  is  unconstitutional  unless  it  can  be 
shown  that  it  is  "the  law  of   the  land." 

The  clause,  "law  of  the  land,"  was  defined  in 
our  earlier  cases  to  mean  "a  general  and  public 
law,  equally  binding  upon  every  membcM*  of  the 
community;"  but  by  our  later  cases  it  is  defined 
to  mean  a  law  "  which  embraces  all  persons  who 
are  or  may  come  into  like  situation  and  circum- 
stances." Vanzant  v.  Waddell,  2  Yer.,  270,  271; 
Wally  V.  Kennedy^  2  Yer.,  555;  Bank  v.  Coojper, 
2  Yer.,  605;  Jones  v.  Perry,  10  Yer.,  71,  72; 
Sheppard  v.  Johnson,  2  Hum.,  296;  Budd  v.  State^ 
8  Hum.,  491;  State  v.  Burnett,  6  Heis.,  189;  Mc- 
Kinney  v.  Hotel  Company,  12  Heis.,  107;  Mayor  v. 
Dearmon,  2  Sneed,  122;  State  v.  Rauscher,  1  Lea, 
97;  Davis  v.  State,  8  Lea,  879;  Maney  v.  State, 
6  Lea,  221;  Hatcher  ^  Lea  v.  State,  12  Lea,  870, 
871 ;     Woodard  v.  Brien,  14  Lea,  523. 

Laws  public  in  their  character,  and  otherwise 
unobjectionable,  may  extend  to  all  citizens,  or  be 
confined  to  particular  classes.  Cooley's  Con.  Lim., 
p.  390. 
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And  it  matters  not  how  few  the  persons  are 
who  may  be  included  in  a  class.  K  all  who  are, 
or  may  come,  into  the  like  situation  and  circum- 
stances be  embraced  in  the  class,  the  law  is  gen- 
eral,  and   not  partial.      Budd  v.   State^  3  Hum.,  492. 

Citizens  may  be  classified  under  Article  L, 
Section  8,  of  the  Constitution  when  the  object  of 
the  Legislature  is  to  subject  them  to  the  burden 
of  certain  disabilities,  duties,  or  obligations  not 
imposed  upon  the  community  at  large.  And  citizens 
may  be  classified  under  Article  XI.,  Section  8,  of 
the  Constitution  whe^  the  object  of  the  Legislature 
is  to  confer  upon  them  certain  rights,  privileges, 
immunities,  or  exemptions  not  enjoyed  by  the  com- 
munity  at   large. 

If  the  classification  is  made  under  Article  L, 
Section  8,  every  one  who  is  in,  or  may  come  into, 
the  situation  and  circumstances  which  constitute 
the  reasons  for  and  the  basis  of  the  classification, 
must  be  subjected  to  the  disabilities,  duties,  obli- 
gations, and  burdens  imposed  by  the  statute,  or  it 
will  be  partial  and  void.  And  if  the  classification 
is  made  under  Article  XL,  Section  8,  every  one 
who  is  in,  or  may  come  into,  the  situation  and 
circumstances  which  constitute  the  reasons  for  and 
basis  of  the  classification,  must-  be  entitled  to  the 
rights,  privileges,  immunities,  and  exemptions  con- 
ferred by  the  statute,  or  it  will  be  partial  and  void. 

It  follows  that  the  cases  which  have  been  de- 
.cided  upon  Section  8  of  either  of  said  articles  are 
of    equal    value   in   arriving  at   the   meaning   of   the 
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expression  "all  who  are,  or  may  come  into  the 
like  situation  or  circumstances,"  and  counsel  in 
argument  have  properly  referred  to  cases  decided 
upon   each   of   said  articles. 

Before  proceeding  to  examine  those  cases,  it  is 
proper  to  notice  another  limitation  which  is  im- 
posed upon  the  Legislature  in  making  classifications 
of  citizens.  The  limitation  is  stated  by  Judge 
Cooley   as    follows : 

"The  doubt  might  also  arise  whether  a  regula- 
tion made  for  any  one  class  of  citizens,  entirely 
arbitrary  in  its  character,  and  restricting  their 
rights,  privileges,  or  legal  capacities  in  a  manner 
before  unknown  to  the  law,  would  be  sustained, 
notwithstanding   its  generality. 

"Distinctions  in  these  respects  must  rest  upon 
some  reason  upon  which  they  can  be  defended — 
like  the  want  of  capacity  in  infants  and  insane 
persons;  and  if  the  Legislature  should  undertake 
to  provide  that  persons  following  some  specified 
lawful  trade  or  employment  should  not  have  capac- 
ity to  make  contracts,  or  to  receive  conveyances, 
or  to  build  such  houses  as  others  were  allowed  to 
erect,  or  in  any  other  way  to  make  such  use  of 
their  property  as  was  permissible  to  others,  it  can 
scarcely  be  doubted  that  the  Act  would  transcend 
the  due  bounds  of  legislative  power,  even  though 
no  express  constitutional  provision  could  be  pointed 
out  with  which  it  would  conflict.  To  forbid  to  a 
class  the  right  to  the  acquisition  or  enjoyment  of 
property  in   such    a   manner  as   should   be   permitted 
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to  the  community  at  large,  would  be  to  deprive 
them  of  liberty  in  particulars  of  primary  impor- 
tance to  their  pursuit  of  happiness;  and  those 
who  claim  the  right  to  do  so  ought  to  be  able 
to  show  a  specific  authority  therefor,  instead  of 
calling  upon  others  to  show  how  and  where  au- 
thority is  negatived."  Cooley's  Con.  Lim.,  pp. 
390-393. 

That  statutory  classifications  should  be  "  natural, 
and  not  arbitrary,"  was  recognized  by  this  Court 
in  Demoville   v.  Davidson   County^  3  Pickle,  218-223. 

It  is  believed  that  an  examination  of  the  re- 
ported cases  will  show  that  none  of  the  legislative 
classifications  of  citizens  which  have  been  sustained 
by  this  Court,  were  arbitrary  in  their  character. 
It  will  also  be  seen  that  all  of  them  were  made 
for  one  or  the  other  of  the  following  purposes, 
viz. :  (1)  For  the  purpose  of  taxation,  (2)  for 
police  purposes,  (3)  for  the  necessary  protection  of 
the  particular  class,  (4)  for  the  release  of  a  class 
from   some   particular  obligation   or  liability. 

In  the  case  of  State  v.  Schlier,  3  Heis.,  286, 
the  classification  was  made  for  the  purpose  of  tax- 
ation. The  Legislature  imposed  a  privilege  tax 
upon  photographers,  which  was  graded  according 
to  the  size  of  the  town  in  which  the  privilege 
was  exercised.  There  was  nothing  arbitrary  in 
such  a  classification.  On  the  contrary,  it  was 
natural  and  just  that  the  classification  should  be 
based  upon  the  idea  that  the  profits  of  the  busi- 
ness would  be  proportioned  to  the  size  of  the  town, 
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and  that  the  tax  should  be  proportioned  to  the 
profits.  Every  member  of  the  community  was  at 
liberty  to  engage  in  the  business  and  to  exercise 
his  art  either  in  a  city,  in  a  town,  or  in  the 
country,   as  he  might   elect. 

In  the  case  of  Fulghum  v.  Mayor,  8  Lea,  635, 
the  classification  was  made  for  the  purpose  of  tax- 
ation. A  license  tax  was  imposed  for  the  privi- 
lege of  keeping  a  hotel,  but  there  was  a  proviso 
that  hotels  having  less  than  ten  rooms  should  pay 
no  privilege  tax.  There  was  nothing  arbitrary  in 
such  a  classification.  It  was  natural  and  right 
that  the  tax  should  be  graded  according  to  the 
earning  capacity  of  the  hotel,  and  every  member 
of  the  community  was  at  liberty  to  engage  in  the 
business,  and  to  elect  whether  he  would  keep  a 
hotel   of   ten   rooms   or   less. 

In  the  case  of  Rabbins  v.  Taxivg  District,  18 
Lea,  303,  the  classification  was  made  for  the  pur- 
pose of  taxation.  A  law  provided  that  drummers, 
and  all  persons  not  having  a  regular  licensed  house 
of  business  in  the  taxing  district,  ofi^ering  for 
sale  or  selling  goods  by  sample  should  pay  a 
special  privilege  tax.  The  classification  in  that 
case  was  not  arbitrary.  Before  the  law  was  passed 
resident  merchants  were  required  to  pay  a  regular 
occupation  tax,  while  traveling  salesmen  or  drum- 
mers paid  no  tax.  It  was  natural  that  the  law 
should  remedy  this  inequality  by  requiring  drum- 
mers to  pay  a  privilege  tax.  Every  member  of 
the    community    was    at    liberty    to    engage    in    the 
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mercantile  business,   and   to   elect  whether  he  would 
be   a   resident  merchant   or   a  drummer. 

In  the  case  of  State  v.  Rauscher^  1  Lea,  96,  the 
classification  Was  made  for  police  purposes,  as  a  reg- 
ulation of  the  sale  of  intoxicating  liquors.  The  sale 
of  intoxicating  liquors  within  four  miles  of  an  in- 
corporated institution  of  learning  was  prohibited  by 
a  certain  law,  but  there  was  a  proviso  in  it  that 
the  law  should  not  apply  to  the  sale  of  such  liquors 
within  an  incorporated  town.  The  classification  in 
that  case  was  by  no  means  arbitrary.  It  was  sup- 
posed that  the  injurious  consequences  resulting  from 
the  sale  of  liquor  near  incorporated  institutions  of 
learning  would  be  much  reduced  by  restricting 
such  sales  to  incorporated  towns  where  adequate 
police  force  is  usually  maintained.  It  was  there- 
fore natural  and  right  to  restrict  the  sales  to  such 
towns.  Every  member  of  the  community  was  at 
liberty  to  engage  in  the  business,  and  to  elect 
whether  he  would  sell  within  an  incorporated  town 
or  not;  and  every  incorporated  town  was  allowed 
the  privilege  of  having  such  sales  made  witliin 
its   limits. 

Afterward  the  law  was  amended  so  as  to  di- 
vide the  incorporated  towns  of  the  State  into  two 
classes,  and  to  prohibit  such  sales  in  those  towns 
which  were  organized  under  the  Act  of  1882, 
while  the  privilege  of  allowing  such  sales  within 
their  limits  was  continued  to  the  other  towns  of 
the  State.  This  classification  was  purely  arbitrary. 
The    eflicacy   of    the    police   of    a    town   was    in    no 
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way  dependent  upon  whether  it  was  organized 
under  the  Act  of  1882  or  not;  and,  accordingly, 
this  Court'  held  that  the  attempted  discrimination 
between  the  difterent  towns  of  the  State  was  un- 
constitutional and  void.  Hatcher  cj-  Lea  v.  State^ 
12  Lea,   370,   371. 

In  the  case  of  Theilan  v.  Porter,  14  Lea,  627, 
the  classification  was  made  for  police  purposes,  to 
abate  nuisances.  An  Act  authorized  "the  several 
communities  embraced  in  the  territorial  limits  of 
all  such  municipal  corporations  in  the  State  as 
have  had,  or  may  have,  their  charters  abolished," 
etc.,  to  condemn  and  abate  as  nuisances  all  houses 
which  should  be  found  to  be  in  an  unsanitary  con- 
dition. 

The  classification  in  that  case  was  not  arbitrary, 
but  based  upon  the  natural  distinction  between 
houses  in  a  sanitary  and  houses  in  an  unsanitary 
condition;  and  every  community  whose  charter  had 
been  or  might  be  abolished,  was  entitled  to  the 
benefit   of   the   police    power   conferred   by   the   Act. 

In  the  case  of  Parks  v.  Parks,  12  Ileis.,  634, 
the  classification  was  made  for  the  necessary  pro- 
tection of  a  class  known  as  cotton  merchants, 
factors,  and  brokers,  by  giving  them  a  lien  for 
the  purchase-money  for  cotton  sold.  The  classifi- 
cation was  by  no  means  arbitrary.  The  business 
in  which  those  persons  were  engaged  had  a  special 
need  for  such  a  lien.  Every  citizen  of  the  State 
could  engage  in  the  business,  and  thus  become 
entitled  to  the  benefits   of   the   lien. 
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The  liens  given  to  mechanics,  landlords,  carriers, 
and  others,  are  all  supported  upon  the  same  con- 
siderations. Davis  V.  Staie^  3  Lea,  880;  DemoviUe 
V.   Davidson    County^   3   Pickle,   217. 

In  the  case  of  Davis  v.  StatCy  3  Lea,  380,  the 
classification  was  made  for  the  necessary  protection 
of  witnesses  from  the  rapacity  of  speculators,  the 
speculation  in  witness'  fees  being  deemed  by  the 
Legislature  detrimental  to  the  public  service.  Every 
citizen  of  the  State  who  should  become  a  witness 
would  be  entitled  to  the  benefit  of  the  protection 
afforded   by   the  Act. 

The  Act  did  not  deprive  the  witness  of  the 
power  of  free  disposition  of  his  fees  as  property, 
because  the  claim  of  a  witness  for  fees,  being  only 
a  chose  in  action,  was  not  assignable  at  common 
law,  and,  as  the  Legislature  first  made  such  claims 
assignable,  it  was  equally  within  its  competency  to 
take  away  that  quality.  Upon  the  same  principle 
the  Legislature  may  classify  minors,  married  women, 
lunatics,  and  other  persons  under  disability,  and 
enact  statutes  "for  their  assistance^  comfort^  and 
support:'  Cooley's  Con.  Lim.,  pp.  389,  390,  391. 
But  in  this  State,  while  it  is  recognized  as  the 
duty  of  the  government  "to  protect  and  provide  for 
those  who  are  incapable  of  taking  care  of  them- 
selves, it  is  the  duty  of  the  Legislature  to  pass 
general  laws  whereby  this  may  be  done.'*  Jones  v. 
Perry,  10  Yer.,  75.  The  fact  that  it  is  the  duty 
of  the  State  to  ^^  protect  and  provide  for  those  who 
are   incapable   of  taking  care  of  themselves,"  proves 
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that  the  State  cannot  legislate  to  deprive  them  of 
their  property  rights. 

In  the  case  of  Demoville  ^  Co.  v.  Davidson 
County^  3  Pickle,  218,  the  classification  was  made 
for  the  purpose  of  releasing  all  druggists  from 
liquor-dealer's  privilege  taxes  incurred  by  them, 
where  the  liquors  were  sold  in  good  faith,  for 
medical  uses  only,  and  the  druggists'  license  was 
not  used  by  them  as  a  blind  to  sell  liquors  as  a 
beverage.  It  was  held  by  this  Court  that  the 
class  of  druggists  thus  described  by  the  Act  form 
"a  natural  and^  not  an  arbitrary  class^''  and  were 
properly  distinguished  in  their  treatment  by  the 
State  from  those  who  had  been  guilty  of  selling 
liquor  under  the  guise  of  doing  a  regular  druggist's 
business. 

We  will  now  refer  to  those  cases  where  the 
Legislature  has  attempted  to  make  certain  classifi- 
cations among  citizens,  which  classifications  this 
Court  has  held  were  not  within  the  constitutional 
power  of  the   Legislature   to   make. 

In  the  case  of  Morgan  v.  Beed^  2  Head,  275, 
an  Act  of  1856  declared  that  the  title  of  all  per- 
sons to  any  slave  sold  under  judicial  proceedings 
under  the  Act  of  1827,  and  to  which  the  heirs 
distributees,  etc.,  were  not  made  parties,  should  be 
forever  barred,  unless  suit  should  be  brought  within 
six  months  after  the  passage  of  the  Act  of  1856. 
It  was  held  that  the  Act  of  1856  was  unconsti- 
tutional.     The  Act   may,   in  fact,  have   embraced   a 

large  number  of  cases,  in  which  very  many  persons 
34— 5  p 
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may  have  been  interested;  in  fact,  it  was  sought 
to  be  justified  as  a  "relief  measure;"  but  there 
were  no  reasons  why  the  statute  of  limitations 
should  be  reduced  to  six  months,  in  order  to  meet 
the  exigencies  of  those  cases  that  were  not  equally 
applicable  to  all  other  cases,  where  void  or  irreg- 
ular sales  of  slaves  had  been   made. 

In  the  case  of  Memphis  v.  Fisher^  9  Bax.,  239, 
an  Act  provided  that  municipal  corporations  with 
a  population  of  35,000  or  more  might  prosecute 
suits  without  giving  bond  for  costs.  It  was  held 
to  be  unconstitutional.  For,  thoygh  municipal 
corporations  possess  some  powers  pertaining  to 
sovereignty,  yet,  when  they  become  suitors,  they 
stand  as  individuals;  and  there  were  no  reasons 
why  they  should  be  exempted  from  giving  bond 
for  costs  that  would  not  be  equally  applicable  to 
an   individual. 

In  the  case  of  Brown  v.  Haywood^  4  Heis.,  360, 
an  Act  provided  that  in  any  county  of  the  State 
where  civil  suits  had  been  removed  from  the  county 
in  which  they  had  been  originally  brought,  they 
should  be  transferred  back  to  the  original  county 
upon  the  affidavit  of  three  unconditional  Union 
men  of  the  original  county,  that  justice  could 
be  done  all  parties.  The  Act  was  held  to  be 
unconstitutional.  There  were  no  reasons  why 
suits  already  transferred  should  be  sent  back, 
that  were  not  equally  applicable  to  suits  that 
might  afterward  be  transferred;  and  there  were 
no  reasons  why  the  affidavits  of  Union  men  should 
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have   any  more  weight   than   the  affidavits   of   otiier 
men. 

In  the  case  of  Wally  v.  Kennedy^  2  Yer.,  554, 
an  Act  provided  that  any  suit  brought  in  the 
name  of  an  Indian  reservee,  to  recover  certain 
lands,  should  be  dismissed  if  it  were  shown  tlint 
it  was  being  prosecuted  for  the^  benefit  of  any 
person  other  than  the  one  in  whose  name  suit 
was  brought.  The  Act  was  held  to  be  uncon- 
stitutional. There  were  no  reasons  why  a  suit 
prosecuted  in  the  name  of  an  Indian  reservee,  for 
the  use  of  another,  should  be  dismissed,  that  were 
not  equally  applicable  to  every  case  where  tlie 
equitable  owner  of  real  estate  sued  in  the  name 
of   the   person   holding  the   legal   title. 

In  Bank  v.  Cooper^  2  Yer.,  599,  an  Act  of  the 
Legislature  undertook  to  deprive  the  debtors  of 
the  Bank  of  the  State  of  Tennessee  of  the  right 
of  trial  by  jury  and  of  the  right  of  appeal.  It 
was  held  to  be  unconstitutional.  There  were  no 
reasons  why  the  debtors  of  that  bank  should  be 
deprived  of  their  rights  that  were  not  equally  ap- 
plicable to  all  other  debtors,  where  the  debts  arose 
from   similar  contracts. 

In  the  case  of.  Budd  v.  State,  8  Hum.,  492,  an 
Act  created  a  new  felony  in  relation  to  the  officers, 
agents,  and  servants  of  the  Union  Bank.  This 
Court  held  that  it  was  unconstitutional.  There 
were  no  reasons  why  the  officers,  agents,  and  serv- 
ants of  that  bank  should  be  subjected  to  the 
felony  in   question   that  were   not   equally  applicable 
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to    the    officers,    agents,    and    servants    of   all    other 
banks. 

In  the  case  of  McKinney  v.  Hotel  Company,  12 
Heis.,  104,  an  Act  authorized  a  certain  hotel  com- 
pany to  contract  to  pay  interest  at  the  rate  of 
ten  per  cent,  per  annum  upon  a  loan  of  $100,000. 
The  Act  was  held  to  be  unconstitutional.  There 
were  no  reasons  why  that  company  should  be  al- 
lowed to  contract  to  pay  ten  per  cent,  interest  that 
were  not  equally  applicable  to  all  other  companies 
or  individuals  who  might  wish  to  borrow  money; 
and  there  were  no  reasons  why  those  who  loaned 
money  to  that  company  should  be  allowed  to  charge 
ten  per  cent,  that  were  not  equally  applicable  to 
all   the   money   lenders   of   the   State. 

In  Daly  v.  State,  13  Lea,  232,  an  Act,  in  ef- 
fect, created,  as  a  new  privilege,  the  right  to  sell 
pools  on  horse-races,  and  to  limit  the  exercise  of 
the  privilege  to  a  certain  class  of  private  corpora- 
tions. This  Court  held  the  Act  to  be  unconstitu- 
tional. There  were  no  reasons  why  those  corpora- 
tions should  be  allowed  the  privilege  of  selling 
l)Ool8  that  were  not  equally  applicable  to  all  other 
corporations  or  individuals  in  the  State  who  might 
wish   to   exercise   that  privilege. 

In  Barkholtz  v.  State,  16  Lea,  72,  73,  an  Act 
made  it  lawful  to  sell  pools  under  certain  circum- 
stances, but  it  contained  a  proviso  that  it  should 
not  apply  to  counties  having  a  population  of 
less  than  75,000  inhabitants  by  the  United  States 
census   last    taken   just    preceding    the    date    of   the 
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offense.  Davidson  and  Shelby  were  the  only  coun- 
ties in  the  State  which  had  75,000  inhabitants  by 
the  last  United  States  census.  It  was  held  that 
the  Act  was  unconstitutional.  There  were  no 
reasons  why  pool-selling  should  be  made  unlawful 
in  Davidson  and  Shelby  Counties  that  were  not 
equally  applicable  to  all  the  other  counties  of  the 
State. 

« 

In  the  case  of  Woodard  v.  Brien^  14  Lea,  522, 
523,  an  Act  declared  that  real  estate  should  not 
be  affected  by  the  lien  of  a  judgment  until  an 
abstract  of  the  judgment  was  recorded  in  the 
Register's  office,  but  it  contained  a  proviso  that  it 
should  apply  only  to  counties  that  had,  by  the 
census  of  1870,  a  population  of  not  less  than  40,- 
000  inhabitants.  Davidson  and  Shelby  were  the 
only  counties  in  the  State  to  which  the  Act  could 
apply.  It  was  held  to  be  unconstitutional.  There 
were  no  reasons  why  judgment  liens  should  be  re- 
corded in  those  counties  that  were  not  equally  ap- 
plicable to  all   the   other  counties   of  the   State. 

In  Neeley  v.  State^  4  Lea,  316,  the  charter  of  a 
railroad  company  exempted  its  directors  from  jury 
duty.  The  exemption  was  held  to  be  unconstitu- 
tional. There  were  no  reasons  why  the  directors 
of  that  company  should  be  exempted  from,  jury 
duty  that  were  not  equally  applicable  to  all  the 
citizens  of   the   State. 

In  Green  ^  Currey  v.  State^  15  Lea,  708-710, 
an  Act  provided  that  fifteen  per  cent,  of  the 
voting  population   of   a   county  might   organize  into 
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militia,  and  be  exempt  from  jury  duty.  It  was  held 
that  the  exemption  was  unconstitutional.  There 
were  no  reasons  why  those  who.  organized  as  mili- 
litia  should  be  exempt  from  jury  duty  that  were 
not  equally  applicable  to  all  the  other  citizens  of 
the   State. 

In  Ragio  v.  Siaie^  2  Pickle,  272,  an  Act  made 
it  a  misdemeanor  for  any  one  engaged  in  the 
business  of  a  barber  to  keep  open  bath-rooms  on 
Sunday.  It  was  held  that  the  Act  was  unconsti- 
tutional. There  were  no  reasons  why  barbers 
should  be  prohibited  from  keeping  bath-rooms 
open  on  Sunday  that  were  not  equally  applicable 
to  inn-keepers  and  all  other  persons  who  kept  and 
used  bath-rooms  for   profit. 

We  conclude,  upon  a  review  of  the  cases  re- 
ferred to  above,  that  whether  a  statute  be  public 
or  private,  general  or  special  in  form,  if  it  at- 
tempts to  create  distinctions  and  classifications  be- 
tween the  citizens  of  this  State,  the  basis  of  such 
classification   must  be   natural,   and   no.t  arbitrary. 

If  the  classification  is  made  under  Article  XI., 
Section  8,  of  the  Constitution  for  the  purpose  of 
conferring  upon  a  class  the  benefit  of  some  special 
right,  privilege,  immunity,  or  exemption,  there  must 
be  some  good  and  valid  reason  why  that  particular 
class    should    alone   be   the   recipient   of    the  benefit. 

If  the  classification  is  made  under  Article  L, 
Section  8,  of  the  Constitution  for  the  purpose  of 
subjecting  a  class  to  the  burden  of  some  special 
disability,   duty,   or   obligation,   there    must  be    some 
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good  and  valid  reason  why  that  particular  claes 
should   alone  be  subjected  to  the  burden. 

Another  essential  to  the  validity  of  every  legis- 
lative classification,  whether  it  be  made  under 
Article  XI.,  Section  8,  or  under  Article  I.,  Section 
8,  is  that  it  must  not  violate  any  other  provision 
of  the  Constitution,  whether  such  provision  be  ex- 
pressed  or  implied. 

Article  I.,  Section  30,  of  the  Constitution  ex- 
pressly provides  that  no  hereditary  emoluments, 
privileges,  or  honors,  shall  be  granted  or  conferred 
in  tbis  State,  and  therefore  the  Legislature  cannot, 
under  Article  XI.,  Section  8,  grant  any  hereditary 
privileges  or  honors  upon  a  class,  however  meri- 
torious  or  large   the  class  may  be. 

Though  the  Constitution  does  not  expressly  pro- 
hibit the  taking  of  private  property  for  private 
use,  yet  it  has  been  held  to  do  so  by  implication. 
Harding  v.  Goodlettj  3  Ter.,  52;  Clark  v.  White^ 
2  Swan,  549 ;  Memphis  Freight  Co.  v.  Mayor y  etc.^ 
4  Cold.,  425;  and  therefore  the  Legislature  cannot, 
under  Article  I.,  Section  8,  deprive  one  class  of 
citizens  of  their  property  to  "give"  it  to  another, 
however  small  or  odious  the  class  may  be  from 
which  the  property  is  taken,  or  however  large  and 
meritorious  the  class   may  be   to   which   it  is   given. 

Under  Article  I.,  Section  8,  an  individual  may 
be  deprived  of  his  property  in  many  instances 
where  the  action  of  the  Legislature  would  be 
clearly   con  sti t u  ti  onal . 

The   property  of  an   individual   may  be  taken   by 
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summary  proceedings  for  the  payment  of  his  taxes, 
or  by  judicial  proceedings  to  compel  the  perform- 
ance of  his  contracts,  or  to  recover  damages  for 
the  breach  of  his  contracts,  or  for  torts  committed 
by  him,  or  it  may  be  taken  as  a  punishment  for 
his  crimes.  But  the  property  of  an  individual 
cannot  be  taken  under  that  section,  or  any  other 
section  of  the  Constitution,  when  it  is  taken  from 
him   merely  to  ^^give''   it  to   another. 

A  law  which  violates  any  provision  of  the 
Constitution,  whether  the  provision  be  expressed 
or  implied,  cannot  be  the  "l^aw  of  the  land,"  be- 
cause an  unconstitutional  law  is,  in  fact,  no  law 
at  all.      Cooley's   Con.   Lim.,   p.   3. 

The  general  statutes  of  descent  and  distribution 
of  this  State,  as  contained  in  the  Code  of  ]858, 
§§2420-2430,  classify  the  citizens  of  this  State 
into  those  who  die  testate  and  those  who  die  in- 
testate. Any  person  who  has  capacity  in  the  law 
to  make  a  last  will  and  testament  can  select  the 
class  to  which  he  will  belong.  He  may  make  his 
own  will  if  he  prefers  to  die  testate,  and  if  he 
prefers  to  die  intestate  he  can  adopt  the  disposi- 
tion of  his  estate  provided  for  in  the  statutes  of 
descent  and  distribution.  If  he,  from  infancy, 
lunacy,  or  other  disability,  has  not  capacity  in  the 
law  to  make  a  will,  he  cannot  select  the  class  to 
which  he  will  belong;  he  is  forced  into  the  class 
of  intestates,  and  the  disposition  of  his  estate  is 
necessarily  controlled  by  the  statutes  of  descent 
and    distribution.       Those     statutes    direct    that    the 
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land  of  an  intestate  owner  shall  descend  to  hi^ 
heirs,  and  that  his  personal  property,  after  pay- 
ment of  debts,  shall  go  to  his  next  of  kin.  In 
no.  instance  do  they  direct  that  any  part  of  his 
estate  shall  go  to  those  who  are  strangers  in  blood 
to  him.  They  are  in  full  accord  with  the  princi- 
ple announced  by  this  Court,  that  it  is  the  duty 
of  the  State,  by  general  laws,  "^o  protect  and  pro- 
vide for  those  who  are  incapable  of  taking  care 
of   themselves."      Jones  v.   Peiry,   10  Yer.,   75. 

They  do  not  proceed  upon  the  novel  idea  that 
the  State  has  the  right  to  seize  upon  the  property 
of  an  intestate  minor  or  lunatic,  and  appropriate 
it  to  the  State's  own  use  or  "give"  it  away  to 
strangers.  On  the  contrary,  they  proceed  upon 
the  ancient  doctrine  that  the  king  took  the  cus- 
tody of  intestate  property  "wo^  for  his  own  use," 
but   "  to    the    intent    that    it    should    be    preserved 

a 

and  disposed  of  for  the  burial  of  the  deceased,  the 
payment  of  his  debts,  to  advance  his  wife  and 
children,  if  he  had  any,  and  if  not,  then  those  of 
his  blood."      Hughlett  v.   Hughlett^   5   Hum.,  464. 

They  fully  recognize  that  "the  right  to  trans- 
mit property  by  descent  to  one^s  own  offspring  is 
dictated  by  the  voice  of  nature."  2  Kent's  Com., 
p.    326. 

In  their  main  features  those  statutes  have  stood 
as  the  law  of  this  State  from  the  time  of  its  ad- 
mission into  the  Union  down  to  the  present  time, 
and,  though  various  changes  have  been  made  in 
them  from  time  to  time,  the  principle  that  a  man's 
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intestate  property  shall  go  to  his  own  heirs  or 
next  of  kin  has  been  at  all  times  recognized  and 
preserved  until  the  passage  of  the  Act  of  April 
1,  1885,  which  is  the  Act  in  controversy  in  this 
case. 

The  Act,  in  brief,  provides  that  if  the  personal 
estate  of  an  intestate  lunatic  was  derived  from  an 
intestate  husband  or  wife  it  shall  go,  not  to  the 
next  of  kin  of  the  lunatic,  but  to  the  next  of 
kin   of   the  person   from   whom  it  was  so  derived. 

It  is  said,  though  incorrectly,  that  the  Act  of 
1885  was  modeled  upon  paragraph  3  of  §  2420  of 
the  Code  of  1858,  which  provides  that  where  land 
came  to  the  intestate  by  giftj  devise,  or  descent 
from  a  parent,  or  the  ancestor  of  a  parent,  and 
the  intestate  die  without  issue,  if  he  have  brothers 
or  sisters  of  the  paternal  line  of  half-blood,  and 
brothers  and  sisters  of  the  maternal  line  also  of 
the  half-blood,  then  the  land  shall  be  inherited  by 
such  brothers  and  sisters  on  the  part  of  the  pa- 
rent from  whom  the  estate  came,  in  the  same 
manner  as  by  brothers  and  sisters  of  the  whole 
blood  until  the  line  of  such  parent  is  exhausted 
of  the  half-blood  to  the  exclusion  of  the  other 
line.  If  the  intestate  have  no  brothers  or  sisters, 
then  it  shall  be  inherited  by  the  parent,  if  living, 
from  whom  or  whose  ancestors  it  came  in  prefer- 
ence to  the  other  parent.  If  both  parents  be 
dead,  then  by  the  heirs  of  the  parent  from  whom 
or   whose   ancestors   it   came. 

It   will    be    seen    that    paragraph    8   of   §2420    of 
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the  Code  applies  impartially  to  all  intestates,  while 
the   Act  of  1885   applies   only   to  lunatic  intestates. 

It  is  said  that  the  proportion  of  lunatics  to 
sane  persons  is  as  but  one  to  a  thousand.  One 
objection  to  special  laws  is  that  they  single  out 
one  or  a  few  odious  or  helpless  individuals  and 
undertake  to  regulate  his  or  their  rights  by  a  rule 
difterent  tyom  that  which  is  applicable  to  the  com- 
munity at  large,  and  by  which  the  great  body  of 
the  people,  or  the  legislators  themselves,  would  not 
be  willing  to  be  bound.  Wally  v.  Kennedy,  2 
Yer.,   557;    Cooley's  Con.   Lim.,  p.   391. 

There  are  no  reasons  why  lunatics  should  be 
deprived  of  the  right  to  transmit  their  prop- 
erty by  inheritance  to  their  heirs  or  next  of  kin 
that    do    not    apply    equally    to     persons    who     are 

sane. 

Suppose    Mrs.    Gee,  who    was    a    sister    of    Mrs. 

Morris,  had  derived  personal  property  from  an  in- 
testate husband,  then,  upon  her  death,  as  she  was 
sane,  the  property  would  go  under  the  general  law 
to  her  next  of  kin;  but  under  the  Act  of  l?85 
the  property  which  Mrs.  Morris  derived  from  her 
husband  must  go  to  those  who  are  strangers  in 
blood  to  her.  Why  should  so  important  a  dis- 
tinction be  made  between  two  sisters?  The  only 
answer  which  we  have  heard  is,  that  one  of  them 
was   sane   and   the   other   insane. 

It  will  be  seen  that  paragraph  8  of  §2420  of 
the  Code  applies  impartially  whether  the  property 
came    to    the    intestate    by    gift,    devise,   or    descents 
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while    the   Act    of    1885    applies    only    to    property 
which   came   from   an   intestate  husband   or  wife. 

There  are  no  reasons  why  an  intestate  widow 
should  be  deprived  of  the  right  to  transmit  to  her 
own  next  of  kin  property  inherited  by  her  from 
her  husband  that  do  not  apply  equally  to  property 
which  she  may  have  derived  from  him  by  gift  or 
bequest. 

If  K.  J.  Morris  had  bequeathed  the  property  in 
controversy  to  his  widow,  the  Act  of  1885  would 
not  have  applied,  and  the  property  would  have 
gone  to  her  next  of  kin  under  the  general  law. 
But  instead  of  making  a  written  will  he  seems  to 
have  preferred  to  die  intestate,  and  thus  adopt  the 
will  which  the  State  suggested  for  him  in  its 
general  statute  of  distribution;  and  yet,  merely 
because  he  left  the  property  to  his  wife  in  the 
one  way  rather  than  in  the  other,  she  is  to  be 
deprived  of  the  right  to  transmit  it  to  her  own 
next   of  kin. 

It  will  be  seen  that  paragraph  3  of  §2420  of 
the  Code  does  not  apply  except  where  the  intestate 
dies  without  issue,  and  yet  the  Act  of  1885  would 
have  deprived  Mrs.  Morris  of  the  right  to  transmit 
her  own  property  to  her  own  children.  Her 
children  by  a  marriage  prior  or  subsequent  to  her 
marriage  with  K.  J.  Morris  would  have  been  dis- 
inherited, and  even  her  children  by  him  would 
have  taken  her  property,  not  as  her  next  of  kin 
but   as   his. 

It  will  be  seen  that  while  paragraph  3  of  §  2420 
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of  the  Code  establishes  a  certain  preference  as  be- 
tween the  heirs  of  an  intestate,  it  does  not  direct 
that  any  part  of  his  estate  shall  go  to  those  who 
are  strangers  in  blood  to  him ;  it  does  not  deprive 
him  of  the  right  to  transmit  his  own  estate  by 
inheritance  to  his  own  blood  kin.  But  the  Act 
of  1885  deprives  a  lunatic  widow  of  all  power  to 
transmit  to  any  of  her  blood  kin  any  of  the  per- 
sonal property  which  she  may  have  derived  from 
her  intestate  husband,  and  directs  that  the  whole 
of  it  shall  go  to  those  who  have  not  a  drop  of 
her   blood   in   their   veins. 

The  minute  classification  and  sub  -  classification 
adopted  by  the  Act  of  1885,  first  forced  Mrs. 
Morris  into  the  class  known  as  lunatics,  where 
the  majority  against  her  at  once  became  a  thou- 
sand to  one.  It  then  forced  her  into  a  subclass 
composed  of  only  those  lunatics  who  had  derived 
property  from  a  husband  or  wife.  It  then  forced 
her  into  a  still  smaller  subclass  comprising  only 
those  lunatics  who  had  derived  property  from  an 
intestate  husband   or  wife. 

The  probability  is  that  there  are  very  few  per- 
sons in  the  State  who  would  answer  the  description 
of  the  subclass  into  which  Mrs.  Morris  was  finally 
forced  by  the  Act  of  1885.  Assuming,  however, 
that  the  Legislature  has  the  power,  in  a  proper 
case,  to  make  its  classification  as  minute  as  it  sees 
proper,  yet  we  hold  that  the  classification  must 
"be   natural   and   not   arbitary." 

We    think    that    the    classification    made    by    the 
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Act  of  1885  is  unuatural,  arbitrary,  and  capricious, 
and  for  that  reason  we  hold  it  to  be  unconsti- 
tutional. We  are  also  of  opinion  that  it  deprived 
Mrs.  Morris  of  the  right  to  transmit  her  estate  to 
her  own  next  of  kin;  that  such  a  right  is  "prop- 
erty;" that  the  Legislature  undertook,  in  eflFect,  to 
take  her  property  away  from  her  and  "give"  it  to 
those  who  were  strangers  in  blood  to  her;  and  afi 
the  Legislature  cannot  take  private  property  for 
private  use,  the  Act  violates  the  Constitution,  and 
for  that  reason   it  is   not  the  "law   of  the  land." 

This  conclusion  renders  it  unnecessary  to  examine 
the  constitutional  questions  as  to  whether  the  sub- 
stance of  the  Act  was  sufficiently  expressed  in  its 
title,  or  whether  it  sufficiently  recites  the  law  which 
it  was  intended  to  repeal  or  amend.  This  case, 
however,  serves  well  to  show  that  those  require- 
ments of  the  Constitution  may  have  been  intended 
to  notify  persons  who  may  have  an  interest  in 
opposing  such  legislation,  as  well  as  to  inform  the 
members  of  the  Legislature  of  the  true  character 
of  the   legislation  proposed   to   be   enacted. 

Upon  the  grounds  above  stated,  we  affirm  'the 
decree  of  the  Chancellor.  The  costs  of  this  Court 
will  be  paid  by  the  appellants,  the  next  of  kin  of 
K.  J.  Morris,  deceased,  and  the  costs  of  the  Court 
below  will   be  paid   as   adjudged  by  the   Chancellor. 

Judge  Snodgrass  dissents  from  the  holding  that 
the  Legislature  has  not  power  to  provide  that  estates 
of  intestates  shall  go  to  others  than  those  of  their 
blood. 
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McCarthy  v.  State. 
{Nashville.    January  20,  1891.) 

1.  Contempt  of  Court.     Preventing  attendance  of  witness. 

To  prevent,  or  to  attempt  to  prevent,  the  attendance  upon  a  Court  of 
this  State  of  a  legally  summoned  .witness,  by  intimidation  or  other 
improper  means,  is  such  "unlawful  interference  with  the  process  or 
proceedings  of  the  Court "  as  constitutes  a  contempt,  even  when  done 
by  a  person  not  a  party  to  the  cause  in  which  the  witness  was  required 
to  attend. 

Code  construed:  §4881  (M.  &  V.) ;  §4106  (T.  &  S.). 

<  • 

2.  Same.     Same,     Punishment  here,  though  acts  -were  done  outside  State. 

And  Courts  of  this  State  have  jurisdiction  to  punish  such  unlawful  in- 
terference with  their  process,  although  the  acts  constituting  the  con- 
tempt were  done  outside  the  State  for  the  purpose  of  inducing  a 
non-resident  witness  to  disobey  a  lawful  summons  to  attend  upon  a 
Court  in  this  State. 

3.  Same.     Power  of  Criminal  Courts  to  punish. 

Criminal  Courts  possess  the  same  power  as  Circuit  Courts  to  punish  for 
contempt,  and  may  therefore  impose  fine  not  exceeding  ten  dollars 
and  imprisonment  not  exceeding  six  months,  for  such  offense. 

Cdde  construed:  §4882  (M.  &  V.) ;  J 4107  (T.  &  S.). 


FROM     DAVIDSON. 


Appeal  in  error  from  Criminal  Court  of  Davidson 
County.     John    A.  Fitb,  J.,  sitting  by  interchange. 
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QuARLES   &  TuRLEY  for  McCarthy. 

Attorney-general  Pickle   for   State. 
• 

TuRNBY,  Ch.  J.  Armlee.  and  Depew  were  in- 
dicted for  larceny  and  obtaining  money  under  false 
pretenses.  William  Lodge,  who  lived  in  Alabama, 
was  prosecutor.  He  had  been  summoned  and  also 
recognized  to  appear  at  the  trial.  McCarthy,  with 
others,  went  to  the  home  of  Lodge  and  proposed 
to  compromise  the  case,  and  told  him  if  he  came 
to  Nashville  he  would  get  nothing;  that  it  would 
not  be  safe  for  him  to  come — made  him  believe 
he  would  have  no  protection  if  he  came — and  paid 
the   sixty   dollars   stolen. 

The  Judge  of  the  Criminal  Court,  after  arraign- 
ment, plea,  and  proof,  fined  McCarthy  fifty  dollars 
and  imprisoned  him  ten  days  for  contempt  of 
Court.  There  is  no  error  in  this.  It  is  a  power 
inherent  in  all  Courts  of  Record  to  enforce  their 
orders,  judgments,  and  decrees,  and  the  execution 
of  their  process,  as  well  as  to  prevent  all  interfer- 
ence  with   the   carrying  out   of   the   same. 

The  prosecutor.  Lodge,  was  so  far  within  the 
jurisdiction  of  the  Court  as  that  forfeiture  could 
have  been  taken  against  him  for  failing  to  appear. 
He  was  legally  bound  to'  appear  and  give  evidence. 
McCarthy  interfered,  and,  by  exciting  his  fears, 
prevented  him  from   doing   so.  • 

Section  4881  of  the  (M.  &  V.)  Code  is  directly 
in    point.      It    makes    the    "abuse    of,    or   unlawful 


DECEMBER  TERM,  1890.  545 

McCarthy  v.    State. 

interference  with,  the  process  or  proceedings  of 
the  Court"   a  contempt  of  Court. 

Section  4882 — which  provides:  "The  punishment 
for  contempt  may  be  by  fine  or  *  imprisonment,  or 
both;  but,  when  not  otherwise  specially  provided, 
the  Chancery,  Circuit,  and  Supreme  Courts  are 
limited  to  a  fine  of  fifty  dollars  and  not  exceeding 
ten  'days'  imprisonment,  and  other  Courts  are  lim- 
ited  to  a  fine  of  ten  dollars" — does  not  limit  the 
Criminal  Court  to  a  mere  fine  of  ten  dollars.  It 
was  certainly  the  intention  of  the  Legislature  to 
include  in  the  terms  "  Circuit,  Chancery,  and  Su- 
preme Courts "  all  Courts  of  Record  exercising  a 
general  jurisdiction.  The  Judges  of  the  Circuit, 
Criminal,  and  Chancery  Courts  are  authorized  to 
inte*rchange  ridings  throughout  the  State,  and 
thereby  to  exercise  the  jurisdiction  conferred  upon 
each.  In  several  iustanoes  the  Circuit  and  Crim- 
inal Courts  are  united,  and  in  a  very  large  major- 
ity of  instances  the  Circuit  Court  has  exclusive 
jurisdiction  over  criminal  causes,  there  being  but 
few     exclusively     Criminal     Courts     in     the     State. 

When  we  consider  the  character  of  the  Courts 
in  the  State,  we  conclude  a  Criminal  Court  is,  to 
all  intents,  a  Circuit  Court,  and  we  are  not  per- 
mitted to  isolate  the  few  strictly  Criminal  Courts, 
and  declare  they  have  less  power  to  maintain  their 
respectability,  safety,  and  existence  than  have  the 
many  Circuit  Courts  clothed  with  a  mixed  civil 
and  criminal  jurisdiction.  Criminal  Courts  were 
only    established     in     the    most     densely     populated 
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parts  of  the  State,  and  for  the  relief  of  the  Cir- 
cuit Courts.  Their  establishment  was  a  carrying 
off  from  one  jurisdiction  and  a  transfer  to  another. 
The  transfer  carried  with  it  the  jurisdiction  at- 
tached  at  the  time  it  was  made. 

If  the  rule  contended  for  prevailed,  it  would 
create  the  awkward  anomaly  of  a  Judge  having 
the  power  in  one  department  of  his  duties  to 
punish  in  one  way  for  contempt,  and  in  another 
department  in  a  different  and  ineffective  way.  He 
might  tine  fifty  dollars  and  imprison  in  civil 
causes  for  comparatively  slight  offenses,  and  fine 
only  ten  dollars  for  the  most  aggravated  contempt 
in   criminal  cases. 

The  enforcement  of  the  criminal  laws  is  more 
important  to  society  than  that  of  the  civil.  The 
Legislature  has  always  so  regarded  it,  as  is  seen 
by  reference  to  the  statutes,  and  we  may  not  infer 
it   meant  to   cripple   their  administration. 

In  the  case  before  us  we  have  a  Circuit  Judge 
on  interchange  with   a  Judge   of  a   Criminal   Court. 

If  the  offense  had  been  committed  in  Judge 
Fite's  circuit,  there  could  be  no  question  of  his  au- 
thority to  inflict  the  punishment  he  has  proposed  to 
inflict  in  Nashville;  or,  if  while  Judge  Ridley  was 
on  Judge  Fite's  circuit  a  like  offense  had  occurred, 
there  would  be  no  doubt  of  his  power  to  so  punish. 

We  are  unable  to  see  why  or  by  what  process 
the  interchange  has  lost  jurisdiction  to  the  one 
and   conferred   it   upon   the   other. 

Judgment  affirmed. 
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Turner  v.  State. 
{Nashville.    January  22,  1891.) 

1.  Murder.     Second  J^^^e,     Evidence  sufficient. 

The  facts  set  out  in  Court's  opinion  are  held  sufficient  to  support  verdict 
for  murder  in  second  degree  with  sentence  of  fifteen  ^ears*  imprison- 
ment.    {Post,  pp.  Jjo-sss.) 

2.  Criminal  Practice.     Appointment  of  Attontey-general pro  tern. 

Appointment  of  Attorney-general /^r^/lfw.,  by  an  order  reciting  that  it 
was  mad«  **on  account  of  the  sickness"  of  the  regular  Attorney- 
general,  is  valid,  and  within  the  authority  conferred  by  the  constitu- 
tional provision  empowering  the  Courts  to  make  such  appointment 
**  in  all  cases  where  the  Attorney  for  any  district  fails  or  refuses  to 
attend  and  prosecute  according  to  law."  To  state,  in  the  order,  a 
sufficient  cause  for  the  failure  of  the  regular  Attorney-general  to 
attend,  or  for  his  failure  to  prosecute  if  present,  is  the  same  thing, 
in  legal  effect,  as  to  state  that  he  failed  "to  attend  and  prosecute." 

{Post,  pp.  SSS-SSS-) 

« 

,  Constitution  construed:  Art.  VI.,  Sec.  5. 
Code  cited:  §24733.  6083  (M.  &  V.)  ;  §§3962,  5242  (T.  &  S.). 

Cases  cited  and  approved:  Douglass  v.  State,  6  Yer.,  529;  Isham  v. 
State,  I  Sneed,  114. 

Cited  and  distinguished  or  disapproved:  Hite  v.  State,  9  Yer.,  202; 
Staggs  V.  State,  3  Hum.,  374;  Pippin  v.  State,  2  Sneed,  45. 

3.  Same.      Grand  jury.     Mode  of  selection. 

A  Judge,  who  is  directed  and  authorized  by  statute  to  appoint  the 
grand  jury  of  his  Court,  has  performed  that  duty  in  a  valid  manner, 
where,  instead  of  designating  thirteen  jurors  in  the  first  instance,  he 
appointed  and  designated  thirty-seven  good  and  lawful  men,  from 
whom  he  selected  a  grand  jury  by  lot  in  the  usual  way — the  Judge 
afterward  accepting  and  approving  the  thirteen  jurors  whose  names 
were  drawn.     {Post,  pp.  ss^>  559-) 

Code  construed:  §4253  (T.  &  S.). 
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4.  Same.     Same.     Same.     Objection  frivolous  and  comes  too  late  afUt  appeal. 

Moreover,  objection  to  the  method  pursued  by  the  Judge  in  impaneling 
the  grand  jury  "savors  too  much  of  refinement,  even  for  criminal 
proceedings,"  and  comes  too  late,  being  made  for  the  first  time  in 
ihis  Court.     {Post^  p.  SS9') 

Cases  cited  and  approved:  State  v.  Cole,  9  Hum.,  628;  McTigue  r. 
State,  4  Bax.,  314;  Wallace  v.  State,  2  Lea,  31;  State  v.  Dines,  10 
Hum.,  512. 

5.  Same.     Argufnent  of  coutisel. 

Ii  affords  no  cause  for  reversal  that  counsel  for  the  State,  in  his  argu- 
ment in  a  murder  case,  referred  in  a  general  way  to  the  Cincinnati 
riot  as  a  historical  fact.     [^Post^  p.  S^S-) 

6.  Same.     Remarks  of  bystander  in  hearing  of  jury  does  not  vitiate  verdict. 

Court  will  not  set  aside  verdict  in  a  criminal  case  solely  upon  the 
ground  that  a  by-stander  made  an  improper  remark  in  the  presence 
of  the  jury  during  their  consideration  of  the  case.     [Post,  p.  ^64.) 

7.  Evidence.     Defendants  statement  made  after  the  killing  not  admissible^ 
when. 

Where  it  is  entirely  clear  upon  the  proof  that  the  deceased  made  no 
demonstration  indicating  that  he  had  a  weapon,  or  that  he  intended 
to  draw  one  at  the  time  he  was  fatally  shot,  it  is  not  error  to  reject 
defendant's  statement,  made  a  few  minutes  after  the  difficulty  had 

-  ended,  to  the  offiter  arresting  him,  in  which  he  said:  **Hold  on, 
those  men  [meaning  deceased  and  his  friend]  are  armed."  This 
statement,  if  admitted,  only  proves  defendant's  belief  that  deceased 
was  armed,  which,  in  the  absence  of  any  demonstration,  was  wholly 
immaterial.     {Post^  p.  S59') 

iJ.  Same.     Dying  declaration.     Mode  of  prmnng. 

Where  dying  declaration  was  committed  to  writing,  and  signed  by  the 
declarant  at  the  time  it  was  made,  the  writing,  if  in  existence,  is  the 
primary  evidence  of  such  declaration,  and  must  be  produced.  Parol 
evidence  of  such  declaration  is  not  admissible.     {Post,  pp.  Jjg,  S^o.) 

Case  cited  and  apj)roved :  Epperson  v.  State,  5  Lea,  297. 

Cited  and  distinguished :  Beets  v.  State,  Meigs,  109. 

9.  Same.     Same.      Verified  by  oath. 

Dying  declarations,  verified  by  the  declarant's  oath,  are  admissible  in 
evidence.     "The  dying  declaration  has  the  sanction  of  an  oath,  and 
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therefore  the  added  oath  can  give  it  no  additional  verity.  Two  men 
swearing  to  a  statement  may  strengthen  it,  but  one  man  swearing  to  it 
a  second  time  cannot."     (Post,  pp.  j6o,  j6/.) 

10.  Evidence.     Admission  of  irrelevant  not  error,  when. 

Admission,  over  defendant's  objection,  of  irrelevant  evidence  is  not 
reversible  error,  even  in  a  criminal  case,  where  the  defendant's  guilt 
satisfactorily  appears  from  the  other  evidence,  and  the  Court  can 
clearly  see  that  the  evidence  improperly  admitted  did  not  affect  the 
result  nor  damage  or  prejudice  the  defendant.  The  rules  of  evidence 
are  the  same  in  criminal  as  in  civil  cases.     {Post,  pp.  j6i,  J62.) 

Code  construed:  J 6221  (M.  &  V.) ;  |    —  (T.  &  S.). 

Cases  cited  and  approved:  Draper  v.  State,  4  Bax.,  254;  Wilson  v. 
Smith,  5  Yer.,  381,409;  Clark  ^'.  Rhodes,  2  Heis.,  206;  McAdams 
V,  State,  8  Lea,  463. 

11.  Same.     Exhibition  before  Jury  of  injured  parts  of  deceased^  s  body. 

On  trials  for  homicide  it  is  not  error  for  the  Court  to  permit  portions  of 
the  body  of  the  deceased  to  be  exhibited  before  the  jury  for  the  pur- 
pose of  explaining  the  nature,  cause,  extent,  etc.,  of  the  wounds 
causing  the  death.     {Post,  pp.''s^4i  J^J') 


12.  Charge  of  Court.     As  to  impeachment  of  defendant's  veracity. 

The  Court's  omission  to  charge  that  evidence  impeaching  defendant's 
testimony  in  a  criminal  case  should  not  weaken  the  presumption  of 
his  innocence,  is  not  error  where  the  Court  had  given,  as  an  inde- 
pendent proposition,  the  usual  charge  as  to  the  presumption  of  inno- 
cence indulged  in  favor  of  one  accused  of  crime.     {Post,  p.  j6^») 

Case  cited  and  distinguished:  Peck  v.  State,  86  Tenn.,  260. 

13.  Same.     As  to  self  defense. 

In  a  case  of  homicide  where  the  deceased,  though  insulted  by  defend- 
ant's language,  neither  inflicted  nor  offered  to  inflict  violence  upon 
him,  there  is  no  error  in  the  Court's  charge  that  **if  the  difficulty  in 
which  it  is  insisted  that  the  deceased  was  killed,  was  brought  about 
by  the  fault,  design,  or  contrivance  of  the  defendant,  then  the  de> 
fendant  cannot  excuse  himself  as  for  a  killing  in  self-defense,  unless 
he,  in  ^ood  faith,  used  all  means  in  his  power  to  escape  and  abandon 
the  difficulty  before  resorting  to  the  fatal  shot ;  "  this  language  being 
qualified  by  the  further  statement  that  **no  mere  words,  how  oppro- 
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brious  soever  they  may  be,  will  justify  an  assault."     {Post^  pp,  ^62- 

Cases  cited  and  distinguished  :   Smith  v.  State,  8  Lea,  402  ;    Daniel  v. 
State,  10  Lea,  263;  Fishery.  State,  10  I^a,  152. 


•  FROM    DAVIDSON. 


Appeal  in  error  from'Crimihal  Court  of  Davidson 
County.      G.   S.   Ridley,  J. 

Matt  W.  Allen  and  Pitts  &  Meees  for   Turner. 

Attorney-general  Pickle  and  W.  H.  Washington 
for   State. 

Dickinson,  Sp.  J.  Turner  was  indicted  for 
killing  Thomas  A.  Holton,  wae  convicted  of  mur- 
der in  the  second  degree,  and  sentenced  to  fifteen 
years  in   the   penitentiary. 

The  wound  of  which  Holton  died  was  inflicted 
by  Turner  May  15,  1889,  in  the  office  of  Aria 
Brown,  Justice  of  the  Peace,  in  Nashville,  while 
the  Magistrate  had  under  consideration  the  post- 
ponement of  a  case  that  had  been  called  for  trial. 
Besides  Turner,  Holton,  and  Brown,  there  were 
present  in  th^  room  Holman,  the  attorney  of  Tur- 
ner, Bland,  a  business  partner  of  Holton,  and 
Frasch. 

Bell   Reddick   testifies   that   be   was   on   the  street 
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just  at  the  door,  and  saw  all  that  occurred.  When 
the  altercation  which  preceded  the  shooting  began, 
Turner  was  standing  in  front  of  the  Magistrate, 
within  a  railing  dividing  the  room,  Holton  and 
Bland  were  just  outside  of  the  railing  next  to  the 
wall.  At  the  opposite  end  of  the  railing  from 
them,  at  the  other  wall,  was  a  gateway  admitting 
passage  to  the  rear  section  of  the  room,  where 
Turner  was  standing.  A  question  arose  as  to 
continuing  the  cause,  on  the  ground  that  'the  at- 
torney of  Holton  and  Bland  was  absent.  Turner 
insisted  on  a  trial.  It  had  been  postponed  from 
an  earlier  hour  in  the  morning  at  Turner's  in- 
stance.  Holton  said  that  Turner's  lawyer  was  not 
present  at  the  hour  fixed.  Turner  said  he  was. 
This  affirmation  and  denial  were  repeated  by  them 
several  times,  and  then  Turner  said :  "  You  are  a 
damned  liar!"  Holton  then  said:  "You  must  take 
that  back ! "  and  moved  along  the  railing  in  the 
direction  of  the  gateway,  which  was  five  or  six 
feet  from  where  he  was  standing.  Bland  followed 
him.  Holton  made  no  threat  other  than  the 
words  quoted.  Bland  said  nothing,  and  made  no 
demonstration.  When  Holton  reached  the  gateway 
Turner  drew  his  pistol  and  fired,  Holton  turning  his 
face  from  him  as  soon  as  he  saw  the  pistol,  thus 
exposing  the  rear  of  his  right  side.  Turner  fired 
quickly,  and  Holton  fell  with  his  head  toward  the 
street  door.  Holton  was  searched,  and  no  weapon, 
not  even  a  pocket-knife,  was  on  him.  He  was 
in    his    shirt    sleeves.      When    Turner    fired,   Holton  * 
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was  from  nine  to  eleven  feet  from  him.  The  en- 
trance and  course  of  the  ball  showed  that  the 
back  of   Holton   was   exposed   to   the   shot. 

As  to  the  foregoing  facts  there  is  no  contro- 
versy. The  conflict  of  evidence  is  upon  the  ac- 
tion and  demonstrations  by  Holton  in  moving 
from  his  first  position  to  the  point  where  he  waa 
shot.  Turner  claimed  that  he  believed,  and  had 
reason  to  believe,  that  it  was  necessary  to  shoot 
in  self-defense.  He  testified  as  follows:  "Then  he 
started  at  me  with  his  fist  clinched,  and  said: 
*  You  have  got  that  to  take  back ! '  I  said :  ^  I  am 
not  going  to  do  it.'  I  just  turned  around  right 
in  my  tracks  and  unbuttoned  my  vest  facing  him. 
When  he  got  to  the  gate  he  put  his  right-hand 
back  to  his  hip-pocket,  and  I  pulled  and  fired  as 
quick   as    that   [illustrating].      He   was  very   angry." 

On  cross-examination  he  said:  "He  turned  when 
I  shot."  Defendant  said  that  he  was  cool  and 
not  excited  at  the  time.  As  stated  previously,, 
there  were  but  five  witnesses  to  the  shooting  be- 
sides the  principals.  On  this  point  they  testify,, 
in   substance,   as  follows: 

Justice  Brown  said  that  Holton  spoke  quick,, 
but  not  in  a  very  angry  manner;  that  he  waft 
very  mild  under  the  circumstances ;  that  he  did  not 
start  around  in  an  angry  manner,  but  moved  off 
slowly;  that  he  saw  no  demonstration  by  Holton, 
but  did  not  see  the  position  of  his  hands,  as  wit- 
ness  was  looking    at   Turner. 

Hoi  man    says    that    he     saw     Holton     make     no 
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demonstration  of  any  sort;  that  he  did  not  at- 
tempt to  draw  a  weapon  as  he  walked  down 
the  railing;  that  he  did  not  see  Holton  as  dis- 
tinctly  as  he  saw  Turner,  and  could  not  say 
whether  Holton  had  his  hands  on  his  side  or 
where,  or  what  he  was  doing  with  them  at  the 
instant  of  firing,  as  he  was  then  looking  at  Turner. 
Witness  said  to  Turner  as  he-  was  drawing  his  . 
pistol,  "Don%  Jim,"  but  is  not  certain  that  Turner 
heard  him. 

Bell  Reddick  says  that  Holton,  as  Turner  reached 
for  his  pistol,  turned  his  body  as  if  to  escape  the 
shot;  that  he  made  no  demonstration  to  draw  any 
weapon;  that  he  had  both  hands  held  up  in  front 
of  him   as  he   walked   down   the   railing. 

Bland  says  that  Holton  walked  down  the  rail- 
ing holding  his  hands  out  in  front  of  him;  that 
Holton,  about  the  time  he  turned  around,  called  to 
Turner   not  to   shoot. 

Frasch,  a  witness  for  defendant,  testifies  that 
Holton,  when  he  got  in  the  gateway,  started  in  a 
fighting  position  towards  Turner,  and  that  his  right 
hand  went  down  before  he  was  shot.  Cross- 
examined  as  to  the  exact  time  the  hand  went 
down,  he  makes  it  simultaneous  with  the  fall  ol 
the  body  and  the  firing  of  the  shot.  He  says: 
"I  think  he  turned  when  he  saw  Mr.  Turner  was 
going  to  shoot,  and  the  hand  went  down  immedi- 
ately." 

Holton,  in  his  dying  declaration,  says:  "When 
J  faced   him,  at  the   time  I   reached   the   opening,  I 


554  NASHVILLE : 


Turner  v.  State. 


saw  him  throw  open  his  vest  with  his  hand.  I 
saw  his  pistol  which  he  drew  with  his  right-hand, 
and  at  that  instant  I  threw  my  right  side  toward 
him  and  he  fired  immediately.  At  the  time  I 
was  approaching  him  my  hands  were  in  front  of 
me,  or  partially  raised  from  my  side,  and  in  no 
angry  manner."  Thus  it  appears  that  defendant 
is  entirely  unsupported  in  his  statement  that  the 
deceased  nlade  a  movement  as  if  to  draw  a  weapon, 
and  is  flatly  contradicted  by  Holton,  Reddick,  and 
Bland.  Besides,  every  other  witness  but  Frasch 
testifies  that  Holton,  in  moving  toward  the  gate, 
was  not  angry,  not  threatening  in  manner.  Two 
physicians  who  made  a  post  mortem  examination 
testified  that  the  arm  was  not  wounded,  and  that 
it  would  have  necessarily  been  penetrated  had  it 
been  put  in  any  natural  position  for  the  purpose 
of  reaching  the  hip  or  side  pocket.  The  proof 
further  showed  that  Turner  bore  Holton  ill-will 
on  account  of  what  he  considered  a  previous 
wrong.  The  plea  of  self-defense  has  nothing  to 
support  it. 

Several  alleged  errors  are  reli.ed  on  for  reversal, 
and  have  been  urged  with  so  much  earnestness 
and   ability   that   they   will   be    considered   in   detail. 

First. — It  is  insisted  that  the  indictment  is  a 
nullity,  because  it  is  signed  by  an  Attorney-general 
'pro  tern,  whose  appointment  was  void.  Under  Sub- 
section 8  of  §  6083  of  the  Code,  if  the  record 
failed  to  show  the  appointment  of  the  Attorney- 
general   pro   tent.,  after  plea  of    not  guilty  and  con- 
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viction,  defendant  could  not  avail  himself  of  any 
error  in  the  appointment.  In  this  case  the  record 
sets  out  the  appointment  as  follows:  "On  account 
of  the  sickness  of  Attorney-general  M.  R.  Priest,  the 
Court  appoints  W.  M.  Hart  Attorney-general  pro  iem., 
said   Hart  being  duly   sworn   as  the   law  directs." 

Article  VI.,  Section  5,  of  the  Constitution  pro- 
vides that  the  Court  may  appoint  an  attorney 
'pro  tern,  "in  all  cases  where  the  attorney  for  any 
district  fails  or  refuses  to  attend  and  prosecute  ac- 
cording to  law."  Section  4783  of  the  Code  under- 
takes to  amplify  this,  but  this  does  not  affect  this 
case.  It  is  claimed  that,  inasmuch  as  the  order  is 
before  this  Court,  and  specifies  the  sickness  of  the 
Attorney-general,  and  not  his  failure  or  refusal  to 
attend  and  prosecute  as  the  ground  of  action,  the 
appointment  is  void.  ^  This  of  course  excludes  all 
presumptions  that  the  Judge  knew  and  performed 
his  duty,  and  that  the  order  stated  merely  the 
reason  why  the  Attorney-general  was  not  present, 
or,  if  present,  why  he  failed  to  prosecute.  The 
contention  of  counsel  is  that  the  order  (if  it  under- 
takes to  set  forth  .any  reason)  must  show  that  the 
Attorney-general  failed  to  attend  and  prosecute, 
and  that,  so  far  as  is  shown  by  this  order,  he 
may  have  been  present  though  sick,  and,  if  present 
at  all,  the  Court  could  make  no  valid  appointment. 

In  Hite  v.  State,  9  Yer.,  202,  it  was  held  that 
"before  the  Court  can  appoint  an  Attorney-general 
jyro  tem.f  the  record  must  show  that  the  officer 
appointed   by  the   State  is  absent." 
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In  Staggs  v.  The  State^  3  Hum.,  874,  the  Court 
says:  "When,  therefore,  we  see  the  name  of  an- 
other person  than  the  regularly  appointed  Attorney- 
general'  to  a  bill  of  indictment,  we  must  see  from 
the  record  his  appointment  and  the  facts  that 
authorized  it." 

Doubtless  to  meet  these  and  like  technical  de- 
cisions, and  to  prevent  criminals  who  go  to  trial 
without  raising  such  points,  and  are  fairly  con- 
victed on  the  evidence,  from  escaping  through 
mere  irregularities  in  the  redord  which  do  not 
prejudice  their  rights,  the  Act  of  1852  (§6083  of 
the   Code)   was  passed. 

In  Pippin  v.  State^  2  Sneed,  45,  upon  an  order 
reciting  the  incompetency  of  the  Attorney-general, 
by  reason  of  having  been  employed  before  his 
election  to  defend  Pippin,  as^  the  ground  for  ap- 
pointment, the  indictment  signed  by  such  appointee 
was  held  void,  the  Court  saying  "the  facts  must 
appear  on  the  existence  of  which  the  validity  of 
the  appointment  depends,"  and  that  it  did  not 
appear  that  the  Attorney-general  refused  to  prose- 
cute or  take  any  action  in  the  case,  and  therefore 
the  Court,  in  declaring  him  incompetent  and  mak- 
ing the  appointment  on  that  ground,  made  "a 
new  cause  not  stated  in  the  Constitution."  It 
would  se^m  that  this  Court  might  have  presumed 
that  the  Attorney-general  had  declined  to  act  for 
the  reason  stated,  and  that  the  appointment  was 
properly  made,  and  that  the  order,  in  stating  the 
reason   that  prompted  the   Attorney -general,   by  im- 
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plication  stated  his  action.  Some  facts  are  of 
themselves  so  pregnant  that  other  facts  which  are 
their  legitimate  offspring  are  included  in  their 
statement,  and  it  would  seem  that  the  statement 
that  an  Attorney-general  had  been  previously  em- 
ployed  to  defend  a  prisoner,  followed  by  the  Court 
appointing  an  Attorney-general  'pro  tern,  for  that 
reason,  necessarily  implied  that  he  had  declined  to 
prosecute,  that  being  the  course  he  would  be  ex- 
pected  to   pursue. 

In  Douglass  v.  State^  6  Yer.,  529,  the  order 
recited  no  cause  for  the  appointment,  and  the 
indictment  was  sustained,  Judge  Catron  saying: 
"The  Court  could  not  else  than  know  that  the 
Attorney -general  was  absent,  and  it  was  its  duty 
to   appoint  a  deputy   for  the   time  being." 

In  Isham  v.  State,  1  Sneed,  114,  Judge  Caruth- 
ers  said:  "It  must  be  presumed  that  the  Court 
would  not  permit  any  one  to  enter  upon  and  dis- 
charge the  important  functions  of  this  oflScer  with- 
out the  existence  of  some  necessity  and  a  regular 
appointment.  The  day  has  now  passed  for  rescu- 
ing  the   guilty   ifpon   mere   technicalities." 

When  the  Court  has  jurisdiction  "we  are  bound 
to  presume  they  acted  correctly,  and  that  the  pro- 
ceedings are  according  to"  law  unless  the  contrary 
appears."      Martin    &  Yerger,   176. 

The  Constitution  says  the  Attorney-general  must 
"attend  and  prosecute."  Therefore,  though  he  at- 
tend, yet  should  he  fail  to  prosecute,  whether  from 
sickness    or    any    other    cause,    the    Court    may    ap- 
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point.  It  is  absurd  to  suppose  that  the  Judge  would 
have  made  the  appointment  if  the  regular  Attor- 
ney-general were  in  attendance  and  ready  to  pros- 
ecute. The  appointment  was  made  on  account  of 
his  sickness,  which  is  equivalent  to  saying  (pre- 
suming  as  we  do  that  the  Judge  knew  and  did 
his  duty)  that  sickness  had  either  prevented  him 
from  attending  or  from  prosecuting;  and  it  makes 
no  difference  which  was  meant,  as  he  could  ap- 
point in   either  contingency. 

Second. — The  Judge  selected  the  venire^  and  the 
grand  jury  was  drawn  from  it  as  provided  in 
§  4791  of  the  Code.  It  is  insisted  that  he  should, 
in  accordance  with  §  4253  (old  Code),  have  ap- 
pointed the  grand  jurymen.  The  object  is  to 
have  the  Judge  himself  select  "good  and  lawful 
men."  If  he  "duly  appoint  and  designate"  each 
and  every  one  of  thirty-seven  "good  and  lawful 
men,"  as  the  record  shows  he  did,  then  the  thir- 
teen drawn  by  lot  have  all  and  singular  been  ap- 
pointed by  him,  and,  after  such  selection,  their 
acceptance  by  him  is  a  sufficient  approbation,  and 
meets  .all   the  purposes   of   the   statute. 

The  objection,  in  the  language  of  Judge  Tur- 
ley  in  State  v.  Cohy  9  Hum.,  628,  "  savors  too 
much  of  refinement,  even  for  criminal  proceedings." 
Besides,  it  comes  too  late,  the  defendant  making 
it  for  the  first  time  in  this  Court.  The  law  is 
correctly  stated  as  follows :  "  The  defendant  pleaded 
not  guilty  to  the  bill  of  indictment,  and  went  to 
trial    and    was    convicted ;    after    this    he    shall    not 
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be  permitted  to  object  to  the  venire^  or  to  the 
jurors  summoned  under  it.  If  he  have  legal  ob- 
jection to  the  one  or  the  other,  he  must  avail 
himself  of  it,  either  by  motion  or  plea,  before  he 
puts  himself  upon  his  country  for  his  deliverance 
by  his  plea  of  not  guilty.  It  is  afterward  too 
late."  State  v.  Cohy  9  Hum.,  628;  McTigue  v. 
State,  4  Bax.,  314;  Wallace  v.  State^  2  Lea,  31; 
State  V.  Dines,   10  Hum.,   512. 

Third. — Defendant  ottered  to  prove  by  the  of- 
ficer who  arrested  him  a  few  moments  after  the 
shooting  that  defendant  said  to  him :  "  Hold  oil, 
those  men  are  armed."  The  Judge  did  not  per- 
mit witness  to  answer,  and  error  is  assigned.  At 
that  time,  although  but  a  few  moments  had 
elapsed  after  the  shooting,  the  afiair  was  ended. 
Holton  was  prostrate,  and  Bland  was  down  by 
his  side.  It  could,  if  admissible,  tend  to  show 
nothing  but  the  belief,  on  the  part  of  defendant, 
that  when  he  fired  these  tnen  were  armed.  That 
question  is  wholly  immaterial  in  the  light  of  the 
overwhelming  proof  that  neither  of  them  made 
any  demonstration  such  as  would  indicate  their 
having  any  weapon,  or  a  purpose  to  draw  a 
weapon. 

Fourth. — The  dying  declaration  was  written  out 
and  was  signed  and  sworn  to  by  Holton.  It  is  . 
excepted  to  on  the  ground  that  witnesses  who 
heard  it  should  have  testified  to  the  declaration, 
using  the  writing,  if  necessary,  only  to  refresh  the 
memory,  the  writing  not  being  itself  admissible.     It 
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is  also  objected  to  because  it  is  sworn  to,  it  being 
said  that  the  oath  adds  "  additional  verity  not  pro- 
vided for  by  law,"  and  that  it  is,  in  effect,  also  a 
deposition,  which  cannot  be  introduced  against  a 
defendant   in  a  criminal   case. 

In  Beets  v.  State,  Meigs,  109,  the  witness  did 
not  state  whether  or  not  he  recollected  the  decla- 
ration, but  a  copy  of  a  statement  taken  by  him 
was   admitted   in    evidence,   and   this   was   error. 

Green  leaf  says  that  if  the  declaration  be  com- 
mitted to  writing,  and  signed  at  the  time  it  was 
made,  the  writing  must  be  produced.  If  it  be  a 
deposition,  and  made  i7i  extremis,  it  may  be  ad- 
mitted as  a  dying  declaration.  Greenleaf  on  Ev., 
Sec.  161.  To  same  effect  see  Wharton  on,  Grim. 
Ev.,  Sec.  295. 
*  This  rule  is  cited  as  the  law  in  Epperson  v. 
The  State,  5  Lea,  297.  The  entire  current  of 
authority  in  Englaud  and  in  this  country  is  to 
the  same  effect.  The  authorities  are  collected  in 
State  V.  Kindle,  24  N.  E.  Rep.,  .485;  31  Central 
Law   Journal,   142. 

Truth  is  the  object  of  every  investigation  in 
criminal  as  well  as  civil  causes.  The  dying  state- 
ment being  evidence,  should  be  reproduced  with 
the  utmost  fidelity  possible.  It  is  an  universal 
rule  that  an  original  writing  is  always  the  best 
evidence.  There  is  no  reason  why  an  exception 
should  be  made  in  a  criminal  .case,  and  that  the 
uncertain  report  of  words  from  memory  should  be 
substituted     for    the     absolutely     correct     record     in 
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writing.  The  dying  declaration  has  the  sanction 
of  an  oath,  and  therefore  the  added  oath  can  give 
it  no  additional  verity.  Two  men  swearing  to  a 
statement  may  strengthen  it,  but  one  man  swearing 
to   it  a  second  time   cannot. 

Fifth, — Holton  in  his  declaration  says  that  his 
intention  was  to  reason  with  Turner  to  get  him 
to  correct  his  statement.  It  is  objected  that  the 
admission  of  this  statement  of  the  intention  he  ,had 
in   approaching  Turner  is   reversible  error. 

The  rules  of  evidence  are  the  same  in  criminal 
and   civil   cases.      Code,   §6221. 

"If  the  evidence,  although  not  strictly  admissible, 
is  not  of  a  character  to  damage  the  defendant,  or, 
as  it  has  been  otherwise  expressed,  if  the  Court 
can  clearly  see  that  the  error  has  not  influenced 
the  result,  it  is  no  ground  for  a  new  trial." 
Draper  v.  State^  4  Bax.,  254;  Wilson  v.  Smithy  5 
Yer.,  881,  409;  Clark  v.  Rhodes,  2  Heis.,  206; 
Patterson  v.  Head,  1  Lea,  664;  Mc Adams  v.  State, 
8  Lea,   463. 

"And  ordinarily,  when  a  prisoner's  guilt  is  made 
out  clearly  by  positive  testimony,  it  should  be  no 
ground  for  a  new  trial  in  this  Court  that  evidence 
was  introduced  which  was  not  strictly  admissible, 
if  the  Court  can  see  that  the  defendant  was  not 
prejudiced  thereby."     McAdams  v.  State,  8  Lea,  464. 

The  testimony  was  irrelevant,  and  should  have 
been  excluded,  for  it  could  have  no  bearing  upon 
the    issue,   which   was   whether    Turner,    from    what 

occurred,    had     reasonable     grounds     for     believing 
3C— 5  p 
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that  it  was  necessary  to  kill  in  self-defense.  The 
verdict  is  amply  sustained  by  competent  evidence, 
independent  of  this  testimony,  and  the  result  could 
not,  on  any  reasonable  hypothesis,  have  been  influ- 
enced by  it;  for  his  intentions  might  have  been 
ever  so  fair,  yet,  if  his  acts  were  hostile,  Turner 
would  have  been  justified  in  shaping  his  conduct 
by   them   alone. 

Sixth. — Turner,  in  his  testimony,  said,  in  eflTect, 
that  he  did  not  know  the  deceased,  and  witnesses 
were  introduced  to  disprove  this  statement.  It  is 
insisted  that  the  Judge  should  have  charged  the 
jury  that  this  impeachment  of  Turner  should  not 
be  permitted  to  weaken  the  presumption  of  inno- 
cence in  his  favor.  In  the  light  of  all  this  evi- 
dence he  instructed  the  jury  that  they  must  pre- 
sume the  innocence  of  the  defendant,  and  this  was 
unqualified.  It  was  not  his  duty  to  charge  the 
manifest  truth  that  this  impeachment  of  veracity 
had  no  connection  with  the  presumption  of  inno- 
cence of  a  charge  of  murder.  It  would  afifect  the 
credibility   of   his   testimony  only. 

In  Peck  V.  State,  2  Pickle,  260,  cited  for  defend- 
ant,* the  only  point  decided  by  the  Court  was  that 
the  general  character  of  a  defendant,  testifying  for 
himself,   could  be  impeached. 

Seventh. — The  Court  charged:  "In  the  present 
case,  if  the  difficulty  in  which  it  is  insisted  that 
the  deceased  was  killed,  was  brought  about  by  the 
fault,  design,  or  contrivance  of  the  defendant.  Tur- 
ner,  then    the   defendant    cannot  excuse    himself   as 
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for  a  killiug  in  self-defense,  unless  he,  in  good 
faith,  used  all  means  in  his  power  to  escape  and 
abandon  the  difficulty  before  resorting  to  the  al- 
leged fatal  shot."  It  is  insisted  that  this  makes 
the  case  "  turn  on  the  fact  that  Turner  called 
Holton  a  damned  liar,  and  immediately  after  this 
Holton  and  Bland  made  an  assault  upon  Turner;" 
and  that  Turner  is  deprived  of  the  justification  of 
self-defense,  because  the  Court  instructs  that  after 
the  difficulty  was  thus  brought  on  by  him  he  should 
have  tried  to  escape  and  abandon  the  fight  before 
shooting.  The  Court  did  not  assume  in  his  charge 
the  fact  that  Holton  and  Bland  made  an  assault, 
or  that  either  of  them  engaged  in  a  difficulty,  and 
the   proof   is  that  they   did   neither. 

In  Smith  v.  State,  8  Lea,  402,  the  erroneous 
charge  was,  in  substance,  that  the  defendant,  al- 
though first  assailed  and  struck,  is  guilty,  if  he 
willingly  engaged  in  the  fight.  To  the  same  effect 
was  the  charge  in  Daniel  v.  State,  10  Lea,  263. 
These  cases,  and  Fisher  v.  State,  10  Lea,  152,  are 
relied  on  for  defendant  to  sustain  this  exception. 
In  each  of  those  cases  the  fighting  was  mutual. 
Holton  made  no  assault  whatever.  The  charge  ex- 
cepted to  is  substantially  like  that  in  the  Fisher 
case,  which  was  sustained.  There,  as  here,  it  was 
"argued  that  this  means  if  the  defendant  may  use 
insulting  or  provoking  language,  and,  in  conse- 
quence, the  deceased  attacked  him,  the  defendant 
could   not   fight   in   self-defense." 

Judge   McFarland   said:      "That   this   is    not    the 
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meaning  of  the  charge  is  shown  from  other  por- 
tions of  it,  in  which  his  Honor  instructs  the  jury 
that  mere  words,  however  insulting,  do  not  justify 
an  assault."  In  the  present  charge  the  Court  said: 
"No  mere  words,  how  opprobrious  soever  they  may 
be,  will  justify  an  assault."  The  jury,  therefore, 
must,  taking  the  whole  charge,  have  understood 
that  Ilolton,  and  not  Turner,  would  have  been  the 
person   in   fault  if    Holton   had   assaulted  Turner. 

Eighth. — On  a  motion  for  a  new  trial  it  was 
alleged  that  one  of  the  attorneys  for  the  State,  in 
his  argument,  alluded  to  a  rumor  that  a  juryman 
had  gone  on  the  jury  to  hang  it,  and  that  he 
mentioned  a  juryman's  name  so  as  to  connect  him 
with  the  charge.  If  this  had  occurred,  the  trial 
Judge  would  have  been  grossly  derelict  in  duty  not 
to  have  severely  rebuked  it,  and,  for  such  miscon- 
duct in  argument,  the  verdict  should  not  be  per- 
mitted to  stand.  The  evidence  in  this  case  does  not 
sustain  the  charge.  From  what  the  record  shows 
to  have  been  said,  the  assignment  entirely  fails. 
The  juryman  testifies  further  that,  as  the  jury 
passed  by,  some  one  said:  "There  is  the  juryman 
Mr.  Sloan  picked  out  to  hang  the  jury."  If  the 
fact  that  a  by-stander  made  a  remark,  however 
opprobrious,  within  the  hearing  of  a  jury  were 
made  a  ground  for  setting  aside  a  verdict,  then 
trials  would  have  no  stability.  It  might  be  dif- 
ferent, taken  in  connection  with  the  main  charge, 
had   it   been    sustained. 

Ninth. — A   section   of   Holton's    ribs   and  vertebra 
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was  given  in  evidence;  and  this  is  excepted  to,  on 
the  ground  that  it  was  calculated  to  inspire  the 
jury  with  such  horror  as  to  influence  their  verdict. 
It  was  introduced  for  the  purpose  of  showing  the 
direction  and  lodgment  of  the  ball,  and  was  clearly 
admissible. 

Tenth. — It  is  insisted  that  one  of  the  attorneys 
for  the  State  used  improper  argument  in  referring 
to  the  Cincinnati  riot.  The  bill  of  exceptions 
shows  that  it  was  done  only  in  a  general  way  as 
a  historic  fact,  without  any  application  being  made 
to   the   case   at  bar. 

The  facts  fully  sustain  the  verdict,  and  there  is 
no  reversible  error  in  the  record.  The  judgment 
is  affirmed. 
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Tuck  r.  Chaffin. 
{Nashville.    Jauuary  24,  1891.) 

1.  Circuit  Court.    Jurisdiction  to  condemn  land  levied  upon  by  Magistrate's 

execution.     Original  and  unlimited  in  amount. 

The  jurisdiction  of  Circuit  Courts  to  condemn  lands  to  sale  which  have 
been  levied  upon  by  virtue  of  an  execution  properly  issued  upon  a 
judgment  of  a  Justice  of  the  Peace,  is  not  appellate,  but  original, 
and  therefore  not  subject  to  the  limitation  as  to  amount  placed  upon 
the  jurisdiction  of  Justices  of  the  Peace. 

Code  construed:  g^3793-3796  (M.  &  V.).;  ?§3o8o-3o83  (T.  &  S.). 

Cases  cited  and  approved:  Dixon  v.  Caruthers,  9  Yer.,  30;  Gray  f. 
Jones,  I  Head,  544;  Houser  v.  McKennon,  i  Bax.,  288;  Jacobs  r. 
Parker,  7  Bax.,  434;  Harris  ?'.  Hadden,  7  Lea,  216. 

2.  Same.     Same.     Several  executions  in  favor  of  same  person  leided  at  same 

time  and  upon  same  land. 

And  under  the  statute  providing  that  **  where  several  executions  in  favor 
of  the  same  plaintiff  are  returned  at  the  same  term  of  the  Court, 
levied  on  the  same  tract  of  land,  thev  shall  all  be  included  in  one 
judgment  of  condenniation,  and  only  one  order  of  sale  [shall]  issue," 
it  is  not  material  that  the  aggregate  amount  of  all  the  judgments  ex- 
ceeds $1,000 — the  maximum  amount  of  the  jurisdiction  of  Justices  of 
the  Peace. 

Code  construed:  §3796  (M.  &  V.);   §3083  (T.  &  S.). 


FROM    MACON. 


Appeal  from   Chancery   Court  of    Macon   County. 
C.   Marchbanks,   Sp.   Ch. 


DECEMBER  TERM,  1890.  567 

Tuck  V,  Chaffin. 

J.  S.  McMuRRY  and  M.  N.  Alexander  for  Tuck. 
L  L.   RoARK  and  Head  &  Wootbn  for  ChaflSn. 

Caldwell,  J.  This  is  an  ejectment  bill.  In 
1876  complainant  sold  and  conveyed  to  defendant 
nine  hundred  acres  of  lands  for  $1,000,  and  took 
his  five  promissory  notes,  for  $200  each,  for  the 
purchase-money.  These  notes  matured  respectively 
on  the  first  day  of  May,  1877,  1878,  1879,  1880, 
and  1881.  None  of  them  were  paid.  On  June 
15,  1881,  Tuck  recovered  judgment  against  Chaffin 
before  a  Justice  of  the  Peace,  in  one  suit  on 
three  of  these  notes,  for  the  aggregate  sum  of 
§640.50,  and  in  another  suit,  on  the  other  two 
notes,  for  the  aggregate  sum  of  $424.19.  Two 
months  later,  on  August  15,  1881,  executions  were 
issued  on  each  of  these  judgments,  and  placed  in 
the    hands   of    the   Sheriff,   who,   on    the   same   day, 

I 

levied  them  on  the  said  900  acres  of  land.  There- 
after the  Justice  of  the  Peace  transmitted  the  pa- 
pers in  both  cases,  at  the  same  time,  to  the  Cir- 
cuit Court,  where  the  land  was  condemned  for 
sale,  in  one  order,  to  satisfy  the  two  judgments. 
In  due  season,  oxe  venditioni  exponas  was  issued 
to  the  Sheriff,  commanding  him  to  expose  the  land 
to  sale  for  the  satisfaction  of  both  judgments. 
The  sale  was  regularly  made.  Tuck  became  the 
purchaser  for  the  full  amount  of  his  two  judg- 
ments, and  received  a  deed,  with  proper  recitals, 
from   the   Sheriff. 

In  January,  1883,  Tuck  brought  this  bill  against 
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Chaffin  to  recover  the  possession  of  the  land. 
Several  matters  of  defense  were  interposed  by  the 
defendant,  but  the  Chancellor,  who  heard  the  cause 
on  pleadings  and  proof,  was  of  opinion  that  com- 
plainant was  entitled  to  the  relief  sought,  and 
pronounced  a  decree  accordingly.  The  defendant 
has   appealed,   and  assigned   errors. 

.  The  principal  defense  set  up  in  the  answer  be- 
low, and  urged  in  the  assignment  of  errors  here, 
is  based  upon  the  conceded  fact  that  the  Circuit 
Court  pronounced  but  one  judgment  of  condemna- 
tion, and  awarded  but  one  venditioni  exponas  for 
the  satisfaction  of  the  two  judgments,  which  ag- 
gregated $1,064.69.  The  proposition  is  that  the 
action  of  the  Circuit  Court  was  ntill  and  void  for 
want  of  jurisdiction  of  the  amount  ($1,064.69)  cov- 
ered by  the  judgment  of  condemnation ;  that,  be- 
cause   the    maximum    jurisdiction    of    a    Justice    of 

■ 

the  Peace  in  an  action  on  notes  of  hand  is  $1,000, 
the  Circuit  Court,  in  condemning  land  for  the  sat- 
isfaction of  judgments  on  such  notes,  can  have 
jurisdiction   of    no  greater  amount. 

It  is  not  to  be  controverted  that,  as  to  amount, 
the  jurisdiction  of  the  Circuit  Court,  in  matters 
of  appeal  and  certiorari,  is  limited  to  that  of  the 
Justice  of  the  Peace  before  whom  the  action  orig- 
inated (9  Yer.,  30;  1  Head,  544;  1  Bax.,  288;  7 
Bax.,  434;  7  Lea,  216),  except  in  the  case  of  inter- 
est accruing  after  the  judgment  of  the  Justice  (7 
Heis.,  373) ;  but  that  rule  has  no  application  to 
the   present   case. 
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In  the  condemnation  of  the  land  the  Circuit 
Court  was  not  required  to  do  what  the  Justice  of 
the  Peace  should  have  done,  as  in  case  of  appeal 
or  certiorari;  its  jurisdiction  was  not  appellate,  but 
original.      Code,   §§  3080  to   3083,   inclusive. 

The  jurisdiction  of  the  Circuit  Court  in  con- 
demning land  properly  levied  on  is  unlimited. 
Section  3083  of  the  Code  provides  that,  "where 
several  executions  in  favor  of  the  same  plaintifi 
are  returned  at  the  ,  same  term  of  the  Court,-  lev- 
ied on  the  same  tract  of  land,  they  shall  all  be  in- 
cluded in  one  judgment  of  condemnation,  and  only 
one  order  of  sale  [shall]  issue."  The  action  of 
the  Circuit  Court  in  the  case  before  us  was  in 
conformity  with  this  provision.  The,  two  execu- 
tions, included,  in  the  one  judgment  of  condemna- 
tion, and  for  the  satisfaction  of  which  a  single 
order  of  sale  was  issued,  were  in  favor  of  the 
same  plaintiif,  levied  on  the  same  tract  of  land, 
and  returned  to  the  same  term  of  the  Court.  That 
the  aggregate  of  the  two  executions  was  more 
than   $1,000  is   wholly   immaterial. 

The    other    assignments    of    error    need    not    be 

f 

mentioned  in  detail.      Like  the  one  just  considered, 
none   of   them   are   well  taken. 

Let  the  decree  be  affirmed.  The  defendant  will 
pay  all  costs. 
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White  v.  Bates. 


{Nashville.    January  27,  1891.) 


I.  Rkdemption  of  Land.     Sale  for  alimony. 

Lands  are  not  sold  for  debi^  and  therefore  the  sale  is  not  subject  to  any 
right  of  the  owner  to  redeem,  when  made  in  a  divorce  case  for  the 
purpose  of  providing  alimony  for  the  wife,  under  a  decree  which 
awards  no  specific  sum  to  the  wife,  but  directs  certaiu  of  the  hus- 
band's lands  to  be  sold,  and  one-half  their  proceeds  to  be  paid  to  the 
wife  as  alimony,  and  the  other  half,  less  costs,  to  the  husband. 

Code  construed:  ?  2947  (M.  &  V.) ;  §2124  (T.  &  S.). 


2.  Same.     Same. 

And  it  is  not  necessary,  in  order  to  cut  off  the  husband's  supposed  right 
of  redemption  in  such  case,  that  the  bill  should  pray  for,  and  the 
decree  direct,  a  sale  in  bar  of  that  right. 


3.  Chancery  Sale.     For  alimony.      Validity  of ^  on  collateral  attack. 

And  such  sale  is  valid  on  collateral  attack,  although  the  entire  interest 
in  the  lands  was  decreed  to  be  sold,  when  only  half  the  proceeds 
were  given  to  wife  as  alimony. 

4.  Alimony.     How  decreed.      When  a  debt. 

In  decreeing  alimony  to  the  wife,  the  Court  may,  in  its  discretion,  give 
her  specific  property,  real  or  personal,  belonging  to  the  husband,  or 
may  assign  to  her  a  fixed  proportion  of  his  estate  in  kind  or  \'alue,  or 
may  adjudge  to  her  a  specific  sum  to  be  paid  by  the  husband;  and  it 
is  only  in  the  latter  instance  that  alimony  becomes  a  debt  within  the 
meaning  of  our  redemption  laws. 
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Code  construed:'  ?? 3325-3327  (M.  &  V.);  ^2468-2470  (T.  &  S.). 
Cases  cited  and  approved :  McGhee  v,  McGhee,  2  Sneed,  221 ;  Boggers 
V,  Boggers,  6  Bax.,  299. 


FROM   JACKSON. 


Appeal  from  Chancery  Court  of  Jackson  County. 

H.    H.    DiLLARD,    Sp.    Ch. 

M.   G.   Butler  for   White. 

McCoRRY  &  Bond,  Cox  &  Anderson,  George  H. 
Morgan,  and   Hamilton   Parks  for  Bates. 

LuRTON,  J.  Complainant  White,  as  assignee  of 
Jos.  Elrod,  claims  to  have  redeemed  the  land  de- 
scribed in  the  pleadings,  and  files  this  bill  to  re- 
cover possession,  rents,  etc.  The  principal  question 
to  be  decided  is  as  to  whether  the  land  was,  under 
the   Code,   subject   to    redemption. 

The  wife  of  Jos.  Elrod,  under  whom  White 
claims,  filed  her  bill  for  divorce  and  alimony  in 
the  Circuit  Court  of  Smith  County.  An  absolute 
divorce  was  granted  and  alimony  decreed.  For 
the  purpose  of  providing  alimony,  it  was  decreed 
that  the  undivided  interest  of  Elrod  in  a  tract  of 
land  in  Jackson  County  be  sold  by  the  Clerk  of 
that    Court,    for    cash,   to    the    highest  bidder,    after 
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due  advertisement;  that  one-half  of  the  proceeds 
be  paid  over  as  alimony  to  the  wife,  and  that, 
after  paying  costs,  the  other  half  of  proceeds  be 
paid  to  Elrod  himself.  At  this  sale  the  defendant. 
Bates,  became  the  purchaser.  The  sale  was  duly 
confirmed,   and  title   vested  in   the   purchaser. 

None  of  the  pleadings  or  decrees  contain  any 
thing  concerning  the  right  of  redemption.  Within 
two  years  after  sale  the  complainant,  as  assignee 
of  Elrod,  undertook  to  redeem  from  Bates  and 
his  assignees  by  paying  into  the  oflSce  of  the 
Clerk  of  the  Court  making  the  sale  the  full 
amount  of  the  purchase-money  paid  in  by  Bates, 
with  interest.  The  purchaser  and  his  assigns  re- 
fused to  permit  redemption,  and  have  refused  to 
receive  the  redemption-money  so  tendered,  and 
now  insist  that  the  land  was  not  sold  subject  to 
redemption. 

We  are  of  opinion  that  this  sale  was  free  from 
any  right  of  redemption.  The  claim  for  alimony 
in  a  wife's  bill  is  not  a  debt.  The  creditors  of 
the  husband  cannot  be  aflfected  by  the  wife's  claim 
for  alimony.  2  Sneed,  221.  Alimony  is  an  al- 
lowance out  of  the  estate  of  the  husband  made 
pendente  lite  for  the  maintenance  of  the  wife,  or 
for  the  sustenance  'of  the  wife  after  legal  separa- 
tion or  a  divorce.  Such  a  claim  is  not  a  debt. 
Am.  and  Eng.  Ency.  of  L.,  Vol.  L,  p.  482,  and 
cases   cited. 

It  may  become  a  debt  by  judgment  or  decree 
for    a    specific    sum    to    be    paid    by   the    husband; 
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but  the  Court  may,  in  its  discretion,  give  alimony 
in  property,  real  or  personal,  belonging  to  the 
husband,  or  may  assign  to  her  a  fixed  proportion 
of  his  estate  in  kind  or  value,  or  it  may  adjudge 
a  specific  sum  to  be  paid.  Code,  §§  2468-2470  in- 
clusive;  6  Bax.,  299. 

Here  the  Court,  instead  of  adjudging  a  particu- 
lar sum  to  be  paid  the  wife,  or  assigning  to  her 
a  portion  of  his  estate,  decreed  to  her  the  one- 
half  of  the  proceeds  of  the  sale  of  a  particular 
interest  in  land;  the  other  half  was  decreed  to 
the  husband  less  the  cost.  Whether  this  was  a 
wise  decree,  or  sufficiently  protected  the  husband's 
rights,  in  converting  into  money  more  of  his  land 
than  was  necessary  to  satisfy  the  wife's  claim,  it 
is  unnecessary  to  determine.  The  husband  sub- 
mitted to  the  decree  without  appeal.  The  alimony 
w^as  to  consist  of  one-half  the  gross  proceeds  of  the 
sale  of  this  land.  To  say  now  that  such^a  sale  was 
subject  to  redemption,  would  be  to  cut  down  the 
allowance  of  the  wife  by  the  value  of  the  equity 
of  redemption.  She  would  not  get  one-half  the 
proceeds  of  the  sale  of  this  land,  but  one-half 
less  the  value  of  the  right  of  redemption.  The 
decree  was  not  for  a  specific  sum  to  be  raised  by 
a  sale,  but  was  for  an  indefinite  sum,  to  be  as- 
certained only  by  a  division  of  the  proceeds  of 
the  sale  decreed.  The  sale  was  not,  therefore, 
made  to  satisfy  a  debt.  The  decree  was  satisfied 
whatever  the  price  the  land  might  bring.  Lands 
xire   only   subject   to    redemption,   under   our   statute. 
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when  sold  for  debt.  The  language  of  the  Code 
is :  "  Real  estate  sold  for  debt  shall  be  redeemable 
at  any  time  within  two  years."  §  2124.  The  sub- 
sections under  the  general  provision  cited  all  .pre- 
suppose the  condition  that  the  sale  is  for  debt. 
Such  a  sale  as  that  ordered  in  this  case  was  no 
more  a  sale  for  debt  than  one  ordered  for  pur- 
poses  of   division. 

The   decree    dismissing  the   biU   will    be    affirmed 
with  costs. 


DECEMBER  TERM,  1890.  575 


EUer  V.  Richardson. 


Eller  XI.  Richardson. 


{Nashville.    January  29,  1891.) 


I.  Abatement,  Plea  in.     Waiver  of , 

Plea  in  abatement  averring  want  of  jurisdiction  of  defendant's  person 
is  waived  when,  being  properly  fijed  before  the  Magistrate,  it  is  not 
called  to  the  attention  of  the  Circuit  Court  after  appeal  before  the 
trial  on  the  merits  had  been  commenced  in  that  Court. 


2.  Depositions.     Anundment  of  dtfective  caption  and  certificate. 

After  exceptions  to  depositions  on  account  of  defective  caption  and 
certificate  had  been  sustained  by  the  Clerk,  and  appeal  taken  from 
his  action,  the  Court,  on  motion  of  one  party  and  over  the  objection 
of  the  other,  permitted  the  Commissioner  who  had  taken  the  depo- 
sitions to  come  into  Court  and  amend  the  caption  and  certificate  so 
as  to  conform  to  the  facts,  by  the  insertion  of  material  statements 
that  had  been  omitted. 

Held:  This  was  ''sound  and  correct  practice." 

Cases  cited  and  approved  :  Bewley  v.  Ottinger,  i  Heis.,  355 ;  Carter  v, 
Ewing,  1  Tenn.  Ch.,  214. 


3.  Same.     Sanu.     By  Justice  of  the  Peace  outside  his  county. 

And  such  amendment  may  be  made  by  a  Justice  of  the  Peace  in  a 
county  other  than  that  of  his  residence.  It  involves  the  exercise  of 
no  judicial  function,  but  the  performance  of  a  ministerial  act — the 
correction  of  a  mere  clerical  omission. 


4.  Administrator.     Proof  of  his  appointment. 

Where  in  a  suit  prosecuted  by  an  administrator  his  appointment  is 
denied  by  plea,  the  production  of  his  letters  makes  a  prima  facie  case 
in  his  favor,  and  is  sufHcient  proof  on  his  part  in  the  absence  of  any 
countervailing  evidence. 


89    6751 
110    128 
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5.  Same.     Appointment  of  cannot  be  collaterally  attacked^  whtn. 

Appointment  of  administrator  cannot  be  attacked  collaterally  upon  the 
ground  that  it  was  made  by  the  County  Court  of  a  county  other  than 
that  in  which  the  deceased  resided  at  the  time  of  his  death.  With 
respect  to  the  grant  of  letters  of  administration  County  Courts  are 
Courts  of  superior  and  general  jurisdiction,  and  their  judgments  are 
conclusively  presumed  to  import  absolute  verity  when  called  in  ques- 
tion collaterally. 

Cases  cited  and  approved :  Railway  Co.  v,  Mahoney,  ante^  311;  Brien 
f.  Hart,  6  Hum.,  132;  Johnson  v.  Gaines,  I  Cold.,  289;  Townsend 
V.  Townsend,  4  Cold.,  79;  Williams  ex  parte ^  I  Lea,  530;  Carr  v. 
Lowe,  7  Heis.,  93;  Varnell  v.  Loague,  9  Lea,  158;  Posey  ?'.  Eaton, 
9  Lea,  504. 

Cited  and  criticised:  Wilson  v,  Frazier,  2  Hum.,  31,  32. 

Cited  and  distinguished:  D'Arusment  v,  Jones,  4  Lea,  251. 

6.  Same.     Same,     Example  of  collateral  attack. 

The  attack  upon  an  administrator's  appointment  is  collateral,  when  it 
is  made  by  plea,  in  a  suit  prosecuted  by  him,  averring  that  his  letters 
were  issued  by  the  County  Court  of  9  county  other  than  that  in  which 
the  deceased  had  his  residence.     Such  plea  is  bad  on  demurrer. 

7.  Supreme  Court  Practice.     Weight  of  finding  of  lower  Court. 

In  this  Court  the  finding  of  the  trial  Judge  upon  the  facts,  where  jury 
is  waived,  has  the  same  weight  as  the  verdict  of  a  jury,  and  will  not 
be  reversed  if  there  is  any  material  evidence  to  support  it. 

Cases  cited  and  approved :  Folwell  v.  Laird,  12  Heis.,  464;  Mabrj't'. 
Memphis,  12  Heis.,  539;  Ins.  Co.  v.  Hughes,  10  Lea,  462;  Stanley 
V.  Donoho,  16  Lea,  492;  Smith  v.  Hubbard,  85  Tenn.,  306. 


FROM    TROUSDALE. 


Appeal  in  error  from  Circuit  Court  of  Trousdale 
County.     E.   L.   Gardexiiire,   Sp.   J. 
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Eller  V.  Richardson. 

John  S.   McMurry  for  Eller. 
SwoPB   &  Turner  for  Richardson. 

Caldwell,  J.  This  is  an  action  of  debt  before 
a  Justice  of  the  Peace  of  Trousdale  County  against 
a  citizen  of  Macon  County,  on  whom  the  warrant 
was  served  while,  temporarily  in  the  former  county. 
Judgment  for  plaintiflT,  and  appeal  to  Circuit  Court. 
Trial  by  Circuit  Judge  without  a  jury,  and  judg- 
ment again  for  plaintiff.  Appeal  in  error,  and 
assignment  of   errors  by   defendant  below. 

First — The  plea  to  the  jurisdiction  of  the  per- 
son, filed  by  the  defendant  before  the  Justice  of 
the  Peace,  was  waived  .  by  the  failure  of  the  de- 
fendant to  bring  it  to  the  attention  of  the  Circuit 
Judge  until  after  the  commencement  of  the  trial 
and  the  introduction  of  all  the  plaintiff's  proof 
and  a  part  of  the  defendant's  proof. 

It  was  properly  stricken  out  in  the  Court  below, 
and  cannot  be  relied  on  here  for  the  reason  just 
stated. 

Second. — Three  or  four  depositions  were  taken 
by  the  plaintiff  before  a  Justice  of  the  Peace  in 
Smith  County.  These  were  excepted  to  by  the 
defendant  on  account  of  the  omission  of  certain 
important  statements  from  the  caption  and  certifi- 
cate. The  exception  being  sustained  by  the  Clerk, 
appeal  was  taken   to   the   Court. 

At  the  trial  term,  on  the  motion  of  the  plaint- 
iff,  he   was   permitted    to   bring    the   Justice   of    the 
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Peace  before  whom  the  depositions  were  taken  into 
open  Court,  and  there  have  him  amend  the  cap- 
tion and  certificate  so  as  to  show  the  real  facts,  by 
inserting  the  statement  that  his  residence,  at  which 
the  depositions  were  taken,  was  "in  Smith  County, 
Tennessee,"  and  that  he  was  "  not  interested  in 
the  cause."  The  depositions  were  then  admitted 
as  evidence.  All  of  this  was  done  over  the  ob- 
jection  of    the   defendant. 

It  was  sound  and  correct  practice  to  permit  the 
amendment  to  be  made  in  the  manner  stated. 
Bewley  v.  Oitinger,  1  Heis.,  355 ;  Carter  v.  Ewingj 
1  Tenu.  Ch.,  214.  It  prevented  unnecessary  de- 
lay, saved  the  cost  of  retaking  the  depositions, 
and   worked   no   injury   to   the   defendant. 

The  objection  that  the  act  of  making  the  amend- 
ment was  void  because  done  out  of  the  county 
in  which  the  Justice  of  the  Peace  resided  is  not 
well  taken.  It  was  not  the  exercise  of  a  judicial 
function  on  his  part,  but  the  performance  oi  a 
purely  ministerial  act — the  correction  of  a  clerical 
omission,  which  he  could  make  as  well  out  of  his 
county   as   in   it. 

Third, — Pending  the  appeal  in  the  Circuit  Court, 
Richardson,  the  plaintiiF,  died  intestate,  and  tlie 
suit  was  revived  and  prosecuted  to  judgment  in 
the  name  of  Charles  Swope,  as  his  administrator. 
The  defendant  filed  a  written  plea,  denying  that 
Swope  had  been  appointed  administrator,  and  issue 
was  joined   on   the   plea. 

The     trial    Judge    properly    found    the    issue    in 
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favor  of  the  plaintiff.  The  letters  of  administra- 
tion were  at  least  prima  facie  evidence  of  the 
appointment;  and,  on  the  failure  of  the  defendant 
to  produce  any  contrary  proof,  the  prima  facie 
case   of   the  plaintift'   became   conclusive. 

Fourth, — Swope's  letters  of  administration  having 
been  granted  by  the  County  Court  of  Trousdale 
County,  the  defendant  filed  a  plea  averring  that 
they  were  void  because  Richardson  did  not  re- 
side in  Trousdale  County,  but  was  a  citizen  of 
Smith  County,  and  died  there.  This  plea  was 
stricken   out,   as   on   demurrer. 

The  action  of  the  Court  was  right.  The 
grant  of  letters  of  administration  by  the  County 
Court  of  Trousdale  County  cannot  be  impeached 
in  this  case.  The  attack  made  by  the  plea  is 
collateral  and  not  direct.  It  is  true  that  the 
County  Court  of  the  county  in  which  the  deceased 
resided  (if  he  had  a  residence  in  but  one  county), 
was.  alone  authorized  to  grant  letters  of  adminis- 
tration upon  his  estate.  Code,  §  2203.  But  the 
place  of  his  residence  was  a  matter  for  the  de- 
termination of  the  Court  in  which  the  application 
for  letters  was  made.  The  letters  in  the  present 
case  were  granted  by  the  County  Court  of  Trous- 
dale County;  hence,  that  Court  must  have  found, 
as  a  matter  of  fact,  that  the  decedent  resided  in 
that  county.  Its  judgment  is  binding  on  all  the 
world  until  reversed  on  direct  attack — that  is,  on 
appeal  or  writ  of  error — before  the  proper  appel- 
late  tribunal.     With   respect  to   the   grant  of  letters 
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of  administration,  the  County  Courts  of  this  State 
are  courts  of  superior  and  general  jurisdiction,  and 
their  judgments  are  conclusively  presumed  to  im- 
port absolute  verity  when  called  in  question  collat- 
erally. 6  Hum.,  132;  1  Cold.,  289;  4  Cold.,  79; 
1  Lea,  530;  7  Heis.,  93,  94;  9  Lea  160;  76.,  504; 
Railway    Co.   v.   Mahoney^   ante,   311. 

Some  of  the  language  of  the  opinion  on  page 
81,  "in  Wilso7i  v.  Frazier,  2  Hum.,  seems  to  be  in 
conflict  with  above  authorities,  but  the  decision 
made   in   that   case   is   in   accord.      76.,   32. 

Of  course  the  rule  is  not  applicable  where  let- 
ters of  administration  have  been  granted  on  the 
estate  of  a  living  person.  D*Arusment  v.  Jones, 
4   Lea,   251. 

Fifth. — There  was  great  conflict  in  the  proof  as 
to  the  account  sued  upon.  The  finding  of  the 
trial  Judge  has  the  same  weight  in  this  Court  as 
the  verdict  of  a  jury,  and  will  not  be  reversed 
on  the  facts  if  there  is  any  material  evidence  to 
support  it.  12  Heis.,  464;  J6.,  539;  10  Lea,  462; 
16   Lea,   492;    1    Pickle,   306. 

In  this  case  there  is  much  material  evidence,  if 
not   a   preponderance,   in   favor   of   the  finding. 

Affirm   with    costs. 
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Bryant  v.  State. 
{Nashville.    February  10,  1891.) 

Selling   Liquors.      SaU  by  licensed  dealer  outside  county  in  which  he  is 
licensed.     Place  of  sale, 

B.  was  convicted  of  unlawfully  selling  liquor  in  Cannon  County  upon 
these  facts:  B.  resided  in  Cannon  County,  there  conducting  a  store. 
He  had  a  licensed  liquor  saloon  in  Rutherford  County  in  charge  of  a 
clerk.  When  parties  in  Cannon  County  wanted  liquor,  B.,  upon 
being  paid  the  price  and  cost  of  transportation  at  his  store  in  that 
county,  ordered  it  from  the  clerk  in  charge  of  his  saloon  in  Ruther- 
ford County.  The  liquor,  thus  ordered,  was  put  in  jugs  by  the  clerk 
at  the  saloon  in  Rutherford  County,  and  there  labeled  with  the  names 
of  the  respective  purchasers,  and  sent  by  public  conveyance  to  B.*s 
store  in  Cannon  County,  w^here  it  was  delivered  t©  the  purchasers. 
B.  had  no  license  to  sell  liquor  in  Cannon  County. 

Held:  The  conviction  was  proper.  The  sale  was  made  in  Cannon 
County.  The  order  of  B.  upon  his  clerk  was,  in  legal  effect,  an  order 
upon  himself,  and  a  mere  subterfuge. 


FROM   CANNON. 


Appeal    in    error  from   Circuit   Court  of    Cannon 
County.    Robert   Cantrell,  J. 

Jones  &  Houston  and  J.  H.  Cummings  for  Bryant. 

Attorney-general   Pickle   for   State. 
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Dickinson,  Sp.  J.  Defendant  was  convicted  of 
selling   whisky   unlawfully   in    Cannon   County. 

It  is  insisted  that  the  sale  was  made  in  Ruther- 
ford  County. 

Defendant,  in  partnership  with  another,  had  a 
store  in  Auburn,  Cannon  County,  and  he  had  a 
licensed  saloon  in  Murfreesboro,  Rutherford  County, 
the  latter  in  charge  of  his  clerk.  The  buyer  re- 
quested defendant,  in  Cannon  County,  to  order  some 
whisky  from  his  saloon  to  be  brought  by  a  public 
conveyance  running  from  Murfreesboro  to  Auburn, 
and  gave  him  the  moiiey  to  send  for  the  whisky, 
and  also  the  money  to  pay  for  bringing  it  to 
Auburn. 

A  few  days  thereafter  he  went  to  defendant's 
store  and  found  several  jugs  with  tags  on  the 
handles,  and  among  them  his  own,  marked  witl^ 
his  name,  which  he  took.  The*  whisky  was  put 
in  the  jugs  in  Murfreesboro,  and  was  there  marked 
with  the  buyer's  name,  and  was  placed  in  charge 
of  the  hack-driver,  who  carried  the  United  States 
mail,  and  was  delivered  by  him  at  defendant's 
store.  Defendant  testified  that  he  has  ordered  as 
many  as  eight  jugs  at  a  time  in  this  way  for 
purchasers.  His  clerk  testified  that  he  had,  he 
supposed,  sent  as  many  as  one  hundred  and  fifty 
jugs  to  Auburn  *'to  the  order  of  Bryant,  defendant." 

The  order  was  taken,  the  money  was  paid,  and 
the  whisky  was  delivered  at  defendant's  place  of 
business  in  Cannon  County.  The  order  of  defend- 
ant  upon   liis   clerk   was    an    order    on    himself,  and 
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was  a  mere  subterfuge.  The  sale  was  made  in 
Cannon  County,  and  defendant  had  no  license  to 
sell   liquor   in   that   county. 

It  is  insisted  that  there  should  be  a  reversal, 
because  the  record  shows  two  fines  on  two  separate 
indictments. 

The  record  shows  that  these  causes  were  tried 
by  agreement,  which  was  an  express  waiver  of  the 
objection   now   raised  for  the   first  time. 

Judgment  affirmed. 
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Maxwell  v.  Hill. 
{Nashville.    February  10,  1891.) 

1.  Will.     Proof  of  signature  cf  deceased  subscribing  witness. 

When  subscribing  witness  to  will  is  dead,  proof  of  his  signature  by 
persons  familiar  with  his  handwriting  is  allowed  in  lieu  of  his  testi- 
mony. 

Code  construed:  §§3012,  3018  (M.  &  V.);  ??2I7I,  2172,  2178  (T.  &  S.). 

Cases  cited  and  approved:  Stump  v,  Hughes,  5  Hay.,  93;  Haggard  r. 
Mayfield,  5  Hay.,  121 ;  Crockett  v.  Crockett,  Meigs,  95  ;  Jones  v. 
Arterburn,  ii  Hum.,  97;  Harrel  r.  Word,  2  Sneed,  6ii ;  Alexander 
V.  Beadle,  7  Cold.,  126. 

2.  Same.     Subscribing  vfitness  not  **  interested  in  the  devise  of  land^^^  when. 

A  subscribing  witness  to  a  will  is  not  **  interested  in  the  devise  of  land" 
therein  disposed  of,  in  such  sense  as  to  disqualify  him  and  render  the 
will  void,  where  his  interest  in  the  devised  land  was  acquired  after 
the  testator's  death  by  inheritance  from  the  devisee. 

Code  construed:  §3003  (M.  &  V.);  §2162  (T.  &  S.). 

Cases  cited  and  approved:  Allen  v,  Allen,  2  Overton,  172;  Walker  v. 
Skeene,  3  Head,  1-5. 

3.  Will.      Testator's  knowledge  of  contents  of  7uiil,     Presumed^  when. 

On  trial  of  issue  of  devisavit  vel  non  it  will  be  presumed,  in  the  absence 
of  any  circumstances  calculated  to  excite  suspicion,  that  testator  had 
full  knowledge  of  the  contents  of  his  will,  where  its  proper  execution 
and  his  capacity  to  make  it  have  been  satisfactorily  proved. 

Cases  cited  and  approved :  Cox  z/.  Cox,  4  Sneed,  87;  Barteez'.  Thompson, 
8  Bax.,  513;  Paiton  v.  Allison,  7  Hum.,  332;  Rutland  v.  Cleaves, 
I  Swan,  200. 

4.  Same.     Same.     Alust  be  proved^  ivhen. 

But  this  presumption,  that  testator  had  knowledge  of  contents  of  will, 
is  rebutted  and  the  burden  cast  upon  the  proponent  to  show  afiirma- 
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tively  that  the  testator  fully  understood  and  freely  assented  to  the 
provisions  of  the  will,  "where  any  circumstances  tending  to  excite 
suspicion  have  attended  its  execution. 

Cases  cited  and  approved  :  Rutland  v.  Cleaves,  t  Swan,  200 ;  Bartee  v. 
Thompson,  8  Bax.,  513;  Key  v.  Holloway,  7  Bax.,  575;  Wisener  v, 
Maupin,  2  Bax.,  342;  Cox  v.  Cox,  4  Sneed,  87;  Waierson  v.  Water- 
son,  I  Head,  2. 

5.  Same.     Sam^.     Examples  of  suspicious  circumstances » 

The  fact  that  testator  was  so  illiterate  that  l>e  was  compelled  to  make 
his  mark,  united  with  the  further  fact  that  the  draughtsman  of  the 
will  is  the  principal  beneficiary  under  it,  are  sufficient  in  such  case 
to  rebut  the  presumption  of  testator's  knowledge  of  contents  of  will, 
and  to  impose  upon  the  proponent  the  burden  of  proving  knowledge 
affirmatively. 


6.  Same.     Satne,      What  proof  to  show  testator's  knowledge. 

And,  in  such  case,  it  is.  sufficient  if  it  be  affirmatively  shown  by  any 
competent  evidence  that  "testator  was  fully  cognizant  of  the  con- 
tents of  the  will  and  approved  it,"  and  that  its  execution  was  **fair 
and  free  from  fraud  and  undue  influence."  It  is  not  essential  that 
the  proof  should  be  equivalent  to  the  reading  of  the  will  to  testator 
by  a  disinterested  person. 

7.  Same.     Same.      Testator's  declarations  competent  to  shoio  knowledge. 

Testator's  declarations,  whether  made  before  or  after  the  execution  of 
his  will,  with  reference  to  the  dispositions  he  proposed  to  make  or 
had  made  of  his  properly,  are  competent  evidence  to  show  whether 
or  not  he  fully  comprehended  and  approved  the  will  as  written. 

Cases  cited  and  approved  :  Beadles  v.  Alexander,  9  Bax.,  604 ;  Linch 
V.  Linch,  I  Lea,  526. 

8.  Same.     Same.     Case  in  judgment. 

The  will  in  this  case,  though  signed  with  a  mark  and  drawn  by  the 
principal  beneficiary,  is  sustained  by  the  proof. 

9.  Supreme  Court  Practice.     No  rez>ersalfor  meager  charge. 

This  Court  will  not  reverse  for  meagerness  of  the  charge  of  the  lower 
Court,  if  it  was  correct  so  far  as  it  went,  and  there  was  no  request  for 
additional  instructions. 
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Cases  cited  and  approved:  Sutherland  v.  Shelton,  12  Heis.,  374;  Rail- 
road 7'.  Jones,  9  Heis.,  27;  Overton  v,  Bolton,  9  Heis.,  762;  Som- 
mers  i>.  Railroad,  7  Lea,  201  ;  Railroad  v.  Gurlcy,  X2  Lea,  46; 
Knoxville  v.  Bell,  12  Lea,  157;  Railroad  7),  Wynn,  88  Tenn.,  332; 
Railroad  v.  Foster,  88  Tenn.,  671  ;  Watterson  v.  Waiterson,  I  Head, 
6;  Mann  v.  Grove,  4  Heis,,  403;  Railroad  ;'.  King,  6  Heis.,  269. 


FROM    RUTHERFORD. 


Appeal  in  error  from  Circuit  Court  of  Rutherford 
County.     Robert   Cantrell,  J. 

C.  A.  Sheafe  and  John  E.  Richardson  for 
Maxwell. 

Palmer  &  Palmer  and   P.   P.   Mason  for   Hill. 

Caldwell,  J.  This  is  a  contested  will  case. 
In  1877  Elvj  A.  Hill,  wife  of  C.  A.  Hill,  died 
at  her  home  in  Rutherford  County.  At  the  time 
of  her  death  she  owned  four  tracts  of  land  and 
somo  little  personal  property.  She  died  without 
child  or  representative  of  a  child,  and  without 
father  or  mother,  but  left  surviving  several  broth- 
ers and   sisters  and   her   husband. 

At  the  February  Term,  1878,  of  the  County 
Court  of  Rutherford  County,  her  husband,  C.  A. 
Hill,  presented  a  paper- writing,  which  was  admit- 
ted to  probate  in  common  form,  as  the  last  will 
and   testament   of   Elvy  A.   Hill,   deceased. 
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By  this  instrument  some  small  bequests— a  sad- 
die  and  her  wearing  apparel — were  given  to  her 
sister,  Sarah  Maxwell,  and  to  his  sister,  Eliza 
Haynes,  and  the  residue  of  her  personal  estate 
and  all  her  lands  were  given  to  her  husband  ab- 
solutely. 

In  April,  1888,  Sarah  Maxwell,  a  sister  of  Elvy 
A.  Hill,  filed  her  petition  in  the  County  Court  to 
have  the  probate  set  aside.  C.  A.  Hill  answered 
the  petition,  and,  proper  order  being  made,  the 
alleged  will  and  proceedings  thereon  were  certified 
to  the  Circuit  Court,  where  issue  of  devisavit  vel 
non  was  made  up  and  tried  by  Court  and  jury. 
Verdict  and  judgment  were  for  the  will,  and,  mo- 
tion for  new  trial  being  overruled,  Sarah  Maxwell 
appealed   in   error. 

The  subscribing  witnesses  to  the  paper  pro- 
pounded as  the  will  were  W.  J.  Hill  and  O.  W. 
Hill,  brothers  of  C.  A.  Hill.  The  former  of  these 
died  before  the  trial  in  the  Circuit  Court,  and, 
because  of  his  death,  his  handwriting  and  signa- 
ture were  properly  allowed  to  be  proved  by  other 
witnesses.  Code  (M.  &  V.),  §§  3012  and  3018; 
Caruthers'  History  of  a  Lawsuit  (Martin's  Edition), 
Sec.  612;  5  Hay.,  93  and  121;  Meigs,  95;  11 
Hum.,  97;    2   Sneed,   611;    7   Cold.,   126. 

C.  A.  Hill,  the  principal  beneficiary  under  the 
alleged  will,  also  died  before  the  trial  intestate  and 
without  children  or  child,  or  representative  of 
either.  O.  W.  Hill  is  one  of  his  heirs;  hence, 
when   he   went   on    the    stand  to    prove    the    execu- 
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tion  of  the  will  as  one  of  the  subscribing  wit- 
nesses,  his  evidence  was  objected  to  by  the  con- 
testant on  the  ground  of  interest.  His  evidence 
was  admitted,  and  the  action  of  the  trial  Judge 
in   that   behalf   is  here   assigned   as   error. 

The  witness  was  competent,  and  his  evidence 
was  properly  admitted.  The  statute  relating  to 
this  question  provides  that  "  no  last  will  or  testa- 
ment shall  be  good  or  sufficient  to  convey  or  give 
an  estate  in  lands  unless  written  in  the  testator's 
life-time,  and  signed  by  him,  or  by  some  other 
person  in  his  preseuce  and  by  his  direction,  and 
subscribed  in  his  presence  by  two  witnesses,  at  least, 
neither  of  whom  is  interested  in  the  devise  of 
said   lands."      Code   (M.   &   V.),   §  3008. 

0.  W.  Hill  was  manifestly  not  "interested  in 
the  devise"  of  the  lands  of  the  testatrix,  though 
made  to  his  brother.  To  have  been  so  in  the 
sense  of  the  statute,  he  must  have  been  a  bene- 
ficiary under  the  devise.  He  had  no  interest  in 
the  devise  at  the  time  he  witnessed  the  will,  nor 
has  he  any  now.  His  interest  in  the  land  now 
is  as  heir  of  his  brother,  and  not  as  devisee  under 
the  will.  At  that  time  he  was  not  even  heir  of 
his  brother,  for  no  one  can  be  heir  of  a  living 
person.  This  construction  of  the  statute  is  in  ac- 
cord with  Allen  v.  Allen,  2  Overton,  172,  and 
Walker  v.    Skeene,   3   Head,   1-5. 

Elvy  A.  Hill  was  an  illiterate  person,  and  made 
her  mark  to  the  supposed  will.  At  the  time  it 
was   executed  she  was   about  fifty-five  years  of  age, 
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and  in  rather  feeble  health.  Her  husband  was 
both  draughtsman  of  the  instrument  and  almost 
the  sole  beneficiarj^  thereunder.  As  applicable  to 
these  facts,  in  connection  with  what  occurred  when 
the  paper  was  executed,  and  before  and  afterward, 
the  Court  instructed  the  jury  as  follows :  *'  You 
must  further  be  satisfied  that  she  was  fully  ap- 
prised of  the  contents  of  the  will — that  it  was 
read  over  to  her,  and  that  she  understood  the 
same;  also  that  it  was  her  free  and  voluntary  act, 
free  from  fraud  or  coercion  on  the  part  of  the 
husband.  You  must  also  find  that  she  was  of 
sound  mind  and  disposing  memory  at  the  time  of 
making  the  will;  that  she  knew  her  property,  her 
relations,  and  those  having  claims  to  her  bounty, 
and  had  mind  to  intelligently  dispose  of  said 
property.  *  *  *         Where     a    beneficiary 

under  a  will  is  the  draughtsman  of  the  will  it  is 
a  strong  circumstance  against  it,  and  it  devolves 
upon  the  plaintift"  to  show  that  every  thing  was 
fair  and  free  from  fraud  and  undue  influence. 
AVhen  a  party  makes  his  or  her  mark  to  a  will, 
it  is  not  enough  to  show  that  the  will  was  duly 
executed,  but  it  must  also  be  shown  that  the  tes- 
tator was  fully  cognizant  of  the  contents  of  the 
will,   and   approved  it." 

Appellant  assigns  error  on  this  charge,  and  in- 
sists that  it  is  fatally  defective,  because  the  jury 
were  not  told  that  *'  information  acquired  from  the 
draughtsman  in  such  a  case  as  this  is  not  sufficient," 
and    that,    "under    the    circumstances    of   this    case, 
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the  proof  should  be   equivalent  to  having  heard  the 
will   read   over   by   a  disinterested   person." 

In  ordinary  cases,  where  the  testator  is  shown 
to  be  of  competent  capacity,  and  there  are  no  cir- 
cumstances of  suspicion  surrounding  the  case,  it  is 
not  necessary  to  establish  by  proof  that  he  had 
knowledge  of  the  contents  of  the  will.  Such 
knowledge  will  be  presumed  where  formal  proof 
of  execution  and  testable  mind  are  shown,  and  no 
opposing  facts  appear.  Cox  v.  CoXy  4  Sneed,  87; 
Bartee  v.  Thompson,  8  Bax.,  518;  Patton  v.  Allison, 
7  Hum.,  332;  Rutland  v.  Gleaves,  1  Swan,  200;  1 
Greenleaf  on   Evi.,  Sec.  33;    1  Jarman  on  Wills,  46. 

But  where  the  person  making  the  will  is  so 
illiterate  as  to  make  his  mark,  and  the  draughtsman 
of  the  will  is  the  principal  beneficiary,  the  pre- 
sumption of  knowledge  is  overcome,  and  more 
proof  is  required  to  establish  the  will.  Such  cir- 
cumstances cast  a  suspicion  on  the  will,  and  it 
becomes  incumbent  on  the  proponent  to  remove 
that  suspicion  by  showing  aflSrmatively  that  the 
testator  fully  understood  the  provisions  of  the  will 
and  freely  approved  them.  Such  is  the  rule  de- 
ducible  from  the  following  authorities:  7  Hum., 
332-385,  and  citations;  1  ISwan,  200;  8  Bax.,  513; 
7  Bax.,  575;  2  Bax.,  342;  4  Sneed,  87;  Watterson 
V.    Watterson,   1    Head,   2. 

In  Rutland  v.  Gleaces,  supra,  the  testatrix  was 
old  and  feeble,  and  had  for  several  years  been 
addicted  to  the  excessive  use  of  opium  and  ardent 
spirits.      The    will,    which    was    complicated    in    itfr 
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provisions,  was  read  to  her,  partly  by  the  witness 
and  the  balance  by  another  person,  who  was  the 
principal  legatee;  after  which  the  latter  held  her 
hand  and  she  made  her  mark  to  it.  "The  Court, 
amongst  other  matters  not  excepted  to,  instructed 
the  jury  'that  if  they  believed  the  will  was  read 
to  the  testatrix  correctly,  and  that  she  was  of 
sound  mind,  the  legal  presumption  would  be  that 
she  understood  its  contents.' "  This  instruction 
was  held  to  be  erroneous,  because  it  precluded  the 
jury  from  considering  all  the  facts,  and  determin- 
ing from  them  whether  or  not  the  testatrix  under- 
stood  the   contents   of  the  will.      1   Swan,   200. 

In  the  7  Humphreys  case  the  Court  told  the 
jury  "that,  where  a  party  writes  a  will  in  his  own 
favor,  this  circumstance  should  awaken  the  vigilance 
and  jealousy  of  the  jury  to  see  whether  a  knowl- 
edge of  its  contents  was  brought  home  to  the 
deceased;  for,  in  such  case,  it  is  incumbent  on 
the  propounder  to  show  that  the  contents  were 
known  to  the  testator."  This  was  held  to  be  "a 
correct  statement   of  the   law."      7   Hum.,   332. 

In  Cox  V.  Cox  the  testatrix  was  shown  to  be  so 
illiterate  that  she  could  neither  read  nor  write. 
She  was  also  very  old  when  the  will  was  executed, 
and  was  by  the  witness  seen  to  "make  her  mark" 
to  it.  As  to  the  rule  of  evidence  in  such  a  case 
this  Court  said :  "  The  existence  of  the  fact  that 
the 'testator  cannot  read,  the  law  regards  as  a  cir- 
cumstance not  only  suflScient  to  excite  suspicion, 
but   to   repel   the   presumption   of  knowledge   of  the 
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contents  of  the  will.  It  may  be  of  more  or  less 
force,  According  to  the  facts  of  each  particular  case; 
and  the  degree  of  proof  requisite  to  remove  such 
suspicion,  and  to  establish  the  knowledge  of  the 
testator,  must  necessarily  depend  upon  the  circum- 
stances of  each  case.  All  that  in  reason  can  be 
necessary  is  that  it  shall  be  made  to  appear  to  the 
entire  satisfaction  of  the  jury  that  the  testator 
fully  understood  and  assented  to  the  provisions  of 
the   will."      4   Sneed,   88. 

In  the  Watterson  case  the  testatrix  was  unable 
to  write  or  read  writing.  She  had  two  sons. 
One  of  these  wrote  the  will,  by  which  almost  her 
entire  estate  was  given  to  himself.  Judge  Caruth- 
ers,  delivering  the  opinion  of  the  Court,  said 
there  were  two  grounds  of  suspicion  and  distrust 
—the  illiteracy  of  the  testatrix,  and  the  fact  that 
the  will  was  written  by  the  principal  legatee. 
And,  in  the  conclusion  of  his  discussion  of  the 
charge  of  the  trial  Judge  with  respect  to  the 
evidence  required  in  such  a  case,  he  uses  this 
language:  "But  we  think  there  is  no  inflexible  rule 
of  law  that  the  knowledge  of  the  contents  which 
is  required  to  be  established  in  the  case  of  persons 
who  cannot  read,  or  where  the,  writer  of  the  will 
gets  a  large  benefit  under  it,  can  only  be  derived 
from  hearing  the  will  read,,  to  be  proved  either  by 
direct  or  circumstantial  evidence ;  but  all  that  is 
necessary  is  that  it  must  appear  to  the  full  and 
entire  satisfaction  of  the  jury  that  the  testator 
fully    understood    and    freely   assented    to     the    pro- 
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visions  of  the  will.  This  fact,  as  to  the  kind  and 
description  of  proof,  may  be  made  out  like  any 
other  disputed  fact.  But,  in  a  case  of  this  de- 
scription, the  strength  and  conclusive  character  of 
it  must  depend  upon  the  degree  of  suspicion 
which  the  circumstances  are  calculated  to  excite, 
and  should  be  strong  and  convincing — equivalent 
at  least  to  the  reading  of  the  will,  or  hearing  it 
correctly    read."      1   Head,   6,   7. 

None  of  these  cases,  nor  any  other  authorities 
of  which  we  are  aware,  warrant  the  instruction 
which   appellant  insists   should   have  been   given. 

The  head-note  in  the  Watterson  case  is  mis- 
leading, in  that  it  states  that  the  evidence  of  the 
testator's  knowledge,  in  suspicious  cases,  should  be 
"equivalent,  at  least,  to  having  heard  the  will 
read  by  a  disinterested  and  unimpeachable  party," 
when  the  language  of  the  opinion  is  that  such 
evidence  should  be  "equivalent,  at  least,  to  the 
reading  of  the  "will,  or  hearing  it  correctly  read." 
A  party  who  is  neither  disinterested  nor  unim- 
peachable might  "correctly  read"  the  will.  Whether 
he  has  done  so,  in  a  given  case,  is  a  question  for 
the  jury. 

In  all  cases  of  illiteracy  on  the  part  of  the 
testator  and  of  great  benefit  to  the  writer  of  the 
will,  the  controlling  idea,  beyond  the  ordinary  proof 
of  formal  execution  and  testable  capacity,  is  that 
the  testator  must  have  fully  comprehended  the 
provisions  of  the  will,  and  freely  given  his  assent 
thereto.  To  show  this  affirmatively,  the  burden  is 
38— 5  p 
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upon  the  proponent.  It  may  be  shown  by  any 
competent  evidence,  direct  or  circumstantial,  which 
is  sufficient  in  weight  and  cogency  to  remove  all 
suspicion   and  satisfy   the  jury   of   the  fact. 

The  instruction  given  in  this  case  comes  fully 
up  to  the  rule  in  every  respect.  Summarized  on 
this,  point  it  is,  that,  to  find  in  favor  of  the  will, 
the  jury  must  be  satisfied  that  the  testatrix  was 
fully  apprised  of  its  contents ;  "  that  it  was  read 
over  to  her,  and  that  she  understood  the  same;" 
that  she  "was  fully  cognizant  of  the  contents  of 
the   will   and   approved  it." 

Kot  only  was  the  charge  given  full  and  as 
favorable  to  the  contestant  as  could  have  been 
within  the  law,  but  the  instruction  suggested,  for 
the  first  time,  in  the  assignment  of  errors  is  not 
sound.  But  if  the  charge  were  not  full  (being 
correct  as  far  as  it  goes),  and  the  instruction  sug- 
gested were  entirely  sound,  the  failure  to  give  it 
would  not  be  reversible  error.  To  be  so,  it  must 
have   been    asked   in   the  form   of    an   additional   in- 


struction in  the  Court  below.  Mere  meagerness 
in  a  charge  is  not  ground  for  reversal.  12  Heis., 
375;  9  Heis.,  27;  /6.,  762;  7  Lea,  201;  12  Lea, 
46;  i6.,  157;  14  Lea,  65;  4  Pickle,  332,  671, 
710;    1   Head,   6;    4   Heis.,   403;    6  Heis.,   269. 

Finally,  it  is  assigned  as  error,  and  contended 
in  .  argument,  that  "there  is  no  testimony  in  the 
record  to  justify  the  finding  of  the  jury."  Sev- 
eral witnesses  say  they  heard  the  testatrix  state  at 
various   times   before   the  execution  of  her  will  that 
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she  desired  her  husband  to  have  her  land  for  life, 
with  remainder  to  her  brothers  and  sisters.  Others 
state,  with  equal  certitude,  that  they  heard  her 
say  before  the  date  of  the  will  that  she  wanted 
him  to  have  it  absolutely,  and  did  not  want  her 
"folks"  to  have  any  interest  in  it.  Some  of  the 
witnesses  testify  that  she  told  them,  after  its  date, 
that  she  had  made  her  will,  giving  her  property  to 
her  husband.  That  he  was  kind  and  affectionate 
to  her  is  sufficiently  shown.  There  is  some  evi- 
dence tending  to  show  that  she  was  not  on  good 
terms  with  her  own  people,  and  that  they  had  been 
unkind  to  her;  and,  on  the  other  hand,  there  is 
evidence   tending  to   show   that   this  is   not  true. 

Her  declarations  were  competent  to  be  consid- 
ered by  the  jury  in  determining  whether  she  fully 
comprehended  and  approved  the  will  as  written. 
Beadles  v.  Alexander^  9  Bax.,  604;  1  Lea,  526. 
If  it  be  found  that  she  did,  then,  of  course,  the 
will  and  not  her  verbal  statements  must  control 
the   course   of    her   property. 

"We  notice  more-  in  detail  the  testimony  of  O. 
W.  Hill,  one  of  the  subscribing  witnesses.  He 
says:  "I  went  to  her  house  and  went  in.  Her 
husband  was  out  of  the  room.  She  picked  up  a 
paper,  and  said  it  was  her  will ;  told  me  she  had 
signed  it,  and  showed  me  her  mark.  She  said 
she  had  willed  my  brother  every  thing  she  had, 
except  side-saddle  and  some  clothes.  I  witnessed 
the  will.  *  *  *  This  is  the  will  [being 
shown   the   original   will    on   file].         h«         *         * 
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"When  I  first  went  there  she  was  in  the  house. 
My  brother,  Kit  [C.  A.  Hill,  her  husband],  came 
in  after  I  got  there,  before  I  witnessed  the  will. 
He  took  the  will  up  and  read  it  in  the-  presence 
of  myself  and  Elvy  Hill,  at  my  request.  I  never 
sign  any  thing  without  having  it  read.  The  will 
read  over  was  the  same  as  what  she  had  told 
me.  I  know  C.  A.  Hill's  handwriting.  This  will 
was  in  his  handwriting.  I  said  to  her  that  it 
looked  like  some  one  else  ought  to  have  written 
it.  She  said  my  brother  always  done  her  writing, 
and  could  do  that.  He  did  writing  for  her  both 
before   and   after  they  were   married,"   etc. 

If  this  witness  speaks  the  truth  (his  credibility 
was  peculiarly  a  question  for  the  jury),  there  can 
be  no  doubt  that  the  testatrix  understood  and  ap- 
proved the  will.  She  told  him  what  it  contained 
before  it  was  read  in  their  joint  presence;  and 
when  he  heard  it  read  he  found  it  to  be  the 
same  as  she  had  previously  told  him  it  was;  and 
when  the  will  is  produced  in  Court  it  is  seen  to 
be  what  she  told  him  it  was,  and  as  it  was  read 
to   them  by  the   draughtsman. 

Altogether,   the   verdict    is    abundantly   sustained. 

Let  the   judgment  be   affirmed   with   costs. 
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Railway  Company  i?.  Wilson  County. 
{Nashville.    February  10,  1891.) 

1.  County  Court.    Jurisdiction  and  powers  of ^  purely  statutory. 

County  Courts  possess  no  jurisdiction  or  powers  but  those  conferred  by 
statute. 

Constitution  cited:  Art.  VI.,  Sec.  i. 

Code  construed:  §207  (M.  &  V.);  §127  (T.  &  S.). 

Case  cited :  Pope  r.  Phifer,  3  Heis.,  682. 

2.  Same.     No  statute  authorizes  release  of  county  taxes  on  railway  property. 

No  statute  has,  in  terms  or  by  implication,  authorized  County  Courts  to 
exempt  or  release,  upon  any  pretext  or  consideration  whatever,  tha 
property  of  a  railway  company — consisting  of  its  road-bed,  rolling- 
stock,  etc. — from  its  just  proportion  of  taxation  for  county  purposes. 

Code  construed :  §?459,  462,  466-472,  562,  565-567,  569,  1^22  et  se^., 
iZST^seq.,  1423-1433.  1439,  1465-1512,  1513-1534,  4985-4990  (M, 
&  V)  ;  §?402,  404,  40S-414,  483,  489,  490,  49iri,  1 182  et  seq.^  1241- 
1251,  1257,  1277  et  seq.^  1299  et  seq.,  4206-4217  (T.  &  S.). 

Cases  cited  and  approved:  Hunter  v.  Campbell  County,  7  Cold.,  55; 
Grant  v,  Lindsay,  1 1  Heis.,  6674  Wood  v,  Tipton  County,  7  Bax., 
112;  Cannon  County  v.  Hoodenpyle,  7  Hum.,  146  ;  Obion  County  v, 
Marr,  8  Hum.,  634;  Carey  v,  Campbell  County,  5  Sneed,  516;  Turn- 
pike Co.  f.  Davidson  County,  14  Lea,  74;  Williams  s'.  Taxing  Dis- 
trict, 16  Lea,  535. 


Same.     Same.     Exemption  void  though  declared  to  induce  non-resident  to 
build  road. 

And  such  release  or  exemption  of  railway  property  from  county  taxation 
is  none  the  less  ultra  vires  and  void  because  it  was  offered  as  an  in- 
ducement for  the  location  and  building  of  a  railroad,  which  was  ac- 
cordingly constructed  by  non-residents,  resulting  in  great  benefits,  in 
a  general  way,  to  the  county. 
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4.  Same.     Legislature  has  not  unlimited  pcnver  to  authori%e  release  of  rail- 
way property  from  county  taxation. 

The  Legislature  has  not  unlimited  power,  under  our  Constitution,  to 
authorize  the  County  Courts  to  exempt  or  release  railway  property 
from  taxation  for  county  purposes. 

Constitution  construed:  Art.  II.,  Sec.  28;  Art.  XI.,  Sees.  9,  10. 

Cases  cited  and  approved :  Railroad  v.  Gaines,  3  Tenn.  Ch.,  611 ;  Ellis 
7'.  Railroad,  8  Bax.,  530;  Chattanooga  v.  Railroad,  7  Lea,  576,  577; 
Railroad  v.  State,  8  Heis.,  789,  796 ;  Franklin  County  v.  Railroad, 
12  Lea,  547. 


FROM    WILSON. 


Appeal  from  Chancery  Court  of  Wilson  County. 
George   E.   Seay,   Ch. 

« 

J.  J.  Turner  and  B.  J.  Tarver  for  Railway 
Company. 

R.   P.   McClain  for  Wilson   County. 

Caldwell,  J.  This  is  a  bill  by  the  Nashville 
and  Knoxville  Railroad  Company  against  Wilson 
County  and  her  revenue  officers,  to  restrain  the 
collection  of  taxes. 

On  October  3,  1886,  the  County  Court  of  Wil- 
son County,  in  quarterly  session  assembled,  passed 
a  resolution  whereby  it  agreed  to  release  from 
taxation  for  county  purposes  all  the  property  of 
the  complainant,  then   or  thereafter  in   that  county, 
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for  the  period  of  fifteen  years,  beginning  with 
January  1,   1887. 

This  action  was  taken,  as  recited  in  the  resolu- 
tion, "in  order  to  induce"  the  complainant  "to 
locate  and  build  its  proposed  railway  from  Leba- 
non, Wilson  County,  east  to  Gordonsville,  Cooke- 
ville,  and  then  along  the  Cumberland  Mountains, 
across  the  Cincinnati  Railroad,  to  Knoxville,  Tenn. ; 
and  because  of  the  great  advantages  that  will  ac- 
crue to  Wilson  County  from  the  construction  and 
operating  of  said  through  line  of  railroad."  It  is 
alleged  in  the  bill  that  complainant,  "induced  in 
part  by  this  act"  of  the  county,  has,  at  great  ex- 
pense, located,  built,  and  equipped,  and  is  now 
operating,  its  line  of  railway  from  Lebanon  east- 
ward, as  contemplated,  about  forty-five  miles,  ,and 
that  the  work  of  construction  is  still  progressing; 
that  the  county  of  Wilson  has  thereby  been  greatly 
benefited  in  the  enhancement  of  the  taxable  value 
of  lands  to  the  extent  of  $160,000,  in  the  great 
reduction    of   the   cost   of   transportation,   etc. 

It  is  further  alleged  that,  notwithstanding  the 
said  agreement  of  the  county,  and  the  advantages 
received  and  to  be  received  by  it  from  the  con- 
struction and  operation  of  complainant's  railway, 
the  county  now  claims  from  complainant  the  sum 
of  $950.15,  as  taxes  for  county  purposes  for  the 
year  1889,  and  has  caused  certain  property  belong- 
ing to  complainant  to  be  seized  and  advertised  for 
sale  to   pay   said   sum. 

Relying    on    the    release    of    the    County    Court, 
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complainant  claims  immunity  from  taxation  by  the 
county  for  the  period  stated,  and  seeks  an  injunc- 
tion to  restrain  the  sale. 

The  defendants  demurred  to  the  bill,  and  for 
cause  said  that  the  action  of  the  County  Court 
in  agreeing  to  release  complainant's  property  from 
taxation  for  county  purposes,  was  illegal,  null,  and 
void,   because   ultra   vires  and   unconstitutional. 

The  demurrer  being  sustained  and  the  bill  dis- 
missed,   the  complainant  appealed. 

Though  the  County  Court  existed,  in  some  form, 
in  North  Carolina  before  the  organization  of  this 
State,  and  may  be  said  to  have  been  recognized 
by  our  Constitution  of  1796  as  one  of  the  insti- 
tutions of  the  State  then  existing  (Pope  v.  Phifer^ 
3  Heis.,  682),  it  is,  nevertheless,  a  creature  of  stat- 
ute merely,  possessed  alone  of  statutory  jurisdic- 
tion,  and   wholly   wanting    in   common    law   powers. 

By  the  Constitution  of  1796,  all  judicial  power 
was  vested  "  in  such  superior  and  inferior  Courts 
of  law  and  equity  as  the  Legislature  shall,  from 
time  to  time,  ordain  and  establish ; "  by  the  Con- 
stitution of  1834,  "in  one  Supreme  Court,  and  in 
such  inferior  Courts  as  the  Legislature  shall,  from 
time  to  time,  ordain  and  establish;"  and  by  the 
Constitution  of  1870,  "fn  one  Supreme  Court, 
and  in  such  Circuit,  Chancery,  and  other  infe- 
rior Courts  as  the  Legislature  shall,  from  time  to 
time,  ordain  and  establish."  Con.  (1870),  Art.  VL, 
Sec.    1. 

By    statute    "  a    Court    is    established     in     each 
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county  of  this  State,  composed  of  the  Magistrates 
of  the  county,  for  th«  dispatch  of  probate  and 
other  business  intrusted  to  ity  to  be  called  the 
County   Court."      Code  (M.   &  V.),   §207. 

The  powers  "intrusted  to"  the  County  Courts 
thus  established,  emanate  from  the  Legislature  alone; 
hence,  the  measure  and  limit  of  those  powers  are 
to  be  found  in  the  statutes,  and  when  a  power 
claimed  for  them  is  not  conferred  by  some  statute 
it   must  be  held   not  to  exist. 

Many  sections  of  the  Code  have  been  cited  by 
learned  counsel  of  complainant  as,  indirectly  if  not 
directly,  conferring  authority  to  take  the  action 
taken  by  the  County  Court  of  Wilson  County  in 
the  case  before  us.  We  notice  all  of  them  briefly. 
County  Courts  have  general  statutory  powers  con- 
cerning public  roads,  ferries,  and  bridges  (Code, 
§§1322  et  seq.,  1357  et  seq.',  1423-1433,  4985);  as 
to  turnpikes  and  water-courses  (Code,  §§1465-1512, 
1513-1534,  4985);  as  to  control,  erection,  and  dis- 
position of  public  county  buildings  (Code,  §§  466- 
472,  4986);  as  to  levy  of  tax  to  build  court-house, 
jail,  or  public  office  for  county  purposes  (Code, 
§4985,  last,  sentence) ;  as  to  building  of  free  bridge 
and  paying  for  same  with  funds  on  hand  or  by 
special  tax  (Code,  §  4990) ;  as  to  appropriation  of 
money  for  seventeen  enumerated  purposes,  but  not 
otherwise,  unless  expressly  provided  by  law  (Code, 
§§4987,  4988);  as  to  exemption  of  certain  poor 
persons  from  working  on  public  roads  and  payment 
of  poll-tax   (Code,   §§2127,   4986);    as   to   permitting 


602  *         NASHVILLE : 


Railway  Company  v.  Wilson  County. 


certain  poor  persons  to  hawk  and  peddle  without 
license   (Code,   §§2126,   4986). 

Confessedly  none  of  these  confer  the  power  in 
question  directly,  and  it  is  clear  that  none  of  them 
confer  it  indirectly.  All  the  objects  embraced  are 
so  well  defined  by  the  language  of  the  statutes 
themselves  that  no  room  is  left  for  the  inclusion 
of  a  different  subject  by  intendment.  The  authority 
to  release  from  the  burden  of  taxation  is  distinctly 
confined  to  poll-tax  and  privilege-tax,  with  only 
poor  persons  as  beneficiaries  thereof.  Code,  §§2126, 
2127,   and  4986. 

Section  1439  of  the  Code  is  in  the  following  lan- 
guage: ^'The  County  Court  may  provide  for  mak- 
ing such  private  and  local  improvements,  within  the 
limits  of  the  county,  as  are  contemplated  by  the 
ninth  and  tenth  sections  of  the  eleventh  article  of 
the  Constitution,  under  such  restrictions,  limitations, 
and  conditions  as  in  its  discretion  shall  seem  right 
and  proper;  such  as  toll-bridges,  causeways  across 
bottoms,  fish-traps,  mill-dams,  ferries,  public  roads, 
and   the   like." 

Jt  is  obvious,  as  has  been  twice  correctly  de- 
cided, that  this  provision  has  no  reference  to  works 
of  public  improvement,  to  be  undertaken,  made,  and 
paid  for  by  the  county;  but  only  to  private  enter- 
*prises  of  more  or  less  public  convenience.  Hunter 
V.  Cavipbell  Comity^  7  Cold.;  55;  Grant  v.  Lindsay, 
11    Heis.,   667. 

And  it  is  quite  as  manifest  from  the  language 
used  both  in  the  Code  as  above  quoted   and  in  the 
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original  Act  (1835,  Ch.  29;  Car.  &  Nich.,  203), 
that  it  was  not  in  the  legislative  mind  to  confer 
upon  County  Courts  authority  to  release  the  prop- 
erty of  railroad  companies  from  the  common  bur- 
den of  taxation.  If  such  authority  exists,  it  must 
be  found   in  some   other  enactment. 

Again,  "  every  county  is  a  corporation,  and  the 
Justices  in  the  County  Court  assembled  are  the 
representatives  of  the  county,  and  authorized  to 
act  for  it."  Code,  §  459.  And  "  each  county  may 
acquire  and  hold  property  for  county  purposes,  and 
make  all  contracts  necessary  or  expedient  for  the 
management,  control,  and  improvement  thereof,  and 
for  the  better  exercise  of  its  civil  and  political 
powers;  may  make  any  order  for  the  disposition 
of  its  property,  and  may  do  such  other  acts  and 
exercise  such  other  powers  as  may  be  allowed  by 
law."      Code,   §462. 

it  is  insisted  that,  under  these  provisions,  the 
County  Court  of  Wilson  County  was  authorized 
to  make  the  contract  or  agreement  in  question; 
that,  being  the  fiscal  agent  of  the  county,  and 
having  a  portion  of  the  sovereign  power  of  the 
State,  it  had  the  power  to  surrender  the  right  to 
tax  the  complainant's  property  to  secure  for  the 
people  of  the  county  the  greater  advantage  of  a 
well-equipped   railway. 

We  concede  that,  in  the  exercise  of  their  pow- 
ers with  respect  to  public  roads  and  the  levy  of 
taxes  for  county  purposes,  County  Courts  are  prop- 
erly  said    to   act    as    miniature  Legislatures,   and  to 
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perform  legislative  or  municipal  rather  than  judi- 
cial functions.  Wood  v.  Tipton  County^  7  Bax., 
112;  Grant  v.  Lindsay y  11  Heis.,  651;  7  Hum., 
146;  8  Hum.,  634;  5  Sneed,  516;  14  Lea,  74;  16 
Lea,   585. 

But  even  in  these  matters  they  can  do  only 
such  acts  "as  may  be  allowed  by  law"  (Code, 
§462),  and  "can  exercise  that  portion  of  the  sov- 
ereignty of  the  State  communicated  to  them  by 
the  Legislature,   and    no   more''      11   Heis.,   666. 

The  two  sections  last  quoted,  and  the  others 
previously  mentioned  herein,  fail  to  confer  any 
power  to  exempt  property  from  taxation.  The 
Legislature  has  therein  attempted  to  communicate 
no  pr4rt  of  the  State's  sovereignty  with  respect  to 
such   an    exemption. 

In  none  of  the  several  statutes  cited  in  behalf 
of  complainant,  nor  in  any  other,  do  we  find  any 
authority  for  a  County  Court  to  release  the  prop- 
erty of  a  railroad  company  from  taxation  on  any 
consideration  whatever. 

An  examination  of  the  statutes  relative  to 
county  revenue  will  clearly  show  that  such  author- 
ity is  withheld.  "  Taxes  on  property  for  county 
purposes  shall  be  imposed  on  the  value  thereof, 
as  the  same  is  ascertained  by  the  assessment  for 
State  taxation."'  Code,  §567.  "The  County  Court 
may  impose  taxes  for  county  purposes,  and  fix  the 
rate  thereof"  (Code,  §  566),  provided  the  rate  "for 
general  county  purposes  shall  not  exceed  the  rate 
of    State  taxation."      Code,  §  565.      Taxes   levied   by 
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County  Courts  "shall  be  equal  and  uniform"  on 
every  species  of  property,  privilege,  or  poll  which 
is  taxed  by  the  laws  of  the  State  (Code,  §  569) ; 
and  "the  polls,  property,  and  privileges  that  are 
taxable  or  exempt  from  taxation  for  county  pur- 
poses are  the  same  that  are  taxable  and  exempt 
from   taxation   for   State   revenue."      Code,  §  562. 

From  these  provisions  it  is  manifest  that  the 
County  Courts  must  levy  "an  equal  and  uniform" 
tax  on  all  taxable  property  in  their  respective 
counties,  and  that  they  can  exempt  no  prop- 
erty from  taxation  for  county  purposes  that  is  not 
also  exempt  from  taxation  by  the  State.  They 
may  exempt  only  such  property  as  is  exempt  from 
State  taxes,  and  must  assess  equally  and  uniformly 
all  that  is  subject  to  State  taxation.  The  property 
of  complainant  is  not  exempt  from  State  taxation; 
hence,  the  County  Court  of  Wilson  County  could 
not  lawfully  exempt  or  release  it  from  taxation 
for  county  purposes,  but  was,  by  the  express  terms 
of  the  statqte,  required  to  tax  it  at  the  same  rate 
at  which  it  assessed  other  property  for  the  same 
period.  Its  agreement,  however  solemnly  made, 
and   with   whatever  view,  did  not  abrogate  the  law. 

The  fact  that  the  property  of  complainant  was 
not  in  existence  at  the  time  the  release  was  at- 
tempted to  be  made,  and  the  further  fact  that  the 
railway  has  been  constructed  and  equipped  almost 
entirely  with  capital  owned  by  non-residents  of 
the  State,  cannot  alter  the  case,  or  make  valid  an 
agreement  which   would   otherwise    be   void.      There 
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18  no  more  power  in  the  County  Court  to  release 
froiVi  taxation  a  railroad  yet  to  be  constructed 
than  there  is  to  release  one  already  completed 
and  in  full  operation.  Nor  is  there  any  authority 
to  discriminate  in  favor  of  one  constructed  with 
foreign  capital  as  against  another  one  constructed 
with  the  means  of  citizens  of  the  State.  When 
constructed,  in  each  instance,  it  becomes  entitled 
to  the  protection  of  the  laws  of  the  State,  and, 
in  terms,   subject  to  the  burden   of    taxation. 

The  Constitution  confers  no  such  power  on 
County  Courts  as  that  attempted  to  be  exercised 
in  favor  of  the  complainant.  It  declares  that 
"the  Legislature  shall  have  the  right  to  vest  such 
power  in  the  courts  of  justice,  with  regard  to 
private  and  local  affairs,  as  may  be  deemed  expe- 
dient." Art.  XI.,  Sec.  9.  And  that,  "a  well- 
regulated  system  of  internal  improvement  is  calcu- 
lated to  develop  the  resources  of  the  State,  and 
promote  the  happiness  and  prosperity,  of  her  citi- 
zens; therefore  it  ought  to  be  encouraged  by  the 
General  Assembly."  Art.  XI.,  Sec.  10.  Xo  power 
is   here   conferred   on   any    Court, 

In  the  latter  section  is  found  a  distinct  expres-  ' 
sion  in  iuvor  of  a  well-regulated  system  of  inter- 
nal improvement,  and  a  declaration  that  it  ought 
to  be  encouraged  by  the  Legislature;  but  the 
means  of  encouragement  are  to  be  devised  by  the 
Legislature,  within  constitutional  limitations  and  re- 
strictions. However  broad  this  provision,  however 
great    the    power    thus     conferred    on    the    General 
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Assembly,  it  is  certain  that  it  has  not,  in  pursu- 
ance thereof,  enacted  any  law  authorizing  County 
Courts  to  exempt  railroad  property,  present  or  pro- 
spective, from  taxation  for  county  purposes.  Our 
review  of  the  statutes  has  demonstrated  that  fact 
conclusively. 

Moreover,  we  must  not  be  understood  as  agree- 
ing that  the  Legislature  has  the  power  to  confer 
any  such  authority  upon  County  Courts,  or  to  ex- 
ercise it  itself.  Section  28  of  .  Article  II.  of  the 
Constitution  requires  that  equal  and  uniform  taxes 
shall  be  laid  on  all  taxable  property,  and  it  enu- 
merates the  property  that  may  be  and  that  ^hall 
be  exempt  from  taxation  by  the  Legislature.  In 
that  enumeration  railroads  are  not  mentioned  or 
included;  hence,  they  must  be  taxed  at  the 
same  rate  that  other  property  is  taxed.  The  lan- 
guage is  as  follows:  "All  property,  real,  personal, 
or  mixed,  shall  be  taxed;  but  the  Legislature 
may  except  such  as  may  be  held  by  the  State,  by 
counties,  cities,  or  towns,  and  used  exclusively  for 
public  or  corporation  purposes,  and  such  as  may 
be  held  and  used  for  purposes  purely  religious, 
charitable,  scientific,  literary,  or  educational,  and 
shall  except  one  thousand  dollars'  worth  of  per- 
sonal property  in  the  hands  of  each  tax-payer, 
and  the  direct  product  of  the  soil  in  the  hands 
of  the  producer  and  his  immediate  vendee.  All 
property  shall  be  taxed  according  to  its  value, 
that  value  to  be  ascertained  in  such  manner  as  the 
Legislature     shall     direct,    so     that    taxes     shall    be 
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equal  and  uniform  throughout  the  State.  No  one 
species  of  property  from  which  a  tax  may  be 
collected,  shall  be  taxed  higher  than  any  other 
species  of  property  of  the  same  value."  Con., 
Art.   II.,   Sec.   28. 

This  constitutional  mandate  that  all  property 
(except  that  mentioned  therein  for  exemption)  shall 
be  taxed,  prohibits  even  the  Legislature  from  grant- 
ing any  other  exemption  whatever,  no  matter  what 
the  consideration;  and  if  it  attempt  to  do  so,  the 
effort  is  unavailing  and  void  for  want  of  legislative 
power.  M,  ^  C  JJ.  R,  Co.  v.  Gains,  3  Tenn.  Ch., 
611;  Mlis  V.  L.  ^  N.  B.  B.  Co.,  8  Bax.,  530; 
Chattanooga  v.  Bailroad  Co,,  7  Lea,  .576,  577;  8 
Heis.,   789,   796;    12   Lea,   547. 

The  Constitution  has  declared  what  property 
shall  be  taxed,  and  what  7nay  and  what  shall  be 
exempt  from  taxation.  Complainant's  propertj'  is 
among  that  which  shall  be  taxed;  therefore,  there 
was  in  1886,  and  is  now,  no  power  in  the  Legis- 
lature or  elsewhere  to  grant  the  exemption  now 
claimed.  It  could  not  be  done  even  upon  the 
understanding  that  the  railway  was  yet  to  be 
located  and  built,  and  that  it  was  to  be  done  with 
foreign  capital.  *'It  is  not  the  nature  or  extent 
of  the  consideration  which  is  to  be  looked  to,  but 
the  legislative   power."      3   Tenn.   Ch.,   611. 

The  exemption  attempted  by  the  County  Court 
was  ultra   vires   and   void. 

Affirm  the   decree   and   dismiss  the  bill. 
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« 

{Nashville.    February  10,  1891.)     • 

1.  Banks  and  Banking.     Case  in  judgment  stated. 

Cummings  &  Bledsoe  shipped  from  Petersburg,  Tenn.,  to  Atlanta,  Ga., 
five  car-loads  of  wheat  which  had  been  contracted  to  the  '*Tollison 
Commission  Company,"  of  the  latter  city.  They  took  from  the 
carrier  five  separate  bills  of  lading — one  for  each  car-load — to  them- 
selves or  assigns,  with  indorsement  on  each :  **  Notify  ToUison  Com- 
mission Company."  C.  &  B.  drew  upon  said  company  five  drafts — 
one  for  each  car-load — payable  to  their  own  order  three  days  after 
sight.  These  drafts,  with  said  bills  of  lading  attached,  were  delivered 
by  C.  &  B.  to  their  bankers  at  Columbia,  Tenn.,  for  collection  and 
deposit,  without  instruction  except  by  direction  on  margin  of  each 
draft  to  **draw  through  Gate  City  National  Bank,  Atlanta,  Ga." 
The  bills  of  lading  were  indorsed  to  ** order"  of  the  cashier  of  the 
Columbia  bank.  The  drafts,  with  bills  of  lading  attached,  were 
transmitted  at  once  by  the  Columbia  bank  to  the  Atlanta  bank  for 
collection,  each  draft  being  indorsed :  ^'Account  of  Second  National 
Bank,  Columbia,  Tenn."  The  bills  of  lading  were  sent  without  in- 
dorsement of  the  cashier  of  the  Columbia  bank,  and  without  any 
instructions  as  to  their  surrender.  However,  they  were  surrendered 
to  the  carrier  by  the  Atlanta  bank  as  soon  as  the  drafts  had  been 
presented  to  and  accepted  by  said  company.  The  drawee  company 
became  insolvent,  and  the  drafts  were  not  paid.  C.  &  B.  seek  to 
hold  the  Columbia  bank  for  their  loss. 

Held:  The  Columbia  bank  is  not  liable  to  C.  &  B.  upon  these  facts. 

2.  Same.     Surrender  of  bill  of  lading.     SiglU-draft,     Time'draft, 

Bank  receiving  a  sight-draft  for  collection  should  not  surrender  an  ac- 
companying bill  of  lading  until  the  draft  has  been  paid ;  but  in  the 
case  of  a  time-draft  the  bank  may  deliver  up  the  accompanying  bill 
of  lading  to  the  drawee  upon  his  acceptance  of  the  draft,  in  the 
absence  of  instructions  or  circumstances  indicating  that  the  bill  was 
to  be  held  to  secure  both  acceptance  and  payment  of  draft. 

Case  cited  and  approved:  National  Bank  v.  Merchants'  Bank,  91 
U.  S.,  92. 

39—5  p 
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3.  Same.     Same.      IVhen  dill  of  lading  accompanying  time-draft  must  be  htld 

to  secure  payment. 

Bill  of  lading  accompanying  a  time-draft  must  be  retained  by  a  collect- 
ing bank  after  acceptance  of  the  draft,  to  secure  its  payment,  when 
the  bill  of  lading  is  made  deliverable  to  consignor  or  his  order. 

Case  cited  and  approved:  91  U.  S.,  631. 

4.  Same.     Bank  effecting  collections  through  another  bank.     General  rule. 

By  the  great  weight  of  authority  a  bank  receiving  a  draft  for  collection, 
payable  at  a  distant  point,  has  implied  authority  to  send  it  for  col- 
lection to  a  suitable  agent  at  the  place  of  payment,  and  such  agent, 
when  so  selected,  becomes  the  agent  of  the  owner  of  the  draft,  and 
is  not  the  agent  of  the  transmitting  bank. 

Case  cited  and  approved :  Bank  v.  Bank,  8  Bax.,  loi. 

5.  Same.     Same.     Negligence  of  agent. 

And  for  negligence  of  such  agent,  resulting  in  loss  to  the  owner  of  the 
draft,  the  transmitting  bank  is  not  responsible. 

6.  Same.     Liability  of  collecting  bank  accepting  drawee's  check  in  payment. 

Where  a  bank,  receiving  paper  for  collection,  accepts  in  payment  the 
check  of  the  party  bound  to  pay  it,  and  surrenders  the  paper,  whereby 
injury  results  to  the  owners  of  the  paper,  the  bank  is  responsible  for 
the  loss.  But  this  principle  has  no  application  to  the  facts  of  this 
case  which  are  set  out  in  opinion. 
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Bank. 

J.   H.  Holman   &   Carter  for  Cummings. 
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LuRTON,  J.  The  questions  for  decision  arise 
upon  the  cross-bill  of  Cummings  &  Bledsoe  against 
the  complainant  in  the  original  bill.  The  firm  of 
Cummings  &  Bledsoe  were  dealers  in  grain  and 
produce  at  Petersburg,  Tenn.,  and  did  their  bank- 
ing with  the  Second  National  Bank  of  Columbia, 
Tenn. 

Between  July  26,  1887,  and  August  4,  1887, 
they  shipped  by  rail  five  car-loads  of  wheat  to 
Atlanta,  Ga.,  being  part  of  a  larger  quantity  con- 
tracted to  be  sold  to  the  "  Tollisou  Commission 
Company,"  of  that  city.  Five  separate  bills  of 
lading  were  taken,  one  for  each  separate  car,  "to 
the  order  of  Cummings  &  Bledsoe  or  assigns,"  with 
directions  thereon  to  '*  notify  Tollison  Commission 
Company."  Against  each  shipment  a  draft  was 
drawn  by  the  consignors  upon  the  Tollison  Com- 
mission Company,  and  payable  to  Cummings  & 
Bledsoe,  or  order.  These  five  drafts,  with  the  bills 
of  lading  pinned  thereto,  were  left  with  the 
Columbia  bank,  entered  upon  a  deposit  ticket  as 
if  for  deposit  as  a  cash  item.  The  drafts  were 
stamped  with  the  indorsement:  "For  deposit  only 
to  credit  of  Cummings  &  Bledsoe."  The  bills  of 
lading  were  indorsed:  "Pay  to  order  of  Geo.  Chil- 
dress." No  special  instructions  accompanied  these 
drafts  when  left  in  the  Columbia  bank,  other  than 
a  direction  on  the  margin  of  each  draft  in  these 
words :  "  By  request  of  parties,  draw  through  Gate 
City  National   Bank,   Atlanta,   Ga." 

These    drafts   were    not    discounted  by   the   bank. 
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nor  was  credit  given  for  theiri  upon  the  deposit 
account  of  Cummings  &  Bledsoe.  They  were  en- 
tered as  having  been  received  for  collection,  and 
at  once  transmitted  according  to  the  written  in- 
structions on  them  to  the  Gate  City  National 
Bank,  Atlanta,  for  collection,  each  draft  being 
stamped  with  the  indorsement:  "Account  of  Second 
National  Bank,  Columbia,  Tenn."  Geo.  Childress, 
to  whom  the  bills  of  lading  had  been  indorsed  by 
Cummings  &  Bledsoe,  was  the  cashier  of  the 
transmitting  bank.  Without  any  indorsement  by 
Childress  these  bills  of  lading  were  transmitted 
pinned  to  the  drafts,  and  no  direction  was  given 
as  to  whether  the  bills  were  to  be  surrendered 
upon  acceptance  by  the  drawees  of  the  drafts,  or 
held  as  a  security  for  the  payment  of  the  drafts. 
The  drafts  were  all  time-drafts  being  payable  three 
days  after  sight.  The  drafts  were,  upon  receipt  by 
the  Atlanta  bank,  presented  to  the  Tollison  Com- 
mission Company  for  acceptance,  and  upon  accept- 
ance the  unindoreed  bills  of  lading  were  surrendered 
to  the  acceptors.  The  wheat  was  delivered  by  the 
carrier  to  the  Tollison  company.  None  of  the 
drafts  were  paid  at  maturity,  and,  after  protest, 
were  returned  to  the  Columbia  bank  as  worthless, 
the  wheat  having  been  disposed  of  and  the  drawee 
being  insolvent. 

Cummings  &  Bledsoe,  by  their  cross-bill,  seek 
to  hold  the  bank  at  Columbia  responsible  for  the 
amount  of  these  five  drafts.  The  first  ground 
upon  which  liability  is   sought   to   be  fixed  is  based 
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upon  the  charge  that  these  drafts  were  deposited 
as  cash  items,  and  credited  to  their  account  as 
such,  and  thereby  became  the  property  of  the 
bank;  that  the  drafts  were  well  secured  by  bills 
of  lading  indorsed  to  order  of  its  cashier,  and  the 
security  having  been  surrendered  by  negligence  of 
its  agent,  acquits  them  of  all  responsibility  as  iu- 
dorsers  of  the  drafts.  The  facts  do  not  support 
this  contention.  The  drafts  were  not  discounted 
by  the  bank,  and  were  not  entered  to  the  credit 
of  the  drawers.  There  is  evidence  that  some 
years  before  this  transaction  the  cashier  of  this 
bank,  in  order  to  secure  their  business,  agreed  to 
receive  and  collect  checks  and  sight-drafts  without 
charge,  and  credit  them  as  cash.  This  agreement 
did  not  extend  to  time-paper,  such  as  this  was, 
and  there  is  no  proof  that  such  paper  was  ever 
credited  except  as  collected.  Certainly  these  drafts 
were  only  received  for  collection,  and  so  entered 
on   the   books   of  the   bank. 

It  is  next  contended  that  the  transmitting  bank 
was  instructed  to  hold  the  bills  of  lading  until 
payment  of  drafts  attached,  and  that  the  failure  to 
give  similar  instructions  when  transmitted  is  such 
negligence  as  makes  it  responsible.  It  is  not  pre- 
tended that  any  such  instructions  were  given  con- 
cerning these  particular  drafts  at  the  time  they 
were  left  for  collection.  The  contention  of  com- 
plainants in  the  cross-bill  is  that  theretofore  they 
had  given  such  directions  concerning  all  their 
drafts   with    bills    of   lading    attached.      The   weight 


i 


614  NASHVILLE: 


Bank  v.  Cummings. 


of  proof  does  not  support  this  insistence.  The 
conversations  testified  to  by  Mr.  Cummings  do  not, 
as  stated  by  himself,  necessarily  imply  any  such 
instruction.  The  bank's  officers  most  positively 
deny  any  such  directions,  either  orally  or  by  letter. 
The  burden  of  proof  is  upon  Cummings  &  Bledsoe, 
and  we  agree  with  the  Chancellor  in  holding  that 
they  have  not  satisfactorily  shown  any  such  general 
instruction.  This  brings  us  to  the  question  as  to 
whether,  in  the  absence  of  instructions,  the  bank  at 
Atlanta  was  authorized  to  surrender  the  bills  of 
lading  upon  acceptance  of  the  drafts,  or  whether 
the  facts  of  the  transaction,  as  indicated  by  the 
indorsements  on  drafts  and  bills,  indicated  the  in- 
tent of  the  consignors  to  hold  the  bills  as  a  secur- 
ity for  the   payment   of  the   drafts. 

It  is  well  settled  that  when  a  sight-draft  is 
attached  to  a  bill  of  lading  for  the  merchandise 
against  which  the  draft  is  drawn,  that  the  bill  of 
lading  is  not  to  be  delivered  until  payment.  It 
is,  however,  equally  as  well  settled  that  if  the  bill 
of  lading  be  attached  to  a  time-draft,  the  trans- 
action imports  a  sale  upon  credit,  and  that  the 
bill  of  lading  is  only  retained  to  secure  acceptance 
of  the  draft,  and  is  to  be  delivered  upon  accept- 
ance, unless  there  be  instructions  to  hold  until 
payment  or  circumstances  indicating  that  the  bill 
is  to  be  held  to  secure  both  acceptance  and  pay- 
mcnt.  National  Bank  v.  Merchants'  Bank^  91  U. 
S.,  92;  2  Daniel  on  Negotiable  Instruments,  Sees. 
1734a   and   17346. 
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But  it  insisted  that  the  fact  that  the  bills  of 
lading  were  taken  to  the  order  of  the  consignors, 
and  indorsed  by  them  to  the  cashier  of  the  bank 
through  which  they  were  to  be  transmitted  for 
collection,  rebuts  any  implication  arising  from  the 
fact  that  they  were  time-drafts,  and  therefore  sales 
on  a  credit,  and  conclusively  show^s  an  intent  to 
hold  the  title  as  security  for  payment  of  the  drafts 
drawn   against  the  shipment. 

Mr.  Benjamin,  after  a  thorough  consideration  of 
the  question  in  the  light  of  the  English  decisions, 
concludes  that  "the  fact  of  making  the  bill  of 
lading  deliverable  to  the  order  of  the  vendor  is, 
when  not  rebutted  by  evidence  to  the  contrary, 
almost  decisive  to  show  his  intention  to  reserve 
the  jus  disponendi,  and  to  prevent  the  property 
from  passing  to  the  vendee."  Benjamin  on  Sales 
(Corbin   Ed.),   Sec.   565. 

The  same  question  was  before  the  Supreme 
Court  of  the  United  States  in  a  case  where  the 
bills  of  lading  had  been  taken  to  the  order  of  the 
cashier  of  the  bank  discounting  the  drafts  drawn 
against  the  shipment,  and  Mr.  Justice  Strong,  in 
delivering  the  opinion  of  the  Court,  said:  "These 
bills  of  lading,  unexplained,  are  almost  conclusive 
evidence  of  an  intention  to  reserve  to  the  shipper 
the  jus  disponeyidi,  and  prevent  the  property  in  the 
wheat  from  passing  to  the  drawees  of  the  drafts." 
Dawes  et  al.  v.  National  Exchange  Bank^  91  U.  S., 
681. 

In   the  case  of  Security  Bank  v.  Luttgin,  decided 
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by  the  Supreme  Court  of  Minnesota,  the  defendant, 
Luttgin,  shipped  flour  to  Baltimore  to  fill  an  order, 
taking  bills  of  lading  to  their  own  order.  Draft 
at  thirty  days  after  sight  was  drawn  against  the 
shipment.  This  draft  was  discounted  by  the  plaint- 
iff, and  the  bill  of  lading  indorsed  in  blank  and 
delivered  with  the  draft  to  the  back.  The  draft 
and  bill  of  lading  attached  were  sent  by  the  bank 
to  its  correspondent  for  acceptance.  Upon  accept- 
ance the  bill  *  of  lading  was  surrendered  to  the 
drawees,  who,  becoming  insolvent,  failed  to  pay  the 
drafts.  The  discounting  bank  thereupon  sought  to 
hold  the  drawer  liable  to  it  upon  his  indorsement. 
There  was  proof  of  an  agreement  that  the  bills  of 
lading  should  not  be  delivered  to  the  drawees 
until  payment,  but  the  Court  said  that  "the  trans- 
action itself,  independent  of  the  parol  agreement, 
considered  as  a  matter  for  merely  legal  interpreta- 
tion, did  not  express  or  import  a  sale  upon  credit, 
or  determine  that  the  drawees  were  entitled  to  the 
bills  of  lading  upon  acceptance.  The  taking  of 
bills  of  lading  making  the  goods  deliverable  to  the 
order  of  the  shipper  rather  than  to  the  person  for 
whom  they  are  ultimately  intended,  has  been  con- 
sidered almost  conclusive  proof  of  an  intention  on 
the  part  of  the  consignor  to  retain  the  jus  dis- 
poriendi,  although  subject  to  be  rebutted."  29 
Minn.,   366. 

Upon  these  authorities  we  conclude  that  the 
bank  at  Atlanta  had  no  authority  to  surrender 
these   bills   of   lading    upon    acceptance.      Though    it 
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had  no  instructions,  yet  the  transaction  on  its  face, 
as  a  mere  matter  of  legal  construction,  bore  an 
implication  that  the  intent  of  the  consignor  was 
to  retain  the  jus  disponendi  as  a  security  for  the 
payment  of  the  drafts.  Unless,  however,  the  wheat 
could  not  be  traced  after  delivery  by  the  carrier, 
it  was   recoverable  by  the   consignors. 

A  special  agent,  authorized  to  d,eliver  a  bill  of 
lading  only  upon  payment  of  the  bill  of  exchange 
drawn  against  the  goods  and  attached  to  the  bill 
of  lading,  cannot  bind  his  principal  by  a  delivery 
without  such  payment.  The  person  thus  acquiring 
a  bill  indorsed  in  blank  has  been  held  not  to  ac- 
quire any  title  to  the  goods  as  against  the  princi- 
pal.     Stollenwerck  v.    Thatcher,   115   Mass.,   224. 

And  third  persons  dealing  with  property  thus 
shipped,  though  acting  in  good  faith,  in  the  regu- 
lar course  of  business,  and  paying  value,  are 
chargeable  w^ith  constructive  notice,  and  acquire  no 
better  title  than  the  drawee.  Bank  v.  Logan,  74 
N.  Y.,  568;  Heiskell  v.  Bank,  89  Penn.  St.,  155; 
Dawes   v.   Bank,   91   U.    S.,   631. 

It  is  -also  questionable  whether  a  delivery  by 
the  carrier  upon  a  bill  of  lading  to  the  order  of 
the  consignor,  and  indorsed  to  order  of  the  cashier 
of  the  transmitting  bank,  was  a  good  delivery,  the 
cashier  never  bavins:  indorsed  the  bills  to  ToUison 
&  Co.,  or  any  one  else.  A  carrier  must  deliver 
alone  to  the  person  named  as  consignee  in  the 
bill  of  lading,  or  to  his  order.  This  was  not  done. 
The   Thames,   14  Wal.,   98. 
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That  the  assignment  of  the  bill  of  lading  to  the 
cashier  of  the  Columbia  bank  placed  the  title  of 
the  wheat  in  him,  is  clear.  This,  however,  would 
not  have  prevented  suit  for  the  wheat,  or  an  action 
against  the  carrier.  Childress,  in  whom  was  the 
title,  was  but  the  agent  of  the  vendors,  and,  be- 
sides, the  bank  oftered  to  take  any  legal  step 
deemed  advisable  by  the  vendors.  None  was  taken, 
either  to  recover  the  wheat  or  its  value,  or  to » 
hold  the  carrier  liable,  although  one  of  the  vendors 
went  to  Atlanta  and  consulted  counsel.  The 
question  remains,  Is  the  bank  at  Columbia  respon- 
sible for  the  negligence  of  the  bank  at  Atlanta  in 
surrendering  these  bills  of  lading  upon  acceptance, 
and  enabling  the  drawees  to  obtain  and  make  way 
with  the  securit}'?  By  the  great  weight  of  au- 
thority the  bank  receiving  a  bill  for  collection, 
payable  at  a  distant  point,  is  impliedly  instructed 
to  send  such  bill  to  a  suitable  agent  for  collection 
at  the  place  of  payment;  and  such  agent,  when  so 
selected,  becomes  the  agent  of  the  owner  of  the 
bill,  and  is  not  the  agent  of  the  transmitting 
bank.  Bank  of  Louisville  v.  Bank  of  KnoxvilUy  8 
Bax.,   101. 

If  the  debt  be  lost  by  the  negligence  of  the 
agent  so  selected,  the  right  of  action  is  in  the 
owner  of  the  paper,  and  not  in  the  bank  forward-  . 
ing  the  paper.  Idem.  The  liability  of  the  trans- 
mitting bank  is  only  for  its  own  negligence. 
There  can  be  no  question  of  negligence  in  the 
transmission  of  this  paper  to  the  Gate  City  National 
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Bank,  for  this  bank  was  designated  by  the  drawers 
themselves.  Having  received  no  special  instructions 
as  to  holding  the  bills  of  lading  as  security  for 
payment  of  the  drafts,  they  are  not  liable  for 
neglect.  If  the  transaction  on  its  face  imported 
an  intent  that  the  title  of  the  wheat  should  be 
retained  until  payment  of  the  drafts,  and  that  this 
retention  of  the  jus  disponendi  implied  the  impro- 
priety of  delivering  the  bills  of  lading,  then  the 
agent  selected  at  Atlanta  was  as  fully  advised  as 
to  the  legal  construction  inferable  from  the  bills 
of  lading  as  was  the  bank  at  Columbia.  The  duty 
of  special  instructions  rested  as  strongly  upon 
Cummings  &  Bledsoe  as  it  did  upon  tbe  agent  for 
transmission.  If  the  Columbia  bank  should  have 
explained  the  legal  inferences  deducible  from  the 
state  of  the  title  to  the  bank  at  Atlanta,  then  the 
drawers  should  have  given  such  explanation  to  the 
transmitting  bank   in  the  first  instance. 

One  other  question  remains.  The  day  after  two 
of  these  drafts  had  been  returned  to  the  bank  at 
Columbia  unpaid,  a  check  drawn  by  Tollison  Com- 
mission Company  against  the  Gate  City  National 
Bank  was  received  by  the  bank  at  Columbia  in  a 
letter  written  by  the  Tollison  Commis^on  Company's 
president,  explaining  that  the  drafts  had  been  re- 
turned through  mistake,  and  authorizing  the  Co- 
lumbia bank  to  fill  up  the  blank  in  check  for 
amount  of  the  returned  drafts.  This  was  done, 
and  the  drafts  stamped  as  paid,  and  transmitted 
to    the    Gate    City    bank    with    the    check    of    the 
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TolUson  company,  with  directions  to  deliver  the 
drafts  to  the  Tollison  company  upon  payment  of 
its  check.  The  check  was  dishonored,  and  it,  with 
the  drafts,  returned  to  the  bank  at  Columbia. 
When  this  check  was  received,  it  was  regarded  as 
good,  and  at  once  credited  to  the  account  of 
Cummings  &  Bledsoe,  and  notice  given  them. 
"When  it  was  dishonored,  it  was  charged  back  to 
Cummings  &  Bledsoe.  The  contention  is  that  this 
was  without  authority;  that,  having  received  the 
check  in  payment  of  the  draft,  the  bank  is  bound 
to  make  the  check  good.  The  authority  for  this 
position  is  Morse  on  Banking,  who  says:  "If  the 
bank  takes  the  check  of  the  party  who  is  bound 
to  pay  the  paper,  and  thereupon  surrenders  the 
paper  up  to  him,  it  assumes  the  responsibility  for 
the  check  proving  good."  This  is  not  applicable 
to  the  facts  of  this  case.  The  drafts  were  never 
surrendered  to  the  party  bound  to  pay  them.  The 
ground  of  the  proposition  stated  by  Mr.  Morse  is 
that  an  agent  for  collection — as,  a  bank — can  receive 
nothing  but  money  in  discharge  of  paper  held  for 
collection.  If  a  check  is  taken,  and  injury  results 
— as,  by  the  discharge  of  a  drawer  or  indorser — or 
the  bank  is  unable  to  return  the  paper  by  reason 
of  such  unauthorized  surrender,  then  the  bank, 
having  exceeded  its  authority,  is  liable  for  all  con- 
sequences. Daniel  on  Negotiable  Instruments  (Cor- 
bin   Ed.),   Sec.   1624.* 

Here    the    drafts    were    sent    with    check,    to    be 
delivered   only   on    payment   of   check,   and   were   at 
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once  returned  upon  dishonor  of  cheek.  No  injury 
whatever  resulted,  and  there  can  be  no  doubt  that 
the  course  of  business  between  the  bank  and  Cum- 
mings &  Bledsoe  justified  charging  this  check  back 
to  them,  it  having  been  by  mistake  passed  to  their 
credit. 

Decree   dismissing  cross-bill  affirmed  with   costs. 
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Simmons  v.  Leonard. 
(Nashville.    February  12,  1891.) 

1.  Chancery  Court.     I/as  no  jurisdiction  of  issue  of  devisavit  vel  non. 

Chancery  Courts  have  no  jurisdiction  to  try  the  issue  of  devisavit  vel  non. 

Code  construed :  §^2173,  2180,  4201*,  4227  (T.  &  S.) ;  §{3013,  3020,  4980, 
4999  (M.  &  v.). 

Cases  cited  and  approved :  Harrison  v.  Guion,  4  Lea,  531 ;  Townsend 
V,  Townsend,  4  Cold.,  70;  Burrow  v,  Ragland,  6  Hum.,  486. 

Cited  and  distinguished :  John  v.  Tate,  7  Hum.,  392. 

2.  Same.     Act  1877  enlarging  jurisdiction  of  Chancery  Courts.     Construe' 

tion  of 

Act  of  1877,  Ch.  97,  enlarging  the  jurisdiction  of  Chancery  Courts  has 
been  liberally  construed  in  favor  of  the  extension  of  the  jurisdiction. 

Act  construed:  Acts  1877,  Ch.  97. 

Cases  cited  and  approved  :  Hawkins  v.  Kercheval,  10  Lea,  542 ;  Frazier 
V.  Browning,  1 1  Lea,  253 ;  McGrew  v.  City  Produce  Exchange,  85 
Tenn.,  572;  Williams  v.  Burg,  9  Lea,  455;  Glenn  v.  Moore,  li  Lea, 
256;  State  V.  Keller,  11  Lea,  399;  Coal  Co.  v,  Moses,  15  Lea,  300. 

3.  Same.     Same.     Does  not  embrace  issues  of  devisavit  vet  non. 

But  that  Act  cannot,  even  by  a  liberal  construction,  be  held  to  embrace 
issues  of  devisavit  vel  non,  and  to  confer  upon  the  Chancery  Courts 
jurisdiction  to  try  such  issues. 

4.  Same.     Devisavit  vel  non  not  drawn  into  equity  by  joining  it  with  matters 

of  equitable  cognizance. 

Chancery  Court  will  not  entertain  and  try  an  issue  of  devisavit  vil  non^ 
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although  it  is  presented  in  connection  with  matters  proper  for  equi- 
table cognizance. 


FROM   MARSHALL. 


Appeal  in  error  from  Circuit  Court  of  Marshall 
County.      Robert  Cantrell,  J. 

W.  N.  CowDBN,  W.  W.  Walker,  and  P.  C. 
Smithson  for  Simmons. 

Jambs  H.  Lewis  and  Jones  &  Ewing  for  Leonard. 

Dickinson,  Sp.  J.  Plaintiffs  in  error  filed  a 
bill  in  the  Chancery  Court  of  Marshall  County 
against  defendants  in  error,  which  embraced  mat- 
ters of  equitable  jurisdiction,  and  also  asked  that 
an  issue  of  devisavit  vel  non  be  tried  in  the  Chan- 
cery Court  in  respect  of  a  writing  which  had 
been  proven  in  common  form  as  the  will  of  Mar- 
garet Simmons.  The  Chancellor  retained  the  bill 
as  to  certain  matters,  but,  being  of  the  opinion 
that  he  had  no  power  to  try  this  issue,  directed 
the  parties  to  take  appropriate  steps  to  secure  such 
a  trial  in   the    Circuit   Court. 

This  cause  was  brought  to  the  Circuit  Court 
from  the  County  Court  by  certiorari,  which  was 
dismissed    by    the    Circuit    Judge     on     the    ground 
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that  the  Chancery  Court  had  jurisdiction  to  fully 
try  and  dispose  of  this  issue.  Defendants  resisted 
the  trial  in  the  •  Chancery  Court  on  the  ground 
that  it  did  not  have  jurisdiction,  and  in  the  Cir- 
cuit Court  on  the  ground  that  the  Chancery  Court 
did  have  jurisdiction,  and  was  successful  in  both 
tribunals.  The  result  is  that  plaintifts  have  been 
denied   a  trial   altogether. 

In  John  V.  Tate^  7  Hum.,  392,  it  appears  that 
the  Chancellor  submitted  in  his  own  Court  an  issue 
to  a  jury  to  try  the  question  whether  a  certain 
paper  was  a  will.  The  Supreme  Court,  while 
holding  that  the  parties  who  made  the  application 
were  estopped  by  the  proceeding,  reserved  the 
question  whether  the  Chancellor  had  power  to 
submit  an  issue  of  devisavit  vel  non  to  be  tried 
by   a  jury   in  his   Court. 

In  Harrison  v.  Guion^  4  Lea,  531,  this  question 
of  jurisdiction  was  directly  passed  upon.  The 
Chancellor  awarded  such  an  issue,  and  upon  an 
appeal  from  his  decree  it  was  held  that  the  Chan- 
cery Court  had  no  jurisdiction  to  try  such  an 
issue,  and  that  the  jurisdiction  of  the  Circuit 
Court  was  exclusive.  That  case  was  decided  in 
1880.  It  originated  before  the  passage  of  the  Act 
of  1877,  Chapter  97,  which  conferred  on  the  Chan- 
cery Court  concurrent  jurisdiction  with  the  Circuit 
Court  of  all  civil  actions  triable  at  law,  except 
for  injuries  to  person,  property,  or  character  in- 
volving unliquidated  damages,  and  consequently  was 
decided    without    reference    to    that    statute.      It    is 
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insisted  that  this  Act  conferred  upon  the  Chancery 
Court  the  power  to  try  the  issue  of  devisavit  vel 
non,  inasmuch  as  it  is  a  civil  action  triable  at 
law,  and  does  not  fall  within  the  exceptions  ex- 
pressly ,  named.  This  statute  has  been  liberally 
construed,  and  has  been  held  to  cover  cases  of 
mandamus,  ejectment,  money  lost  at  gaming,  cove- 
nants running  with  land,  claims  for  damages  on 
official  bonds,  claims  of  damages  on  bond  of  Clerk 
for  taking  insufficient  bond,  suits  for  mistake  of 
public  surveyor,  and  for  conversion.  Hawkins  v. 
Kercheval,  10  Lea,  542;  Frazier  v.  Broioning^  11 
Lea,  253;  Mc  Greta  v.  City  Produce  Exchange,  1 
Pickle,  572;  Williams  y.  .Burg,  9  Lea,  455;  Glenn 
V.  Moore,  11  Lea,  256;  Staie  v.  Keller,  11  Lea, 
399;    Coal   Co.  v.   Moses,  15   Lea,   800. 

All  of  these  suits  could  have  been  brought  by 
the  parties  directly  in  the  Circuit  Court  in  the 
first  instance,  and  without  any  preliminary  steps 
in  any  other  Court.  The  Circuit  Court  has  juris- 
diction of  causes  tried  before  Magistrates,  on  ap- 
peal, which  lies  to  that  Court  alone,  and  to  try 
de  novo,  on  appeal  provided  for  to  that  Court 
alone,  controversies  relative  to  laying  oft',  discon- 
tinuing, or  establishing  any  public  road  or  ferry 
by  the  County  Court,  and  of  condemnation  of 
lands  levied  upon  by  virtue  of  an  execution  or 
attachment  issuing  from   a  Magistrate. 

In  the  matter  of  the  contest  of  wills,  not  only 
is  the  Circuit  Court  clothed  with  exclusive  juris- 
diction  (Code,   §4227),   but    it    can    be    acquired    by 
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thkt  Court  only  in  one  way,  and  that  is  by  a 
certificate  from  tjie  County  Court,  which  is  the 
custodian  of  the  will,  and  has  original  jurisdiction 
of  its  probate,  that  its  validity  is  contested.  It  is 
also  provided  that  the  County  Court  shall  send 
the  original  will  to  the  Circuit  Court,  and  require 
the  contestants  to  enter  into  bond,  etc.  Code, 
§§4201,  2173.  The  Circuit  Court  is  merely  auxil- 
iary to  the  County  Court,  whose  jurisdiction  is 
exclusive. 

After  the  trial  in  the  Circuit  Court  the  verdict 
and  judgment  must  be  certified  to  the  County 
Court  to  be  recorded.  Code,  §2180.  The  County 
Court  has  exclusive  jurisdiction  of  probates,  and  a 
probate  once  made  cannot  be  collaterally  attacked 
and  set  aside  in  a  Court  of  Equity,  but  stands 
until  vacated  by  the  proper  appellate  tribunal;  and 
after  a  will  has  been  regularly  probated,  a  Court 
of  Chancery  has  no  power  to  set  it  up,  as  this, 
having  been  once  done,  will  so  continue  unless 
the  probate  be  set  aside  under  proper  proceedings 
in  a  proper  tribunal.  Towiisend  v.  Townsend,  4 
Cold.,  70. 

All  of  these  are  civil  actions,  and  they  do  not 
come  within  the  exceptions  of  the  Act  of  lb77, 
and  yet  it  cannot  with  reason  be  said  that  this 
Act  was  intended  to  repeal  the  special  provisions 
of  the  law  applicable  to  these  cases,  and  defining 
the  channel  in  which  they  shall  proceed  for  review 
so  as  to  allow  appeals  from  Magistrates  and  the 
County  Court  to  the  Chancery  Court,  and  a  return 


DECEMBER  TERM,  1890.  •   627 

Simmons  v.  Leonard. 

of    an    execution    or    attachment    to    the    Chancery 
Court  for  condemnation   of  land. 

The  Act  of  1877  does  not  repeal  nor  amend 
these  provisions,  but  they  stand  in  full  force.  If 
the  contestants  of  a  will  should  begin  proceedings 
immediately,  and  by  an  independent  suit  in  the 
Circuit  Court,  then  it  would  necessarily  fail,  for 
the  probate  in  the  County  Court  could  not  be 
affected  by  it,  and  would  stand  in  full  force  and 
effect  until  annulled  by  direct  proceedings  in  the 
method  prescribed  by  law.  If  the  independent 
action  would  fail  in  the  Circuit  Court,  it  would 
likewise  fail  in  the  Chancery  Court.  There  is  no 
way  provided  by  law  to  take  the  proceedings  from 
the  County  to  the  Chancery  Court,  just  as  there 
is  no  way  for  taking  to  that  Court  civil  cases 
tried  before  Magistrates  and  execution  and  attach- 
ment proceedings  based  on  Magistrate's  judgments. 
While  the  Act  of  1877  is  very  broad,  and  has 
been  liberally  construed,  it  cannot,  in  order  to 
give  effect  to  the  words  providing  for  jurisdiction 
over  all  civil  actions,  with  the  exceptions  set  out, 
be  held  to  so  repeal  or  amend  all  of  the  prescribed 
rules  for  taking  special  classes  of  causes  from  in- 
ferior tribunals  to  the  Circuit  Court,  so  as  to 
make  them  applicable  to  the  Chancery  Court.  A 
fortiori^  it  could  not  be  held  to  give  the  Chancery 
Court  jurisdiction  to  prove  wills  in  solemn  form, 
by  proceedings  instituted  directly  in  that  Court 
entirely  independent  of  any  preliminary  steps  in 
the    County    Court,    for    then    we    would    have    the 
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anomaly  of  an  Act  which,  while  purporting  only 
to  give  the  Chancery  Court  concurrent  jurisdiction 
with  the  Circuit  Court,  confers  in  effect  a  larger 
and  more  independent  jurisdiction ;  for  under  the 
rule  contended  for,  the  Chancery  Court  could  take 
cognizance  of  such  a  case  directly  and  in  the  first 
instance,  while  the  Circuit  Court  could  never  do  so 
unless  the  cause  came  to  it  from  the  County  Court. 

The  statute  manifestly  did  not  contemplate  such 
radical  and  sweeping  changes,  but  only  included 
those  civil  actions  which  6ould  originate  in  the 
Circuit  Court,  thus  giving  litigants  the  option  of 
bringing  their  suits   in   either   Court. 

It  is  insisted  that  the  Chancery  Court,  inasmuch 
as  the  bill  contained  matters  of  equitable  cogni- 
zance, should  have  retained  it  for  all  purposes. 
It  is  a  familiar  rule  of  equity,  and  one  often  ap- 
plied in  this  State,  that  a  Court  of  Chancery, 
having  obtained  jurisdiction  of  a  cause  for  any 
purpose,  will  retain  it  until  the  whole  matter  is 
disposed  of,  and  the  rights  of  the  parties  are  set- 
tled. Under  this  rule  Courts  of  Chancery  have, 
in  a  great  variety  of  cases,  given  relief  in  mat- 
ters which  would  not  have  been  otherwise  enter- 
tained, but  it  has  not,  by  its  application,  under- 
taken to  draw  to  itself  the  functions  of  other 
Courts  exclusively  vested  with  the  power  over 
special  proceedings,  such  as  probate  of  wills.  The 
Chancery  Court  has  no  power  to  prove  a  will  in 
solemn  form.  When  an  executor  has  proven  a 
w^ill    in    common    form,    those    wishing    to    assail  it 
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cannot  do  so  by  bill  in  chancery,  but  must  pro- 
ceed, under  statutory  provisions,  in  the  County  and 
Circuit  Courts.  Burroughs  v.  Raglandy  6  Hum., 
486. 

This  decision  does  not  affect  the  authority  of 
that  class  of  cases  holding  that  a  Court  of 
Chancery  may  set  aside  a  verdict  upon  an  issue 
of  devisavit  vel  non  obtained  by  fraud,  or  set  up 
a  will  that  has  been  lost  or  destroyed,  or  spoliated 
or  suppressed,  as  they  rest  upon  an  independent 
and  well-established  ground  of  equitable  jurisdic- 
tion. 

This  cause  is  reversed,  and  remanded  for  a  trial 
in  the  Circuit  Court  upon  the  issue  of  devisavit 
vel  non. 
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{Nashville.    February  14,  1891.) 

1.  Corporations.     Action  against  directors  for  loss  to  corporation  caused  by 
their  negligence^     /Recovery  for  benefit  of  all  share-holders. 

In  suit  against  officers  or  directors  of  a  corporation  for  losses  caused  by 
their  neglect  and  mismanagement  of  the  corporate  affairs,  whether  it 
is  prosecuted  by  the  corporation  itself,  or,  in  a  proper  case,  by  a 
creditor  or  share-holder  thereof,  the  recovery  therein  inur£s  to  the 
benefit  of  the  corporation — all  its  creditors  and  share-holders,  inno- 
cent and  guilty,  sharing  therein  according  to  their  respective  rights. 
(Post,  //.  6s4,  djj,) 

2.  Same.     Same.     By  whom  and  in  what  Court  maitUainable. 

Primarily  such  suit  is  maintainable  at  law  and  by  the  corporation  alone. 
But  share-holders  and  ci  editors  can  maintain  it,  in  a  Court  of  Equity, 
when  the  corporation  is  disabled  to  sue,  or  wrongfully  refuses,  upon 
proper  demand,  to  do  so,  but  not  otherwise.     {Post,  pp.  6j4,  6j^. ) 

3.  Same.     Same.     Demand  to  sue,  of  whom  made. 

Before  a  creditor  or  share-holder  can  maintain  such  suit  he  must,  in  the 
case  of  a  going  corporation  that  is  not  disabled  to  sue,  prefer  his 
demand  for  the  bringing  of  su'it  to  the  board  of  directors,  not  to  the 
president  alone,  of  the  corporation ;  and,  in  case  of  an  insolvent  cor- 
poration that  has  made  a  general  assignment,  the  demand  must  be 
made  of  the  assignee.     (Post,  pp.  6j4-6j6.) 

Cases  cited  and  approved:  Hume  v.  Bank,  9  Lea,  744;  37  N.  J.,  273; 
86  Ky.,  530;  87  Ky.,  306;  88  N.  Y.,  52. 

4.  Same.     Same.     Discretion  as  to  refusal  to  sue. 

The  board  of  directors  possess  large  discretion,  and  their  refusal,  in 
good  faith,  to  bring  such  suit,  will  rarely  be  overruled  by  the  Courts 
at  the  instance  of  a  creditor  or  share-holder  of  the  corporation.  The 
assignee  of  an  insolvent  corporation  has  a  more  limited  discretion  in 
this  matter.     (Post,  pp.  6j6-6j8.) 
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5.  Same^     Same.     No  recovery  of  dividends  improperly  paid. 

There  can  be  no  recovery,  by  on  on  behalf  of  share-holders  in  such  suit, 
for  dividends  improperly  declared  and  paid  out  to  the  share-holders 
themselves.     {Post^  p.  641.) 

Case  cited:  L.  R.  Ch.  Cases,  Vol.  IV.,  p.  582. 


6.  Same.     Same,     Statute  of  limkations  applicable. 

And  such  suit,  whether  brought  at  law  by  the  corporation  itself,  or  in 
equity  by  a  creditor  or  share-holder  for  its  benefit,  is  alike  subject  to 
the  bar  of  the  statute  of  limitations.     {Post^  pp,  648-^jo.) 

Cases  cited  and  approved:  Hughes  z^.  Brown,  88  Tenn.,  578;  7^  Penn. 
St.,  11;  II  Ala.,  191;  38  N.  J.  Eq.,^383;  99  N.  Y.,  193. 

Cited  and  distinguished:  Shea  v,  Mabry,  i  Lea,  319. 

7.  Same.     Same,      What  statute  of  limitation  appUcable, 

The  statute  of  limitations  of  six,  not  of  three,  years  is  applicable  to 
suits  of  this  particular  description.  The  suit  is  not  for  injury  to  or 
conversion  of  property,  but  upon  the  directors'  implied  contract  that 
they  will  exercise  ordinary  diligence  in  ^he  discharge  of  the  duties  of 
their  office.     {Posty  pp.  6jOy  6ji,  6^5* ) 

Code  construed:  §§3470.  347^  (M.  &  V.) ;  §§2773,  2775  (T.  &  S.). 
Cases  cited  and  approved:    Bruce  v,  Baxter,  7  Lea,  477;    Ramsay  v. 
Temple,  3  Lea,  253. 

Z.  Banks  and  Banking.     Duties  and  responsibilities  of  bank  directors. 

Bank  directors  are  held  to  the  exercise  of  only  ordinary  care  and  dili- 
gence in  the  discharge  of  their  duties.  They  are  not  required  to  give 
their  whole  time  and  attention  to  the  performance  of  these  duties, 
but  only  so  much  as,  under  the  special  circumstances  of  each  particular 
case,  may  be  demanded  for  the  reasonable  protection  of  the  interests 
committed  to  their  care.  They  are  not  insurers  of  the  fidelity  or 
capacity  of  the  cashier  or  other  agents  to  whom  the  business  and 
assets  of  the  bank  may  be  intrusted,  but  are  required  to  exercise  due 
care   in   their   selection  and   proper   supervision  over  their  action. 

{Post,  pp.  6S2-6S4') 

9.  Same.     Same.     Responsible  for  cashier's  acts,  when. 

It  is  gross  negligence  in  bank  directors  to  commit  the  entire  business  of 
the  bank  to  the  cashier,  without  supervision  or  control  on  their  part, 
although  he  may  be  an  entirely  competent  man;  and  they  are  respon- 
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sible,  in  such  case,  for  all  losses  resulting  to  the  corporation  from,  the 
negligent  or  criminal  acts  of  the  cashier,  provided  such  losses  could 
have  been  prevented  by  the  exercise  of  proper  diligence  on  their  part. 
{Post,  pp,  6jjt  6j4.) 

10.  Same.     Sarft^,     Burden  of  proof. 

In  suit  against  bank  directors  to  charge  them  with  losses  which  it  is 
averred  the  corporation  sustained  in  consequence  of  their  negligence, 
the  burden  is  upon  the  complainant  to  prove  not  only  the  losses  sus- 
tained,  but  that  they  resulted  from  the  directors*  negligence.  "One 
who  seeks  to  recover  for  negligence  must  allege  and  prove  it." 
(Post,  p.  6s4.) 

• 

11.  Same.     Same,     Measure  of  cashier's  duty.  • 

A  bank  cashier  is  required  to  exercise  reasonable  skill,  care,  and  dili- 
gence in  the  discharge  of  his  duties.  He  does  not  guarantee  the 
solvency  of  customers.  He  is  not  responsible  for  mere  mistake  of 
judgment.  Neither  he  nor  the  bank  directors,  however  negligent 
they  may  have  been  in  their  control  and  supervision  of  the  affairs  of 
the  bank,  are  responsible  for  losses  that  resulted  notwithstanding  the 
exercise  of  due  skill  and  diligence  on  the  part  of  the  cashier,  and 
would  have  resulted  notwithstanding  proper  supervision  and  control 
of  the  corporate  affairs  by  the  directors.     {Post,  p,  64J.) 

Casf  cited:  48  N.  Y.,  305. 

12.  Same.     Same.     Negligence  without  damage. 

Bank  directors,  though  negligent,  incur  no  liability,  if  no  loss  resulted 
to  the  corporation  from  their  negligence.     (Post,  pp.  644-648.) 

13.  Same.     Same.     For  usury. 

Bank  directors,  though  negligent  in  their  supervision  and  control  of  the 
corporate  affairs,  are  not  responsible  for  the  failure  to  collect  a  well- 
secured  debt  for  the  reason  that  usury  was  included  therein.  {Post, 
p.  648.) 

14.  Same.     Same.     For  overdrafts. 

Bank  directors,  though  negligent  in  their  supervision  and  control  of  the 
corporate  affairs,  are  not  responsible  for  overchecks  permitted  by  the 
cashier  to  a  reasonable  extent  in  favor  of  responsible  customers.  *'It 
is  not  negligence  per  se,  in  the  absence  of  a  by-law  or  order  of  a 
superior  officer,  for  a  cashier  to  pay  the  overcheck  of  a  responsible 
customer,"     {Post,  p.  6jj.) 
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15.  Same.     Same,     Same, 

Bank  directors  are  not  responsible  in  any  case  for  overchecks  permitted 
to  customers  by  the  cashier  without  their  authority  or  knowledge. 

Question  reseri'ed:  Is  it  negligence  in  a  cashier  to  pay  overchecks  to  a 
reasonable  amount  of  regular  customers,  who  had  but  little  property, 
but  who  had  credit  and  were  accustomed  to  pay  their  debts? 

16.  Same.     Same.     Same,     Notice. 

The  fact  that  such  overchecks  appeared  upon  the  bank  books  does  not 
affect  the  directors  with  notice  thereof,  in  a  suit  between  the  directors 
and  the  bank.     [Post^  p.  6jg.) 

Cases  cited  and  approved:  87  Ky.,  323;  36  Fed.  Rep.,  617;  25  Ch. 
Div.,  725;  iioU.  S.,  8. 

Cited  and  distinguished :  Lane  v.  Bank,  9  Heis.,  437. 

17.  Same.     Same.     Same,     By  cashier  in  his  ordon  favor, 

A  resolution  by  a  board  of  bank  directors  if\trusting  the  lending  of 
money  and  discounting  of  paper  to  the  discretion  of  the  cashier  does 
not  authorize  him  to  lend  to  himself.     {^Post^  p.  646.) 


FROM   LINCOLN. 


Appeal  from  Chancery  Court  of  Lincoln  County. 
George  E.   Seay,   Ch.,   sitting  by  interchange. 

Lamb    &    Tillman    and    Cooper    &    Frierson  for 
Wallace. 

CaRMACK     &    WOODARD,    J.    H.    HOLMAN    &    CARTER, 

and  A.   S.  Marks  for  Respondents. 

LuRTON,   J.      This    is    a    biU  __by    a    share.-liolder 
and^^^reditDT  of   the   Lincoln   Savings    Bank    in    be- 
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half  of  himself  and  all  other  share-holders  and 
creditors  against  such  directors  of  the  bank  as 
held  office  at  different  times  between  the  organiza- 
tion of  the  bank,  in  1870,  and  its  suspension*  in 
•^  1886.  The  other  defendants  are  the  corporation 
itself,  under  its  corporate  name,  and  the  trustee  of 
the  corporation  under  a  general  assignment  for 
benefit  of  creditors  made  in  August,  1886.  The 
bill  charges  that  the  defendant  directors,  by  their 
inattention,  negligence,  and  mismanagement,  have 
been  guilty  of  a  breach  of  trust,  whereby  the 
bank  has  been  reduced  to  insolvency,  its  capital 
wasted,  and  the  shares    rendered  worthless. 

There  was  a  decree  in  favor  of  complainant  for 
the  use  of  the  corporation  against  several  of  the 
defendants,  holding  them  liable  for  certain  losses 
sustained  through  improvident  discount,  overchecked 
accounts,  and  neglect  to  bring  suits  upon  matured 
paper.  The  decree  has  been  appealed  from  by 
complainant  and  defendants.  Such  a  bill  can- 
not be  maintained  by  complainant  for  his  pe- 
culiar and  personal  benefit.  The  wrongs  com- 
plained of  do  not  especially  affect  his  stock  or 
his  demands  as  a  creditor.  The  negligence  of 
the  defendants  was  in  the  discharge  of  duties 
to  the  corporation  as  such ;  and  the  corpora- 
tion, for  such  negligence,  has  a  right  of  action. 
Primarily,  therefore,  such  suit  should  be  brought 
by  the  corporation  in  its  corporate  name;  and 
only  under  peculiar  circumstances  will  a  creditor 
or  stockholder    be    permitted    by   Courts    of   Equity 
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to  bring  the  suit  which  the  corporation  has  failed 
to  bring.  But  where  the  corporation  is  disabled 
from  suing — as,  where  the  managing  agents  of  the 
corporation,  its  officers  and  directors,  are  themselves 
to  be  the  defendants,  or  where  the  corporation 
wrongfully  and  willfully  refuses  to  sue — then,  in 
either  case,  a  Court  of  Equity  will  entertain  a 
suit  by  a  share-holder,  substituting  him  to  the 
collective  or  corporate  right  of  action.  In  either 
case  it  is  most  obvious  that  the  recovery  mijst  be 
for  the  benefit  of  the'  corporation,  all  its  creditors 
and  share-holders,  innocent  and  guilty,  sharing  pro- 
portionately in  the  benefits  of  the  decree.  The 
learned  Chancellor  was  correct  in  holding  that 
the  decree  obtained  by  complainant  inured  to  the 
benefit  of  the  corporation,  and  that  complainant 
was  not  entitled  to  any  preference  or  priority  over 
other  creditors  or  stockholders.  The  assignment 
of  errors  on  this  point  by  complainant  is  therefore 
overruled. 

The  defendants  were  not  in  office  at  the  time 
this  suit  was  begun.  The  corporation  was  not 
therefore  disabled  from  suing  by  being  in  the 
hands  and  under  the  control  of  the  parties  to  be 
sued.  It  miist_.tbBrefai:a  appear,  before  complain- 
ant  wlU.  be  suflfered  to  carry  on  such  a  suit,  that 
the  corporation,  or  those  authorized  to  represent 
it,  have  been  requested  to  sue,  and  that  they  have 
wrQ^^j^dly  refused   to   bring   the   suit. 

It  by  no  means  follows  that  the  mere  refusal  of 
the    corporation   to   bring  a   suit  will   authorize   any 
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stockholder  dissatisfied  with  such  decision  to  him- 
self conduct  the  suit.  A  very  wide  discretion  is 
necessarily  reposed  in  the  directors  of  a  corpora- 
tion. It  is  not  the  duty  of  the  managers  of  such 
associations  to  bring  suit  upon  every  supposed 
wrong  or  injury  to  the  corporation.  If  it  were 
so  strangers  could  never  know  when  a  settlement, 
compromise,  or  adjustment  was  a  finality  if  the 
matter  was  subject  to  be  overhauled  at  the  suit  of 
any  discontented  share-holder.  So  a  suit  might 
appear  so  desperate,  or  be  so  expensive,  or,  for 
good  reasons,  impolitic,  that  directors  might,  in 
the  exercise  of  a  sound  discretion,  deem  it  unwise 
to  engage  in  litigation.  In  such  case,  if  the  re- 
fusal be  in  good  faith,  the  Courts  will  rarely  suf- 
fer a  share-holder  to  overturn  such  decision  by 
entertaining  his  suit  for  the  same  cause  of  action. 
To  authorize  his  suit,  the  refusal  of  the  corpora- 
tion to  sue  must  appear  to  have  been  wrongful. 
Morawetz   on   Private   Corporations,   Sec.   244. 

The  bill  alleges  and  the  proof  shows  that  the 
president  of  the  defendant  corporation  was  duly  re- 
quested to  bring  an  action  in  the  corporate  name 
against  the 'former  directors  for  the  cause  of  ac- 
tion stated  in  this  bill.  This  he  declined  because 
he  did  not  deem  the  facts  submitted  to  him  justi- 
fied such  suit.  This  demand  was  not  laid  before 
the  directors  then  in  oflice,  and  they  have  never 
been  requested  to  sue,  nor  have  they  declined  to 
sue.  The  directors,  not  the  president,  represent 
the   corporation,  yf  The    failure    to    show   that  a  ma- 
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jority  of  the  board  had  wrongfully  refused  to 
bring  such  suit,  would  be  fatal  to  complainant's 
right  to  sue  but  for  certain  facts  now  to  be 
stated. 

In  August,  1886,  this  bank  was  hopelessly  in- 
solvent, and,  in  that  situation,  a  general  assign- 
ment of  all  its  assets  was  made  to  the  defendant, 
Hancock,  as  trustee,  for  the  benefit  of  all  cred- 
itors, any  surplus  to  be  paid  over  to  the  corpora- 
tion. Hancock  accepted  the  trust  arwl  qualified  as 
trustee.  Subsequently  he  was  requested  to  bring 
this  suit  and  declined,  deeming  himself  unauthor- 
ized. This  right  of  action  passed  as  an  asset  to 
the  trustee.      Hume.  v.   Bank^   9   Lea,   744. 

After  the  assignment  he  represented  the  corpo- 
ration as  well  as  its  creditors,  and  was  alone 
authorized  to  have  sued  upon  a  corporate  right  of 
action.  This  point  has  been  repeatedly  settled  by 
other  Courts.  Williams  v.  Hilliard,  38  N.  J., 
376;  Ackerman  v.  Halsey^  37  N.  J.,  273;  Jones  et 
al.  V.  Johnson  et  ai.,  86  Ky.,  530;  Savings  Bank, 
etc.<f  V.  Caperton,  87  Ky.,  306;  Brinckerhoff  v.  BosU 
wick,   88   N.   Y.,   52. 

In  the  case  last  cited  the  suit  was^  'against  the 
directors  and  oflicers  of  an  insolvent  national  bank 
in  the  hands  of  a  receiver  appointed  under  the 
provisions  of  the  national  banking  law.  The  re- 
ceiver had  refused  to  sue.  The  Court  held  that 
the  right  of  action  was  in  him,  and  his  refusal 
authorized  a  share-holder  to  present  a  bill  in  be- 
half   of    himself    and    all    other    share-holders,    the 
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receiver  and  the  corporation  being  made  defend- 
ants. The  decision  was  not  based  upon  any  of 
the  peculiar  provision  of  the  Act  of  Congress  con- 
cerning effect  of  appointment  of  a  receiver,  or  lia- 
bility of  officers  and  directors  of  national  banks, 
but  was  squarely  planted  upon  the  general  princi- 
ples governing  Courts  of  Equity  in  such  cases. 
We  do  not  think  that  the  trustee  of  an  insolvent 
corporation  would  have  so  wide  a  discretion  as  to 
suing  as  exists  in  the  directors  of  a  solvent  and 
going  corporation.  In  the  case  of  the  refusal  of 
the  managers  of  a  corporation,  an  appeal  w^ould  lie 
to  the  general  meeting  of  share-holders;  and  if  in 
such  refusal  they  did  not  represent  the  will  of  a 
majority,  it  could  be  then  made  to  appear,  and  a 
board  elected  who  could  reverse  their  action.  From 
the  refusal  of  the  trustee  there  was  no  appeal  save 
to  a  Court  of  Equity.  The  case  presented  on  the 
face  of  the  bill  was  not  frivolous,  but  was  so  grave 
in  character  and  important  in  amount  as  to  have 
made  it  the  duty  of  the  trustee  to  have  submitted 
the   charges   to   the   decision   of  a   Court. 

This  bank  was  organized  in  1870  under  a  private 
charter  granted  by  this  State  in  1869.  The  capital 
stock  was  one  hundred  thousand  dollars,  all  of 
which  was  ultimately  paid  in.  Some  of  the  defend- 
ants were  elected  directors  in  1870,  and  by  annual 
re-election  continued  in  office  until  1885  or  1886. 
Others  served  for  very  short  terms,  while  still 
others   held   office   for  from   one   to   ten   years. 

They   are   not   charged  with    any   sort   of  fraudu- 
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lent  collusion.  Indeed,  no  intimation  is  found  in 
pleadings  or  proof  that  any  one  of  them  profited 
directly  or  indirectly  by  any  of  the  alleged  acts  of 
mismanagement  or  negligence.  All  of  them  were 
stockholders,  largely  interested  in  the  success  of 
the  association,  and  all  suffered  equally  with  com- 
plainant by   its  disastrous  failure. 

The   liability   of  defendants  to   the   corporation   is   »/ 
predicated   alone    upon    the    proposition   that  certain 
losses    sustained    by    the    bank    during    its    fifteen 
years    of    business    activity    were    the    direct    conse-^ 
quence     of     the     negligence     of     defendants     wliile 
directors.        The     principal     fact     constituting     this   ^-^ 
alleged    negligence    is    a    charge    that    the— JioardL-of 
directors    abdicated    their  trust  by  failure  to   super- 
vise  the   management,   and    turned    over    the    entire 
control    of    the    business    of    the    bank    to    the— un- 
limited  discretioiL.  and    unaided    judgment    of    the 

cashier ;  that,  as  a  consequence,  the  bank  had  sus- 
tained great  losses  through  a  series  of  unwise,  in- 
defensible ..transactions,  engaged  in  by_.the  cashier 
without  the  aid,  advice,  and  supervision  of  those 
charged  by  their  selection  with  the  duty-  of  exer-  . 
cising  an  intelligent  judgment  in  the  control  of 
that  officer.  The  allegation  necessarily  is  that  these 
transactions,  so  disastrous  in  their  consequences, 
would  have  been  avoided,  and  these  losses  escaped, 
but  for  the  negligence  and  inattention  of  defendants  in 
office  at  the  dates  of  the  several  transactions.  The 
losses  alleged  to  be  a  consequence  of  this  breach 
of  duty   may  be   conveniently  classified   as  follows: 
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First, — That  there  is  an  uiiexplained  deficit  of 
about  $40,000,  the  proof  of  which  consists  in  the 
fact  that  the  liabilities  of  the  c6rporation,  includ- 
ing its  capital  stock  of  $100,000,  exceeds  in  amount 
the  nominal  value  of  all  assets,  good  and  bad,  by 
the  sum  stated.  This  difference  between  liabilities 
and  nominal  assets  is  charged  to  be  a  deficit  for 
which  defendants  must  account.  The  books  of 
the  bank  are  no  part  of  the  record.  No  balance- 
sheets  are  exhibited,  and  no  expert  testifies  as  to 
•  the  state  of  .  the  bank  as  shown  by  its  books. 
There  are  many  ways  in  which  this  deficit  of 
nominal  assets  may  be  accounted  for.  Debts 
deemed  worthless  ought  to  be  charged  off  to  profit 
and  loss;  in  which  case  they  would  no  longer  ap- 
pear as  an  asset.  This,  indeed,  appears  to  have 
tx  been  done  to  the  extent  of  perhaps  $20,000.  But 
a  more  certain  solution  of  this  matter  is  found  in 
the   fact  that  126  per  cent,    has    been    paid    out    in 

y  dividends  upon  paid-up  stock.  A  profit  justifying 
such  dividends  was  made  to  appear  by  carrying 
as  solvent  large  amounts  of  paper  held  by  thj 
bank  which   subsequently  turned   out    to    be  wholly 

1/  or  partially  worthless.  So  real  estate  taken  for 
debt  continued  to  figure  as  an  asset  of  the  value 
of  its  cost  to  the  bank,  whereas  large  losses  were 
subsequently   sustained   when   sales  were  made. 

Again,  in  the  statements  to  the  directors,  made 
by  the  cashier,  of  the  business  of  the  bank  no 
overdrafts  are  shown.  His  habit  was  to  deduct 
overchecks   from   aggregate    amount    due    depositors. 
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This  was  delusive,  for  large  losses  ultimately  re- 
sulted from  these  very  overdrafts.  Thus  it  is  a 
case  where  capital  has  been  paid  out  in  dividends, 
and  the  assets  reduced  below  liabilities.  Complain-  ^ 
ant  does  jiot,  seek  a  recovery  of  this  deficit  or 
for  dividends  improperly  paid.  It  is  obvious  that 
he  could  not,  directly  or  indirectly,  be  allowed  to 
again  recover  money  already  once  paid  him  in  the 
shape  of  dividends.  Turqitand  v.  Marshall,  L.  R. 
Ch.   Appeal   Cases,   Vol.   IV.,   p.   582. 

In  that  case  Lord  Haverly  said  of  a  suit  against 
directors  by  share-holders,  in  part  originating  in 
improper  payment  of  dividends,  "that  this  was  a 
very  singular  claim,  as,  in  fact,  it  was  asking  the 
directors  to  pay  over  again  to  the  share-holders 
what  they  had   already  received   as   dividends." 

The  Chancellor  was  clearly  right  in  refusing  to 
hold  defendants  to  an  account  as  to  this  so-called 
deficit.  The  second  assignment  of  error  by  com- 
plainant is  therefore  overruled. 

Second. — The  bill  charges  that  within  a  few 
years  after  organization  over  $50,000  of  the  capital 
appeared  to  have  been  invested  in  real  estate;  that 
ultimately  losses  approximating  $20,000  were  sus- 
tained by  reason  of  this  diversion  of  assets.  The 
facts  do  not  sustain  this  charge.  The  bank  did,  at 
one  time,  own  real  estate  costing  nominally  $50,000; 
but  this  was  the  result  of  foreclosure  of  mortgages 
and  execution  sales.  The  panic  of  1873  and  the 
hard  times  ensuing,  together  with  local  crop  fail- 
ures, operated   to  ruin   large  numbers   of  the   bank's 
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debtors.  In  some  cases  mortgages  were  taken, 
and  in  others  suits  were  brought.  It  was  deemed 
safe  to  bid  the  bank's  debts  upon'  lands  sold  un- 
der execution  and  at  foreclosure  sales.  For  years 
following  real  estate  steadily  declined,  and  was  al- 
most unsalable.  The  bank  held,  hoping  to  save 
itself.  Ultimately  the  losses  complained  of  were 
realized.  There  is  nothing  in  the  evidence  tending 
to  show  any  thing  more  than  bad  judgment  in 
the  management  of  debts,  good  when  made,  but 
imperiled  by  subsequent  events.  Indeed,  the  proof 
hardly  makes  out  a  case  of  error  in  judgment; 
for  the  probability  seems  to  be  that,  in  bidding 
the  debts  upon  the  lands  and  holding  for  a  better 
market,  the  bank's  officers  did  what  the  most  pru- 
dent and  sagacious  would  have  done  at  the  time 
and   under  same   circumstances. 

Complainants,  however,  insist  that  all  the  loans 
represented  by  this  real  estate  were  made  by  the 
cashier,  and  without  the  approval  or  knowledge  of 
the  directors  or  any  committee,  and  that  all  the 
subsequent  steps  resulting  in  its  acquisition  were 
taken  by  the  cashier,  possibly  with  knowledge  and 
approval  of  the  president  of  the  corporation,  but 
without  the  knowledge  or  consent  of  the  board  of 
directors.  This  is  perhaps  true,  for  it  is  shown 
that  the  first  board  of  directors  by  resolution  gave 
the  cashier  exclusive  charge  of  the  loans  and  col- 
lections of  the  bank,  and  that  down  to  perhaps  as 
late  as  1880  this  responsibility  was  reposed  ex- 
clusively   in    that    officer,    the    directors    during    all 
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that  time  rarely  meeting  and  having  little,  if  any, 
knowledge  of  the  business  of  the  bank  beyond 
what  appeared  in  the  annual  statements  made  by 
the  cashier  to  the  directors  and  stockholders.  Or- 
dinarily this  would  constitute  such  gross  negligence 
as  to  make  directors  responsible  both  for  the  crim- 
inal defaults  and  negligent  acts  of  the  cashier. 
There  are  circumstances,  however,  to  which  it  may 
hereafter  be  necessary  to  refer,  which  much  miti- 
gate this  apparent  abdication  of  duty.  Ignoring 
these  circumstances,  and  treating  this  as  responsible 
negligence,  complainant  can  only  fix  liability  upon 
defendants  by  first  convicting  the  cashier  of  negli- 
gence in   regard  to   these   transactions. 

A  cashier  is  bound  to  exercise  reasonable  skill, 
care,  and  diligence  in  the  discharge  of  his  duties. 
If  he  fails  in  such  skill,  or  omits  such  care,  and 
the  bank  sufters  damage  as  a  consequence,  he  is 
liable.  If  intrusted  with  the  duty  of  making  loans, 
he  is  not  responsible  as  a  guarantor  of  the  solv- 
ency of  his  transactions,  or  responsible  for  an 
error  of  judgment  where  he  has  exercised  reason- 
able skill,  diligence,  and  prudence.  Bank  of  Albany 
V.    Ten   Eyck,  48   N.   Y.,   805. 

Complainant  has  not  shown  that  there  was  any 
want  of  care  or  prudence  in  making  these  loans, 
or  in  the  subsequent  steps  taken  to  secure  or  col- 
lect them.  If  the  cashier  is  not  chargeable  with 
any  want  of  care  or  skill  about  these  matters, 
then  it  follows  that  defendants  are  not  liable,  for 
they,  at  most,  can  only  be  liable  for  losses  resulting 
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from  his  negligence  in  these  matters.  There  was 
no  negligence  in  the  selection  of  the  gentleman 
then  filling  the  office  of  cashier.  He  bore  a  very 
high  reputation  as  a  business  man  of  integrity  and 
intelligence,  and  was  better  acquainted  with  the 
credit  of  the  customers  of  the  bank  than  anv  man 
in  the  county.  We  therefore  concur  with  the 
Chancellor  in  ruling  that  no  liabilit}'  attaches  to 
anv  of  defendants  by  reason  of  losses  ultiraatclv 
resulting  from  shrinkage  in  values  which  human 
foresight   could   not   guard    against. 

Third, — The  next  loss  with  which  it  is  sought 
to  charge  the  directors  is  one  of  $20,000,  said  to 
have  resulted  from  loans  made  to  the  cashier, 
Hampton,  and  to  the  firm  of  Carloss  &  Hampton, 
of  which  he  was  a  partner.  Hampton  began  bor- 
rowing as  early  as  1873,  either  for  himself  or  his 
firm.  His  notes  were,  from  time  to  time,  renewed 
and  other  sums  borrowed  until  the  indebtedness  of 
the  two  men  reached  the  enormous  sum  of  $50,000 
in  1879.  During  this  year  the  directors,  for  the 
first  time,  discovered  these  transactions.  Hampton 
was  himself  a  large  share-holder,  having  in  his 
own  name  something  over  §10,000  in  stock.  Un- 
der the  charter  the  bank  was  given  a  lien  upon 
the  shares  of  a  borrowing  stockholder  for  the  se- 
curity  of  his  loans.  It  appears  that  the  president 
of  the  corporation  had  authorized  Hampton  to 
borrow  to  the  extent  of  his  stock,  it  being  then 
at  a  premium.  With  this  exception  none  of  the 
directors   were   aware   of  the   fact   that  their   cashier 
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was  borrowing  from  the  bank;  and  all,  including 
the  president,  were  greatly  surprised  when,  in 
1879,  the  extent  of  his  indebtedness  was  discov- 
ered. *Hampton  was  regarded  as.. it  man  of  fine 
estate  and  rare  financial  capacity,  and  the  bulk  of 
the  stock  was  taken  by  subscribers  upon  the  un- 
derstanding that  he  was  t©  be  made  the  cashier, 
and,  as  such,  to  have  the  management  and  control 
of  the  bank.  After  his  election  the  first  ofiicial 
act  of  the  directory  was,  by  resolution,  to  give 
him  exclusive  control  of  the  discounts  of  the 
bank.  No  by-laws  were  adopted  at  any  time  by 
the  share-holders,  and  none  by  the  directors  for 
their  own  government.  None  of  the  directors,  ) 
originally  or  subsequently  elected,  had  had  any  ex-  j 
perience  whatever  in  the  banking  business.  Con- 
fidence in  Hampton's  integrity  and  financial  ability 
seems  to  have  underlaid  the  action  of  share-holders  \ 
and  directors  alike.  A  portion  of  the  directors  ! 
were  country  gentlemen,  living  remote  from  the 
location  of  the  bank.  Others  were  lawyers  and 
merchants  of  Fayetteville,  but  all  fully  occupied 
with  their  personal  affairs.  The  president  of  the 
bank,  up  to  his  death  in  1885,  was  the  late  Col. 
D.  W.  Holman,  a  lawyer  of  large  practice,  which 
very  fully  engaged  his  time  and  energy.  He  was 
allowed  a  small  salarv,  and  seems  to  have  been 
much  about  the  bank,  much  consulted  by  the 
cashier,  and  to  have  given  the  business  of  the 
bank  a  general  supervision.  Having  died  before 
the  institution   of   this   suit,   we   have    not    had    the 
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benefit  of  his  evidence^  but,  from  all  that  is  shown, 
he  only  consented  to  the  borrowing  by  Hampton 
of  a  sum  equal  to  his  stock,  and  was  wholly  ig- 
norant of  the  subsequent  large  loans.  Up  to  the 
discovery  of  these  loans  to  Hampton  and  his  partner, 
the  directors  had  had  few  meetings,  and  knew  lit- 
tle of  the  business  of  the  bank.  Its  management 
w'as  intrusted  to  the  judgment  and  discretion  of 
the  cashier,  with  such  general  supervision  as  the 
president  was  able  to  give.  The  resolution  in- 
trusting the  lending  of  money  and  discounting  of 
paper  to  the  discretion  of  the  cashier  did  not 
authorize  him  to  lend  to  himself.  He  could  not 
represent  himself  and  the  bank  at  the  same  time, 
and  his  conduct  in  this  matter  is  not  to  be  de- 
fended, and  was  a  clear  breach  of  duty  upon  his 
part.  So  soon  as  these  loans  were  discovered  the 
directors  resumed  the  general  control  and  manage- 
ment of  the  bank.  Hampton  was  in  a  short  time 
superseded  by  a  new  cashier  of  high  character  and 
experience.  Such  steps  were  taken  as  resulted  in 
obtaining  security  by  way  of  collaterals  or  mort- 
gages, amply  protecting  the  bank  against  loss  on 
these  loans.  By  sale  of  collaterals,  and  payments 
by  the  debtors,  these  debts  were  finally  reduced  to 
about  §28,000.  After  .several  extensions  suit  at 
law  was  brought  upon  the  unpaid  balance.  This 
suit  was  enjoined  by  the  debtors  by  bill  in  chan- 
cery, seeking  an  account  of  usury,  and  claiming 
that  the  entire  sum  remaining  due  consisted  of 
usury,    which    had    from    time    to    time    been    com- 
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pounded.  This  suit  was  pending  when  complain- 
ants' bill  was  filed;  but  before  the  hearing  the 
trustee,  Hancock,  compromised  the  matter  by  ac- 
cepting $8,000  in  full  of  the  notes  for  $28,000  re- 
maining unpaid.  For  the  loss  thus  sustained  com- 
plainants seek  a  decree  against  the  defendants  in 
office  when   these   loans  were  made. 

In  the  view  we  take  of  this  matter  it  is  un- 
necessary for  us  to  consider  whether  the  ignorance 
of  the  defendant  directors  of  the  fact  of  these 
loans  is,  under  the  peculiar  circumstances  of  this 
case,  such  negligence  as  to  make  them  chargeable 
with  the  consequences  to  the  corporation.  Assum- 
ing their  responsibility  if  loss  occurred,  did  the 
bank  sustain  any  loss  as  the  direct  consequence  of 
the  negligence  of  the  defendants  in  not  preventing 
such  use  of  the  bank's  funds  by  its  own  cashier? 
We  think  no  such  loss  is  shown.  The  balance 
due  on  the  notes  of  Hampton  &  Carloss  was  am- 
ply secure  at  the  time  the  trustee  compromised 
their  liability.  This  compromise  was  not  made  by 
reason  of  any  insolvency  of  the  debtors  or  any 
infirmity  in  the  securities  held  by  the  bank.  The 
only  defense  was  usury.  The  trustee  regarded  the 
whole  debt  as  in  peril  by  reason  of  this  defense. 
The  debtors  claimed  that .  the  entire  balance  of 
$27,000  or  $28,000  was  for  usury.  If  this  was 
true  it  was  a  complete  answer  to  the  demands  of 
the  bank.  The  compromise  was  urged  by  a  ma- 
jority of  the  share-holders.  The  trustee  submitted 
to   the   ChaQcery   Court  his  power  in   the   premises, 
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which  being  held  ample,  he,  as  for  the  best  inter- 
est of  creditors  and  all  concerned,  agreed  to  the 
proposed  settlement.  Defendants  cannot  be  held 
liable  because  usury  upon  a  well-secured  debt  has 
not  been  collected.  The  settlement  is  a  bar  to  a 
suit  against  them  by  the  corporation,  and  therefore 
a  bar  to  complainant's  bill  so  far  as  this  item  is 
concerned.  But  upon  another  and  distinct  ground 
complainant  cannot  recover,  and  that  is  the  bar 
of  the  statute  o^  limitations.  None  of  these 
loans  were  made  after  1879.  The  negligence  of 
defendants,  if  any  there  was,  occurred  prior  to 
January  1,  1880.  This  suit  was  begun  in  Decem- 
ber, 1886,  more  than  six  years  after  the  last  act 
of  negligence  in  this  matter.  The  Chancellor  seems 
to  have  entertained  the  opinion  that  because  a 
stockholder  can  alone  sue  in  equity  upon  such  a 
cause  of  action,  that  therefore  this  was  one  of 
that  class  of  purely  equitable  actions  against  which 
the  statute  does  not  operate.  But,  as  we  have 
before  seen,  this  kind  of  suit  is,  at  last,  but  the 
suit  of  the  corporation  for  its  benefit  and  upon 
its  right  of  action.  If  for  any  reason  the  corpo- 
ration is  estopped  from  suing,  or  its  action  is 
barred,  the  suit  by  the  stockholder  or  creditor  is 
likewise  affected.  "A  suit  of  this  character,"  says 
Mr.  Morawetz,  "  is  brought  to  enforce  the  corporate 
or  collective  rights,  and  not  the  individual  rights 
of  the  share-holders.  It  may  therefore  properly 
be  regarded  as  a  8ui.t  brought  on  behalf  of  the 
corporation,   and   the   share-holder    can  ^enforce  only 
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such  claims  as  the  corporation  itself  could  enforce. 
Moreover,  the  essential  character  of  a  cause  of 
action  belonging  to  a  corporation  remains  the 
same,  whether  the  suit  to  enforce  it  be  brought 
by  the  corporation  or  by  a  share-holder.  Thus  a 
legal  right  of  action  would  not  be  treated  as  an 
equitable  one,  or  become  governed  by  the  rules 
applicable  to  equitable  causes  of  action,  as  to  lim- 
itations, etc.,  because  a  share-holder  has  brought 
suit  in  equity  to  enforce  it  on  behalf  of  the  com- 
pany."     Sec.   271. 

Directors  are  not  express  trustees.      The  language 
of  Special  Judge  Ingersol  in  Shea  v.  Mabry,  1  Lea, 
319,   that    "directors  are   trustees,"   etc.,   is   rhetoric- 
ally  sound,  but    technically   inexact.      It  is   a.  state- 
ment  often   found   in   opinions,  but  is  true    only   to 
a    limited     extent.       They     are    mandatories;      they 
are    agents;    they    are    trustees    in    the    sense    that 
every    agent    is    a    trustee    for    his    principal,    and 
bound  to   exercise    diligence   and    good    faith;     they 
do    not    hold    the    legal   title,   and   more   often   than 
otherwise    are    not    the    officer    of    the    corporation 
having    possession   of   the   corporate    property;    they 
are    equally    interested    with    those    they    represent;  . 
they   more  nearly   represent    the    managing    partners  ^ 
in    a    business    firm    than    a    technical    trustee.      At  I 
most   they   are   implied   trustees   in   whose  favor  the  ' 
statutes   of  limitations    do    run.      Hughes   v.   BroiPUj 
88  Tenn.,  578;    Spering's  Appeal^  71    Penn.   St.,   11; 
Morawetz   on   Corporations,   Sec.   51G. 

An    action    at    law    lies    in    favor    of   the    corpo- 
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ration  against  directors  for  malfeasance,  misfeasance, 
or  negligence  in  oiBce,  whereby  loss  or  damage  has 
resulted;  and  the  limitation  applicable  to  the  suit 
of  the  corporation  at  law  is  equally  applicable  to 
the  suit  of  the  stockholder  upon  the  corporate 
right  of  action  in  equity.  Morawetz  on  Corpo- 
rations,  Sec.  271;  Cook  on  Corporation  Law,  Sec. 
701;  Godbold  v.  Bank  of  Mobile,  11  Ala.,  191; 
Williams  v.  Efilliard,  38  N.  J.  Eq.,  388;  Spering's 
Appeal,  71  Penn.  St.,  11;  Brinckerhoff  v.  Bostwick, 
99   K   Y.,  193. 

Our  statutes  of  limitation  operate  upon  all  causes 
of  action  save  suits  between  eestxii  que  trust  and 
express  trustee  under  pure  technical  trusts  cogni- 
zable only  in  Courts  of  Equity.  Hughes  v.  Brown, 
88   Tenn.,   578. 

The  statutes  of  six  and  three  years  were  relied 
upon  by  defendants,  both  by  demurrer  and  plea, 
as  applicable  to  complainants'  entire  cause  of  ac- 
tion. By  §  2773  it  is  provided  that  "  actions  for 
injuries  to  personal  or  real  property,  actions  for 
the  detention  or  conversion  of  personal  property," 
shall  be  barred  unless  suit  is  brought  within  three 
years  from  the  accruing  of  the  cause  of  action. 
This  is  not  a  suit  for  either  injury  to  or  con- 
version of  personal  property,  and  this  section  is 
not  applicable.  The  last  clause  of  §  2775  pro- 
vides a  limitation  of  six  years  for  all  actions  "on 
contracts  not  otherwise  provided  for."  The  case 
of  Bruce  v.  Baxter,  reported  in  7  Lea  at  page 
477,  was    a    bill    in    chancery    against    an     attorney 
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for  neglect  of  duty  in  the  collection  of  claims  in 
1118  hands,  whereby  they  were  lost.  The  clause 
we  have  quoted  from  §  2775  was  held  appli- 
cable to  the  suit.  The  reasoning  of  Judge  Free- 
man, who  delivered  the  opinion  of  the  Court,  was 
that  the  relation  of  client  and  attorney  implied 
a  contract  for  the  exercise  of  reasonable  skill  and 
diligence  in  doing  what  was  undertaken,  and  that 
a  failure  to  exercise  such  diligence  was  a  breach 
of  contract  rendering  the  attorney  liable  for  the 
loss  resulting,  but  no  more.  A  similar  ruling  was 
made  in  the  earlier  case  of  Ramsay  v.  Temple^  8 
Lea,  258,  it  being  a  suit  against  an  attorney  for 
negligence  in  failing  to  sue  out  an  execution. 
Those  cases  are  controlling  in  this.  The  relation 
of  a  director  to  a  corporation  .  implies  a  contract 
that  he  will  use  ordinary  diligence  in  the  discharge 
of  the  duties  he  undertakes  by  accepting  the  office. 
For  a  breach  of  this  duty  an  action  lies,  which  is 
barred  unless  begun  within  six  years  from  the 
time  right  of  action  accrued.  There  has  been  no 
fraudulent  concealment  of  the  cause  of  action  by 
defendants,  and  the  remedy  of  the  corporation  for 
any  negligence  in  the  matter  of  the  loans  to 
Hampton,   or  Hampton   &   Carloss,   is  barred. 

Upon  the  pleadings  and  proof  the  Chancellor 
dismissed  complainants'  bill  so  far  as  it  was  sought 
to  fix  liability  by  reason  'of  the  matters  heretofore 
considered.  As  to  losses  claimed  to  have  resulted 
from  overchecks,  save  certain  items  which  he  held 
unsupported     by     evidence     sufficient    to     justify    a 
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reference,  and  losses  resulting  from  improvident 
discounts,  and  claims  lost  by  neglect  to  collect 
before  insolvency  or  barred  by  limitation,  he 
ordered  a  reference  to  the  Master,  laying  down 
very  distinctly  the  grounds  upon  which  the  defend- 
ants were  to  be  charged.  Upon  this  report  and 
exceptions  thereto,  decrees  were  finally  pronounced 
against  defendants,  aggregating  about  four  thousand 
dollars.  Errors  have  been  assigned  by  both  parties 
upon  the  decree  of  reference  as  w^ell  as  upon  the 
final  decree.  The  first  error  assigned  by  complain- 
ant is  that  the  Chancellor  put  upon  complainant 
the  burden  not  only  of  showing  losses  sustained  by 
the  corporation,  but  that  such  losses  were  attribu- 
table  to   the   negligence   of  defendants. 

Directors,  by  asguming  oflice,  agree  to  give  as 
much  of  their  time  and  attention  to  the  duties 
assumed  as  the  proper  care  of  the  interests  intrusted 
to  them  may  require.  If  they  are  inattentive  to 
these  duties,  if  they  neglect  to  attend  meetings  of 
the  board,  if  they  turn  over  the  management  of 
the  business  of  the  company  to  the  exclusive  con- 
trol of  other  agents,  thus  abdicating  their  control, 
then  they  are  guilty  of  gross  negligence  with  re- 
spect to  their  ministerial  duties;  and  if  loss  results 
to  the  corporation  by  breaches  of  trust  or  acts  of 
negligence  committed  by  those  left  in  control, 
which  by  due  care  and  attention  on  their  part 
could  have  been  avoided,  they  will  be  responsible 
to  the  corporation.  The  diligence  required  from 
them  has  been  defined  as  that  exercised  by  prudeut 
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meu  about  their  own  affairs,  being  that  degree  of  j 
diligence  characterized  as  ordinary.  If  a  less 
degree  of  diligence  is  exercised,  the  negligence  is 
gross,  and  for  losses  consequent  he  is  liable. 
**  What  constitutes  a  proper  performance  of  the 
duties  of  a  director,"  says  Mr.  Morawetz,  "  is  a 
question  of  fact  which  must  be  determined  in  each 
case  in  view  of  all  the  circumstances;  the  character 
of  the  company,  the  condition  of  its  business,  the 
usual  methods  of  managing  such  companies,  and 
all  other,  relevant  facts  must  be  taken  into  con- 
sideration."     Morawetz   on   Corporations,   Sec.   552. 

Bank  directors  are  not  expected  to  give  their 
whole  time  and  attention  to  the  business  of  the 
company.  The  customary  method  in  regard  to 
such  associations  is  that  the  active  management 
and  responsible  custody  is  left  to  the  cashier  and 
other  agents  selected  by  the  directors  for  that 
purpose.  These  are  paid  salaries,  demanding  their 
skill  and  time  should  be  given  to  the  duties  of 
immediate  management.  As  a  rule  the  custodian 
of  the  assets  is  the  cashier.  The  duty  of  directors 
with  respect  to  such  is  to  supervise,  direct,  and 
control.  These  agents,  though  usually  selected  by 
the  directors,  are  not  the  agents  of  the  directors, 
but  agents  of  the  corporation.  Mor.  Corp.,  Sec. 
552   et  seq. 

The  neglect  which  would  render  them  responsible 
for  not  exercising  that  control  and  direction  prop- 
erly must  depend  upon  the  circumstances  of  each 
particular    case.      They    are    not    insurers    of    their 
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fidelity,  and  they   are   not   liable    for    their    acts    on 
any  principle  of  the   law   of  agency. 

"Directors,"  says  Mr.  Morawetz,  "can  be  held 
responsible  for  a  loss  resulting  from  wrongful  acts 
or  omissions  of  other  directors  or  agents  only  pro- 
vided the  loss  was  a  consequence  of  their  own 
neglect  of  duty,  either  in  failing  to  supervise  the 
company's  business  with  attention,  or  in  neglecting 
to  use  proper  care  in  the  appointment  of  such 
agents."      Morawetz   on   Corporations,   Sec.   562. 

The  collection  of  matured  paper  and  the  paying^ 
of  checks  primarily  pertain  to  the  duties  of  the 
agents  of  the  corporation  having  the  immediate 
management  of  its  business.  If  defendants  were 
liable  in  regard  to  such  matters,  it  was  for  negli- 
gence in  the  selection  or  retention  of  such  agents^ 
or  for  neglect  in  the  control  and  direction  of  these 
agents  concerning  their  duties  in  such  matters.  It,. 
therefore,  devolved  upon  complainant  to  show  that 
defendants  had  been  neglectful  in  their  duty  in 
controlling  or  supervising  these  agents,  and  that 
this  want  of  due  care  and  attention  had  resulted 
in  losses  to  the  corporation.  The  ruling  of  the 
Chancellor  that  the  burden  was  upon  complainant 
not  only  to  prove  losses,  but  to  show  that  such 
losses  were  the  consequence  of  the  negligence  of 
the  directors,  was  right.  One  who  seeks  to  recover 
for  negligence  must  allege  and  prove  it.  So  he 
must  show  that  the  damage  he  seeks  to  recover 
was  the  consequence  of  this  negligence.  Bruce  v- 
Baxter,   7   Lea,   477. 
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Complainant's  first  assignment  of  error  must  be 
overruled.  The  only  remaining  assignment  of 
error  by  complainant  is  the  third,  which  is  that 
it  was  error  in  the  Chancellor  to  refuse  a  refer- 
ence as  to  certain  losses  resulting  from  overchecks 
by  0.  P.  Bruce  &  Co.,  F.  J.  Gray  &  Co.,  and 
Caldwell  &  Kelso.  As  to  the  overchecks  of  Bruce 
&  Co.,  and  F.  J.  Gray  &  Co.,  it  is  enough  to  say 
that  they  were  all  made  more  than  six  years  before 
this  bill  was  filed,  and  any  liability  is  barred.  The 
only  evidence  cited  to  support  the  assignment  as 
to  the  overchecks  of  Caldwell  &  Kelso  is  that  of 
the  trustee,  Hancock.  The  witness  does  not  show 
that  this  firm  was  irresponsible  when  their  account 
was  overdrawn.  It  is  not  negligence  per  se,  in  the 
absence  of  a  by-law  or  order  of  a  superior  officer, 
for  a  cashier  to  pay  the  overcheck  of  a  responsible 
customer.  Such  overchecking  is  not  uncommon, 
and  in  practical  banking  is  almost  unavoidable.  In 
effect  the  payment  of  an  overcheck  is  a  loan  with- 
out security,  upon  the  implied  condition  that  the 
account  shall  be  made  the  next  day  or  upon  notice. 
If  not  responsible  negligence  in  the  cashier  to  pay 
the  overdrafts  of  responsible  customers,  it  is  clearly 
not  a  matter  for  which  the  directors  can  be  made 
liable  by  mere  proof  that  an  account  was  over- 
drawn and  a  loss  sustained.  The  assignment  is 
overruled. 

We  come  now  to  consider  the  errors  assigned 
by  defendants.  The  »first  is,  that  it  was  error  to 
charge  defendants   with  the   notes   of  W.   X.  Moore 
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and   W.   T.   Uoss   as   discounts    improvidently   raade. 
The   Moore    note   was    taken   in   1882   by   the   presi- 
dent   of    the    bank,    in    renewal    of    a    balance    due 
upon    an    old    note.      The    original    note,   as    shown 
by  the  fact  that  the  new  note  was  cliiefly  for  past- 
due    interest,   was    discounted    more    than    six   years 
before    bill    filed.      The    negligence,   if   any,   was    in 
discounting     the    original    note,    and    any    cause     of 
action    for    that    matter    w^as    barred.      The    W.    T. 
Ross    note    was    only    for    twenty-one    dollars,    and 
the   cashier,   Thomas,   proves   that  a  claim  on  Boyer 
&  Blake,  who  were  then  regarded  as  responsible,  was 
taken   as   collateral   security.      There   was    no    negli- 
gence  in   this,  and  the  first  assignment  is  sustained. 
The    sixth    assignment    is,   that    it    was    error    to 
charge   defendants   with    certain    small    notes    barred 
by     limitations.       The     Master    had    reported     that 
there  was    no    proof    to    show  any   losses    sustained 
by  neglect  to  sue.     Upon  exception  by  complainant, 
the  defendants  were  charged  with  these  notes.      The 
only   evidence   cited   by  complainant  to   support   this 
charge   is   that   of  Mr.   Hancock,  who,  in   answer  to 
the  question   as   to  what   assets   turned   over   to   him 
were    barred,    answered    and    set    out    these    notes. 
It   is   not   shown   that  they   were   solvent   when   dis- 
counted,  or  at   any  other   time.      It  does  not  follow 
that    they    were    lost    to    the    bank    because    barred 
when     they    came     to     the     hands    of    the    trustee. 
Complainant   should   have    gone   further    and    shown 
that    they   were    solvent  assets-.      The   assignment  is 
sustained. 
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The  fourth  assignment  complains  that  it  was 
error  to  charge  defendants  with  the  overchecked 
accounts  of  McCown  Bros.,  and  J.  E.  Caldwell  & 
Co.  The  Master  had  reported  in  favor  of  defend- 
ants upon  these  items,  but  upon  complainant's  ex- 
ception they  were  charged  to  defendants.  The 
evidence  does  not  show  that  these  firms  were 
irresponsible  when  their  accounts   were   overdrawn. 

The  ruling  made  on  complainant's  third  assign- 
ment with  reference  to  the  overchecked  account  of 
Caldwell  &  Kelso  applies  to  this,  and  the  fourth 
assignment  of  error  by  defendants  is  sustained. 
The  remaining  assignments  relate"  to  the  overchecked 
accounts  of  the  following  firms  and  individuals,  all 
of  which  were  charged  to  the  defendants:  W.  T. 
Eoss  and  W.  T.  Ross  &  Co.,  $1,359.86;  R.  P. 
Hairstone,   ?328.59;    Ship-Miles,  $72.69. 

The  decided  weight  of  proof  with  reference  to 
the*  last  two  accounts  is  that  while  the  drawees 
had  little  property,  yet  they  were  in  business  and 
had  credit,  and  were  accustomed  to  pay  their 
debts.  As  to  W.  T.  Ross,  he  was  not  indebted, 
was  a  man  of  character,  was  a  profitable  customer 
to  the  bank,  and  had  a  very  large  insurance  busi- 
ness. The  cashier  was  in  the  habit  of  indulging 
these  parties  by  permitting  them  to  overdraw,  they 
paying  interest.  While  it  is  probably  true  that 
none  of  these  parties  had  property  subject  to  ex- 
ecution, yet  they  were  people  of  character  and  of 
business  integrity  demanding  and  receiving  credit. 
They  had  often  overdrawn  and  made  their  accounts 
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good.      If    it    were    shown    that    these    overcheeks 
were   with   the   consent   of  defendants,   it  would   not 
necessarily   follow   that  they  were   liable  upon   mere 
proof   that    the    drawees   could   not  be  coerced  into 
payment.      We   are   not   to   try   the   responsibility  of 
bank    officers    or    bank    directors    by    the    vigorous 
principles    regarding   loans   by   technical    trustees    or 
guardians  or  executors.      To  lend  at  all  is  a  breach 
of   trust  by   some   trustees   who    have    no    authority 
to  lend.      But  in   this   case  we  are  dealing  with  aD 
institution   whose   business  it  is  to  lend.      The    law 
has    never    undertaken    to    rigidly    define    the    con- 
ditions upon  which  banks  may  lend.      Among  busi- 
ness   men    there    is    found    a    degree    of   trust    and 
reliance    upon    moral    character,    business    integrity, 
and  thrift,  justifying  to   a  business  man   the   sound- 
ness and  prudence  of  a  transaction  which  to  judges 
and  lawyers  engaged  in  applying  the  hard   and   fast 
rules  of  law   would   seem   indefensible  and   reckless. 
The    standard   of    diligence   and   prudence  by   which 
bank  officers  and  bank  directors  should  be  tried,  is 
that    which    business    men    have    erected    for    them- 
selves.     Reasonable   conformity   to  the  customs   and 
methods  in   vogue    among    prudent    bankers    is    the 
degree  of  diligence  required  of  such  officers.     Several 
of   the    overchecked   accounts   heretofore   disposed   of 
upon     other    grounds    were    the    accounts    of    men 
engaged   in   buying   and   shipping   produce.      One   of 
those   now   under   consideration   was   that   of   a   man 
engaged   in    buying   and   shipping  stock.      These  ac- 
counts   were    overdrawn     upon    an    agreement    that 
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drafts  drawn  against  the  shipment  with  bill  of 
lading  attached  should  be  turned  over  to  the  bank 
and  the  account  thus  made  good.  Advances  were 
made  in  this  way,  and  the  men  thus  enabled  to 
carry  on  their  business.  In  some  instances  losses 
finally  resulted  because  of  losses  sustained  by  de- 
cline   of    values.      In     others    the    fund    was     mis- 

m 

applied.  Without,  however,  determining  the  lia- 
bility of  defendants  if  it  had  been  shown  that 
these  accounts  were  overchecked  by  permission  of 
defendants,  we  decide  only  the  case  presented.  The 
defendants  did  not  authorize  these  bverdrafts;  nor 
did  they  have  actual  knowledge  that  the  accounts 
were  being  overdrawn ;  nor  is  there  any  pre- 
sumption of  knowledge  from  the  mere  fact  that 
entries  upon  the  books  of  the  bank  would  have 
shown   that  the   cashier  was   permitting   overdrafts. 

A  director  in  a  suit  between  himself  and  the 
.  corporation,  or  those  suing  upon  the  corporate 
right  of  action,  is  not  presumed  to  have  knowledge 
of  all  that  is  shown  by  the  books  of  the  company. 
The  presumption  of  knowledge  attaching  to  a  di- 
rector wliicli  is  referred  to  in  the  case  of  Lane 
V.  Bank,  9  Heis.,  437,  applies  only  in  suits  between 
the  bank  and  a  stranger.  The  doctrine  has  never 
been  extended  to  suits  between  the  bank  and  its 
directors.  Sacings  Bank  of  Louisville  v.  Caperton, 
87  Ky.,  323;  Clews  v.  Borden,  36  Fed.  Rep.,  617; 
in*  re   Dunham,  25   Ch.   Div.,   725. 

The  doctrine  of  the  Lane  case  is  carefully  limited 
in   Martin   v.    Webb,   110   U.   S.,   8. 
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AVhatever  may  be  said  as  to  the  negligence  of  the 
directors  in  office  prior  to  1880,  it  is  overwhelmingly 
shown  that  after  that  time,  and  through  the  entire 
period  covered  by  the  overchecking  now  under  con- 
sideration, that  there  was  no  inattention  to  the 
duties  of  their  office.  Meetings  were  regularly  and 
frequently  held,  the  assets  in  shape  of  discounted 
paper  were  carefully  examined,  and  directions  given 
as  to  collections.  The  cashier  was  forbidden  to 
allow  any  overchecking,  and  he  was  required  to 
have  the  approval  of  at  least  one  director  to  the 
discounting  of  any  paper.  Vigilant  efforts  were 
made  to  save  the  bank  by  closely  looking  after  its 
assets.  It  is  true  that  the  money  in  the  hands  of 
the  cashier  was  never  counted,  but  as  no  defalcation 
or  larceny  was  ever  committed,  the  fact  becomes 
immaterial.  After  this  renewed  vigilance  and  at- 
tention there  was  no  such  habit  or  custom  of  per- 
mitting doubtful  overchecks  as  to  operate  as  notice; 
and  under  all  the  circumstances,  we  do  not  think 
defendants  chargeable  with  the  items  embraced  in 
the   assignment  of  error   now   being   considered. 

Reverse  the  decree  of  the  Chancellor,  and  dismiss 
the   bill   at   cost   of  complainant. 
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Massadillo  V.  Railway  Company. 


{Nashville.     February  14,  1891.) 


1.  New  Trial.     Excessiz-e  verdict.     Remittitur. 

Where  verdict  for  plaintiff  in  an  action  of  tort  has  been  declared  by 
the  trial  Judge  so  excessive  in  amount  as  to  indicate  passion  or  preju- 
dice on  the  part  of  the  jury,  and  this  Court  concurs  in  that  opinion, 
a  new  trial  will  be  granted  by  this  Court  notwithstanding  the  trial 
Judge  refused  it  upon  remittitur  of  the  excess,  where  the  plaintiff 
entered  the  remittitur  at  the  Court's  suggestion,  but  did  so  under  pro- 
test, reserving  exception. 

2.  Same.     Remittitur  unaer protest  invalid. 

Remittitur  "under  protest"  should  not  be  received  by  the  Court,  and 
will  be  rejected,  if  entered,  in  the  consideration  of  the  motion  for 
new  trial. 


FROM   WILSON. 


Appeal    in    error    from    Circuit    Court   of  Wilson 
County.      Robert  Cantrell,  J. 

LiLLARD     Thompson    and     Ed     I.    Golliday     for 
Massadillo. 

B.   J,   Tarv^r  and  Samuel  Golliday  for  Railway 
Company. 
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Lea,  J.  The  plaintiff,  Massadillo,  brought  suit 
against  the  defendant  railroad  company  for  damages 
for  personal  injuries.  The  jury  rendered  a  verdict 
for  plaintiff  for  §5,500.  The  defendant  moved  the 
Court  for  a  new  trial,  assigning  several  causes  as 
reasons  therefor.  The  Court  overruled  all  the 
causes  except  the  one  which  assigned  that  the 
verdict  was  excessive,  and  stated  "that  ground  was 
well  taken  in  the  judgment  of  the  Court,  and  the 
Court  would  grant  a  new  trial  for  this  cause  unless 
the  plaintiff  will  remit  the  aum  of  $2,500,"  but 
"if  the  plaintiff  will  remit  the  sum  of  $2,500,  the 
judgment  for  $3,000  will  be  allowed  to  stand." 
The  "  verdict  is  for  too  large  amount  in  the  opinion 
of  the  Court,  and  the  remittitur  should  be  made." 
Thereupon  plaintiff  moved  the  Court  for  leave  to 
remit  $2,500  ^^^  under  protest,  and  excepted  to  the 
action  of  the  court."  And  thereupon  the  plaintiff 
was  allowed  to  remit  said  sum  "under  protest"  ex- 
cepting to  the  ruling  and  action  of  the  Court, 
and  appealed  from  so  much  of  his  judgment  as 
required  him  to  remit.  The  defendant  appealed, 
and   both   have   assigned   errors. 

The  action  of  the  Court  was  erroneous.  The 
action  of  the  Court,  was  virtually  compelling  the 
plaintiff  to  remit.  When  plaintiff  would  only  remit 
under  protest  and  objection,  the  Court  should  have 
granted  a  new  trial,  being  satisfied,  as  he  said,  the 
judgment  was  excessive.  We  would  not  be  under- 
stood as  intimating  that  the  Court  ^ight  not  sug- 
gest  a   remittitur,   and   if  plaintiff  accepted   it  with- 
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out  protest  or  objection,  then,  on  application  of 
plaintiff  to  remit,  a  new  trial  might  be  refused; 
but  a  remittitur  "  under  protest  and  over  the 
objection"  of  plaintiff  should  not  be  entered.  If 
the  plaintiff'  was  unwilling  to  enter  a  remittitur  as 
suggested  by  the  Court,  then  he  should  have 
declined,  and  if  the  Court  granted  a  new  trial, 
might  have  taken  a  bill  of  exceptions,  and  upon 
another  trial,  if  dissatisfied  with  the  result,  brought 
the  case  to  this  Coupt  for  review.  We,  therefore, 
hold  that  the  Court  erred  in  receiving  fhe  appli- 
cation to  remit  under  protest.  Now,  the  result  is 
that  the  verdict  for  $5,500  remains  against  the 
defendant,  and  with  the  declaration  of  the  trial 
Judge,  as  stated  in  the  bill  of  exceptions,  "that 
the  sum  is  excessive,  and  that  he  would  grant  a 
new  trial  if  the  plaintiff  would  not  remit."  The 
plaintiff*,  as  we  hold,  did  not  remit,  and  by  his 
action  the  trial  Judge  has  not  exercised  his  dis- 
cretion, and  we  will  therefore  do  what  he  says  he 
would  do  if  the  remittitur  was  not  entered,  to 
wit:  Grant  the  defendant  a  new  trial,  as  we  agree 
with  the  Court  below  that  the  judgment  is  ex- 
cessive, and  shows  there  was  passion  and  prejudice. 
The  case  will  be  remanded  for  a  new  trial,  and 
plaintiff  will   pay   the   cost  of  this   Court. 
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Smith,  Adm'r,  y.  Railway  Company. 
{Nashville.    February  17,  1891.) 

Pauper  Oath.     Admittisirator  cannot  prosecute  original  suit  or  appeal  upon. 

An  administrator  cannot,  in  his  representative  capacity,  either  maintain 
an  original  suit  or  prosecute  an  appeal  upon  the  pauper  oath;  not 
even  when  he  avers  insolvency  of  himself  personally  and  abo  of  the 
estate «iid  next  of  kin  of  his  intestate. 

Cases  cited  and  approved:  Green f.  Harrison,  3  Sneed,  131 ;  Musgrove 
V,  Lusk,  5  Bax.,  684;  Gorman  r.  Flynn,  MSS.,  September  Term,  1869; 
Cargle  v.  Railway,  7  Lea,  717;  Sharer  v.  Gill,  6  Lea,  495;  Johnson 
V.  Hunter,  9  Bax.,  185. 

Cited  and  disapproved:  Huskey  v,  Lanning,  8  Bax.,  187. 


FROM   MAURY. 


Appeal    in    error    from    Circuit    Court  of   Maury 
County.      E.  D.  Patterson,  J. 

Taylor  &  Fowler  for  Smith. 

Hughes  &   Hatcher  for  Railway  Company. 

Lurtox,  J.     This  is  an  action  for  damages  against 
the    Louisville    &    Nashville    Railroad    Company    for 
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injuries  resulting  in  the  death  of  plaintiff's  intes- 
tate. In  lieu  of  bond  plaintiff'  filed  an  oath  that, 
owing  to  his  poverty,  he  was  not  able  to  bear  the 
expenses  of  the  suit,  and  that  the  estate  of  his 
intestate  was  insolvent,  there  being  no  assets  with 
which  to  bear  the  expenses  of  the  suit,  and  that 
he  was  entitled  to  the  redress  he  sought.  Upon 
motion  the  suit  was  dismissed  for* failure  to  com- 
ply with  an  order  requiring  bond  to  be  given. 
The  record  has  been  filed  for  writ  of  error,  the 
applicant  for  the  writ  filing  a  like  paupefl*  oath 
with  the  additional  statement  that  the  next  of  kin, 
for  whose  benefit  the  suit  is  prosecuted,  are  also 
unable  to  bear  the  expenses  of  the  suit  owing  to 
their  poverty.  The  defendant  has  moved  to  dis- 
miss the  writ  of  error,  because  no  bond  for  costs 
has  been  executed  as  required  by  law.  The  motion 
must  be  allowed. 

It  has  been  frequently  decided  that  the  right  to 
bring  suit  in  forma  pauperis^  as  conferred  by  the 
Act  of  1821,  carried  into  the  Code  as  §8192,  was 
a  right  personal  to  the  plaintiff',  and  that  a  plaint- 
iff* suing  in  a  representative  capacity  could  not 
avail  himself  of  the  privilege. 

So  in  Green  v.  Harrison^  3  Sneed,  131,  it  was 
held  that  neither  the  guardian  or  next  friend  of 
an  infant  could  avail  himself  of  it.  Nor  can  a 
guardian  ad  litem  of  an  infant  {Musgrove  v.  Lusk^ 
5  Bax.,  684) ;  nor  a  married  woman  when  suing 
by  next  friend  {Gorman  v.  Fly  nil,  September  Term, 
1869.      Cited    by    Judge    Cooper    and    approved    in 
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Cargle  v.  Railroad  Company^  7  Lea,  717);  nor  can 
infants  prosecute  an  appeal  under  such  oath  {Sharer 
V.    Gill^  6  Lea,  495). 

In  Johnson  v.  Hunter,  9  Bax.,  185,  it  was  held 
that  a  qui  tarn  action  could  not  be  prosecuted 
without  bond  and  security.  In  this  case  Judge 
Deaderick,  for  the  Court,  said  that  "the  statutes, 
and  the  oath  to  be  taken  in  prosecutions  without 
giving  security,  seem  to  contemplate  a  provision 
for  the  purpose  of  affording  poor  persons  a  means 
for  enforcing  their  personal  rights,  or  redressing 
some   wrong  or  injury   personal  to  themselves." 

As  one-half  of  the  recovery  in  a  qui  tarn  action 
went  to  the  State,  it  was  held  not  to  be  such  a 
personal  action  as  contemplated  by  the  statute.  By 
the  subsequent  Act  of  1871,  found  in  revisal  of 
(M.  &  V.)  Code,  at  §  3913,  guardians  of  idiots, 
lunatics,  and  persons  of  unsound  mind  were  per- 
mitted to  sue  upon  taking  r  form  of  oath  therein 
prescribed.  So  by  Act  of  1889,  Ch.  105,  the  next 
friend  of  an  infant  plaintiff  is  permitted  to  sue 
without  bond  upon  taking  an  oath  prescribed  by 
that   Act. 

These  amendatory  acts  do  not  extend  to  suits 
by  administrators,  and  only  strengthen  the  con- 
struction of  the  Code  as  conferring  a  mere  personal 
privilege. 

The  case  of  Huskey,  AdnCr,  v.  Lanning,  8  Bax., 
187,  is  relied  upon  by  plaintiff  as  an  authority 
supporting  his  view  of  the  question.  We  do  not 
think    that    that    case     decides    the    question     now 
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under  consideration.  Judge  Deaderiek  states  that 
the  exceptions  taken  to  the  oath  were  that  the 
estate  did  not  appear  to  be  insolvent,  and  that  the 
oath  was  taken  after  term  time.  These  two  ex- 
ceptions are  passed  upon  and  overruled.  There 
seems  to  have  been  np  point  made  upon  the  right 
of  the  administrator  to  prosecute  the  appeal  under 
pauper's  oath.  The  point  ought  to  have  been  made, 
but  was  not.  It  was  therefore  not  decided.  If 
the  reasoning  of  the  Court  was  sound  in  the 
various  cases  we  have  cited,  holding  the  statute 
applicable  only  to  suits  in  which  the  plaintiff  was 
suing  upon  a  right  personal  to  himself,  then  uni- 
formity of  decision  must  require  a  similar  ruling 
where  the  action  is  b}'  the  representativie  of  an 
intestate. 

Dismiss   the   writ   with   costs. 
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Cheatham  y.  Pearce  &  Ryan. 
{Nashcille.    February  17,  1891.) 

1.  Abatement,  Plea  lU,     Verification  of  by  soluitor  sufficient. 

Plea  in  abatement  is  sufficiently  verified  hy  the  affidavit  of  a  solicitor 
in  the  cause  stating  that  he  is  <* agent  and  attorney"  for  the  defendant, 
'*and  that  he  is  acquainted  with  the  facts  set  out  in  said  plea,  and 
that  they  are  true  in  substance  and  in  fact.'*     (Post^  pp,  676-678*) 

Cases  cited  and  approved:  Bank  v,  Jones,  I  Swan,  391 ;  Carter?/.  Vaulx, 
2  Swan,  641 ;  Bank  v.  Anderson,  3  Sneed,  672;  Carlisle  v.  Cowan, 
85  Tenn.,  170;  Klepper  v.  Powell,  6  Heis.,  508;  Wrompelmeir  r. 
Moses,  3  Bax.,  470;  Trabue  v.  Higden,  4  Cold.,  622,  623;  Seifred  :-. 
Bank,  2  Tenn.  Ch.,  18. 

2.  Same.     Amendment  of  verification  allowable. 

Verification  of  plea  in  abatement  may,  by  leave  of  Court,  be  amended 
by  filing  an  additional  affidavit.     {Post^  p\  681.) 

Cases  cited  and  approved  :  Wrompelmeir  t/.  Moses,  3  Bax.,  471 ;  Trabue 
V.  Higden,  4  Cold.,  624;  Seifred  v.  Bank,  2  Tenn.  Ch.,  19. 

3.  Same.      Verification  of  before  Notary  in  another  State  sufficient. 

Verification  of  plea  in  abatement  may  be  made  by  affidavit  before  a 
Notary  Public  in  and  for  another  State.     {Post^  /.  681.) 

Case  cited  and  approved:  Carlisle  v.  Cowan,  85  Tenn.,  170. 

4.  Same.      Verification  of  by  one  member  of  firm  sufficient. 

Plea  in  abatement  by  a  firm  is  sufficiently  verified  by  an  affidavit  on 
behalf  of  the  firm  which  is  subscribed  and  sworn  to  by  one  member 

of  the  firm.     (Post^  pp,  677^  678.) 

■ 

Case  cited  and  approved:  Moody  v.  Alter,  12  Heis.,  142. 

5.  Chancery  Pleading  and  Practice.     Plea  in  a^tement  construed  as 

a  negative  plea. 

Plea  in  abatement  in  an  attachment  case  denying  the  truth  of  the  causes 
for  the  attachment  averred  in  the  bill  is  nothing  more  than  a  negative 
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plea,  although  it  contains  an  affirmative  statement  of  the  facts  relied 
upon  to  support  the  denial.     {Posf,  />/.  67^,  6yj, ) 

6.  Same.     Answer  accompanying  plea  in  abatement. 

Plea  in  abatement  to  an  original  attachment  bill  should  not  be  accoin- 
panied  by  an  answer  in  support  of  it,  where  the  bill  charges,  as 
ground  for  the  attachment,  a  single  fraudulent  disposition  of  property, 
without  averring  any  matters  of  evidence  in  support  of  the  charge  of 
fraud,  and  the  plea  simply  denies  the  fraud,  thereby  covering  the 
entire  bill  **so  far  as  the  same  makes  any  charges  or  seeks  any  relief" 
against  the  particular  defendant  filing  the  plea.  The  answer,  in  such 
case,  would  overrule  the  plea.     {Post^pp.  byS-dSo,  686.) 

Cases  cited  and  approved:  Seifred  v.  Bank,  i  Bax.,  203,  204;  Graham 
V,  Nelson,  5  Hum.,  610;  Pigue  v.  Young,  85  Tenn.,  266. 

7.  Same.     Same. 

Where  complainant  waives  defendant's  oath  to  answer,  it  is  not  incum- 
bent upon  the  defendant  to  support  his  plea  by  an  answer,  even  in  a 
case  where  it  would  otherwise  be  required.     {Posty  p.  67^.) 

8.  Same.     Extension  of  time  to  take  proof.     Chancellor  may  impose  terms. 

Where,  after  the  time  allowed  by  law  for  taking  testimony  has  expired, 
and  the  cause  has  been  regularly  reached  for  trial  upon  call  of  the 
docket,  the  Chancellor  grants  an  extension  of  time  for  the  taking  of 
further  evidence,  it  is  an  act  of  grace  and  favor  to  the  party  obtain- 
ing the  extension,  and  he  cannot  complain  of  any  terms  that  may  be 
imposed.  The  Chancellor  may  require  him  to  take  depositions  of 
witnesses  resident  in  county  on  two  days'  notice,  and  of  non-resident 
witnesses,  by  interrogatories,  upon  one  day's  notice.  [Post,  pp.  684, 
68s.) 

9.  Same.     No  decree  for  debt  not  due,  where  original  attachment  fails. 

In  suit,  by  original  attachment,  for, debt  not  due,  no  decree  will  be 
given  for  the  debt,  when  the  attachment  is  defeated  by  plea  in  abate- 
ment, and  the  prematurity  of  the  suit  for  the  debt  is  interposed  as  a 
defense  by  answer.     (Post, p.  687.) 

Case  cited  and  approved :  Pigue  r.  Young,  85  Tenn.,  268. 

10.  Same.     Replication  to  pleas. 

Replication  to  plea  in  abatement  is  proper,  under  the  practice  of  the 
Chancery  Courts  of  this  State,  even  where  the  plea  is  purely  negative. 
Replications  are  abolished  only  as  to  answers.     {Post^  fp.  6g2-6g6.) 
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Code  construed:  §§5065,  5136,  5177  (M.  &  V.)  ;   ?§4322,  4393.  4432  (T. 

&  S.). 
Cases  cited  and  approved :  Klepper  r.  Powell,  6  Heis.*,  506,  507;  Trabue 

v,  Iligden,  4  Cold.,  622;  Lea  zr.  Vanbiber,  6  Hum.,  19. 

11.  Same.      Trial  by  jury.     Demand  for ^tuhen  madi. 

The  demand  for  a  jury  to  try  issues  of  fact  in  a  Chancery  Court  may  be 
made,  in  the  absence  of  any  rule  of  Court  regulating  that  matter,  at 
any  time  before  the  cause  is  heard  by  the  Chancellor.  (Post,  /. 
688.) 

Cases  cited  and  approved :  Allen  v.  Saulpaw,  6  Lea,  481 ;  Duncan  r. 
King,  I  Tenn.,  79;  London «/.  London,  i  Hum.,  4;  Lower.  Trayiior, 
6  Cold.,  635;  Morris  v.  Swaney,  7  Heis.,  592;  Mills  f.  Farris,  12 
Heis.,  451;  Johnson  t\  Warden,  i  Leg.  R.,  26;  Pearce  v.  Suggs  & 
Pettit,  85  Tenn.,  728;  Cooper  &  Siockeir?/.  Stockard,  16  Lea,  145. 

12.  Same.     Sauu,     Same. 

The  recent  statutes  regulating  time  and  manner  of  demanding  jury 
trial  have  no  application  to  the  Chancery  Courts.     (/V?^/,  pp.  6SS-6gr.) 

Acts  construed:  Acts  1875,  Ch.  4  (?? 3602-3605  (M.  &  V.)  Code); 
Acts  18S9,  Ch.  220. 

Cases  cited  and  approved :  Allen  v.  Saulpaw,  6  Lea,  481 ;  Cooper  & 
Stockell  V.  Stockard,  16  Lea,  145. 

13.  Same.      Same.      Chancellor  may  prescribe  reasonable  rules   regulating 
demand,  etc. 

Chancelbrs  possess  inherent  power  to  make  reasonable  rules  with 
reference  to  demanding  of  jury  trials  and  presenting  issues  therefor 
in  the  Chancery  Courts.     [Post,  p.  6g/.) 

Cases  cited  and  approved:  Stadler  v.  Hertz,  13  Lea,  318,  319;  Denton 
V.  Woods,  86  Tenn.,  37;  Wood  v.  Frazier,  86  Tenn.,  509. 

14.  Same.     Sime.     Sime. 

And  a  rule  is  reasonable  which  requires  **  that  applications  for  a  jury 
must  be  made  within  the  first  three  days  of  the  trial  term.'*  {Post, 
pp.  6gi,  6g2.) 

Case  cited  and  approved:  Stadler  v.  Hertz,  13  Lea,  318,  319. 

15.  Same.     Same.     Same. 

The  demand  for  jury  under  this  rule  must  be  made  in  open  Court,  and 
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within  the  first  three  days  of  the  term.  Demand  in  a  replication  on 
file  during  the  first  three  days  of  the  term  is  insufficient.  (Post^  /. 
696.) 

(See  Code,  §5216  (M.  &  V.) 

16.  Same.     Same.     Same. 

A  rule  of  Court  that  requires  **the  issues  of  fact  in  all  cases  triable  by 
jury"  at  a  particular  term  to  be  presented  and  filed  on  or  before  a 
specified  day,  and  that  **each  issue  submitted  shall  embrace  only  one 
question  of  fact,"  is  held  proper  and  reasonable.     {Post^  p.  682.) 

ft 

17.  Assignments  of  Error.     Must  show  error  in  action  of  lazoer  Court. 

Assignments  of  error  must  show  upon  their  face  that,  prima  facie^  the 
action  of  the  lower  Courtwas  erroneous,  or  stale  some  reason  why  it 
is  claimed  that  its  action  was  erroneous.     {Post^  pp.  686-688,) 

Cases  cited  and  approved:  Wood  v,  Frazier,  86 Tenn.,  501-503 ;  Denton 
V.  Woods,  86  Tenn.,  37. 

(See  Bleidorn  v.  Pilot  Mountain  Coal  &  Mining  Co.,  ante,  pp,  206,  207.) 

18.  Same.      Variance, 

There  was  motion  in  Chancery  Court  to  strike  out  plea  in  abatement 
"filed  for  Pearce  &  Ryan  because  not  signcdhy  Defendant  Jiyan.^^ 
This  motion  was  disallowed.  There  was  assignment  of  error  in  this 
Court  that  **  the  Chancellor  erred  in  not  striking  out  the  plea  in 
abatement  of  the  firm  because  it  was  not  signed  by  the  Jinn,  Pearce 
&  Ryan,  and  sivorn  to  by  Ryan,  a  member  of  the  firm,  but  only  by 
Pearce." 

Held:  The  assignment  is  bad.  The  Chancellor  will  not  be  put  in  error 
for  not  granting  a  motion  that  was  never  made.     {Post,  pp.  677,  678.) 
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Appeal  from  Chancery  Court  of  Davidson  County. 
Andrew  Allison,   Ch. 
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East  &  Fogg  and  Ed  I.  Golliday  for  Cheatham. 
Tillman  &   Tillmax  for  Trustee. 
Dickinson   &   Frazer   for  Pearce  &   Rvan. 

Ed  Baxter,  Sp.  J.  On  July  22,  1889,  F.  R. 
Cheatham  filed  a  bill  in  the  Chancery  Court  at 
Nashville  against  C.  S.  Pearce  and  Thomas  Ryau, 
partners  under  the  firm  name  of  Pearce  &  Ryan, 
and   also   against   C.   B.   Pearce   and   C.   D.   Pearce. 

Complainant  charged  that  he  was  the  holder  of 
five  promissory  notes,  aggregating  ^4,448.40,  exe- 
cuted by  Pearce  &  Ryan;  but  none  of  them  were 
due   when   the  *bill   was   filed. 

Complainant  further  charged  that  the  firm  of 
Pearce  &  Ryan  pretended  to  sell  out  their  stock 
of  goods  and  property  to  C.  B.  Pearce  and  C.  D. 
Pearce  for  about  $43,000;  that  C.  B.  and  C.  D. 
Pearce  lived  in  Kentucky,  and  were,  respectively, 
the  father  and  brother  of  the  C.  S.  Pearce  who 
was  a  member  of  said  firm;  that  no  record  of 
said  sale  was  made ;  that  the  terms  of  the  sale 
were  not  given  out  in  any  way;  and  that  no 
explanation  had  been  made  as  to  how  the  $43,000 
had  been   paid. 

Complainant  charged  that  said  sale  was  a  false 
and  fraudulent  disposition  of  the  property  pretended 
to  be  sold,  and  that  it  was  intended  to  cheat, 
hinder,   and   delay   the   creditors   of  said  firm. 

Complainant     charged    that    said    firm,    and    said 
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C.  13.  and  C.  D.  Pearce,  were  in  consultation  over 
the  matter  before  executing  said  device,  and  each 
of  them  knew  that  said  firm  was  insolvent,  and 
could  not   meet  its   liabilities. 

Complainant  charged  that  if  the  $43,000  was 
paid  in  cash,  said  firm  had  it  in  their  possession, 
and  it  was  liable  for  the  payment  of  complainant's 
debts;  that  if  said  firm  did  not  have  said  money 
in  their  possession,  they  had  made  a  false  and 
fraudulent  disposition  of  it;  and  that  if  said  money 
had  never  been  paid  to  said  firm,  all  the  property 
and  effects  pretended  to  be  sold  should  be  subjected 
to  complainant's  debts. 

Complainant  charged  that  the  property  sold  was 
worth  $10,000  or  $15,000  more  than  the  $43,000 
pretended  to  be  paid  for  it. 

The  bill  prayed  that  defendants  be  required  to 
answer,  but  not  under  oath,  which  was  expressly 
waived;  that  C.  B.  and  C.  D.  Pearce  be  enjoined 
from  selling  or  disposing  of  any  of  said  property 
which  they  had  pretended  to  purchase;  that  the 
same,  or  a  suflSciency  thereof,  be  attached;  that  a 
receiver  be  appointed  to  take  charge  of  said 
property  and  sell  it;  that  a  judgment  be  rendered 
in  complainant's  favor  upon  said  notes,  and  for 
general  relief. 

Other  persons  were  made  defendants,  and  other 
matters  were  stated  in  the  bill;  but  as  it  has  been 
dismissed  and  abandoned  as  to  those  persons  and 
matters,  they   need   not  be^  referred   to   hereafter. 

On  September  2,  1889,  C.  S.  Pearce  and  Thomas 

43—6  p 
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Ryan,   composing  the  firm   of  Pearce   &   Eyan,   filed 
a   plea  in   abatement    to    so    much    and    such    parts 
of   the   bill    as    seek   to   attach    their  property;    and 
they  aver  that  it  is   not  true  that   the   sale   by   de- 
fendants,   Pearce    &    Ryan,    to    C.    B.    and    C.    D. 
Pearce,  composing  the  firm  of  C.  D.  Pearce  &  Co., 
of   their    stock   of   goods    and    fixtures,   was   a  false 
and  fraudulent  sale  and  disposition  of  their  property; 
or    that    it  was    made    to    cheat,   hinder,   and   delay 
the    creditors    of   said    Pearce    &    Ryan;    or  that  it 
was   made  to   cover  the   property,   and    prevent    the 
joint    creditors    of    said    firm    from     making     their 
recovery  out   of  the  property  of  said  firm;    or  that 
the    sale  was    a    pretended    sale;    or   that  it  was    a 
trick,  device,  and  fraud  resorted  to  for  any  purpose. 
The    plea  denies  that  the  consideration    for    said 
sale    was    not    paid    to    Pearce    &    Ryan    by    C.    D. 
Pearce    &    Co.    at    the    time   of   their    purchase ;    or 
that  Pearce   &   Ryan   had   made  a  false  and   fraudu- 
lent  disposition   of    said   consideration;    or  that  said 
sale   was  made  with   a  view   to   their  failure.      The 
plea    also     denies     that    said    stock     of    goods    was 
worth  more  than   the  price  paid  to  Pearce  &  Ryan 
by    C.    D.    Pearce    &    Co.      The  plea   avers   affirma- 
tively that  "on  July  17,  1889,  Pearce   &  Ryan  sold 
and     delivered    to    C.    D.    Pearce    &    Co.,    in    good 
faith,   and   at   a  full   and  fair  price,  namely,  for  the 
sum    of    §43,580.28,    all    of    the    goods,    wares,    and 
merchandise    then    belonging    to    them    situated    in 
their   store-house   on   Market   Street,  Xashville,  Ten- 
nessee,  and   includinsc  also   certificates   or  warehouse 
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receipts  for  500  barrels  of  whisky  in  the  ware- 
house of  Charles  Nelson,  and  that  on  the  same 
day  the  purchasers  paid  to  them  $43,410.17  of  said 
money  by  their  check,  which  was  afterward,  and 
within  two  days  thereafter,  paid  to  said  Pearce  & 
Ryan,  and  that  within  a  short  time  thereafter  the 
said  purchasers  paid  the  balance  of  $170.06  to  said 
Pearce  &  Ryan;  and  that  upon  the  day  of  said 
sale,  to 'wit,  July  17,  1889,  all  of  said  property  so 
sold  by  them  was  delivered  to  C.  D.  Pearce  &  Co., 
and  that  said  C.  D.  Pearce  &  Co.  took  possession 
of  them,"  etc.  The  ple&  was  sworn  to  by  C.  S. 
Pearce  alone.  We  construe  the  plea  as  amounting, 
in  substance,  to  nothing  more  than  a  negative  plea, 
denying  that  the  sale  was  fraudulent,  the  affirma- 
tive averments  contained  in  the  plea  being  a  mere 
statement  of  the  facts  upon  which  the  defendants 
rely  to   support  the   denial. 

On  the  same  day  Pearce  &  Ryan  filed  their 
answer  "to  so  much  of  the  bill  of  complaint"  as 
is  not  covered  by  their  plea  filed  thereto.  On  the 
same  day  C.  B.  and  C.  D.  Pearce  filed  a  plea  in 
abatement    "to    the    said    bill    so    far    as    the    same 

■ 

makes  any  charges  or  seeks  any  relief  against 
them."  This  plea  contains  substantially  the  same 
matters  of  denial,  and  the  same  affirmative  matters 
as  are  averred  in  the  plea  of  Pearce  &  Ryan ;  and 
in  addition  thereto  it  avers  that  after  the  property 
was  delivered  to  C.  B.  and  C.  D.  Pearce,  they 
held  possession  of  the  same  until  a  portion  of  it 
was    levied    on    by    the    attacliment    in    this    cause. 
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We  place  the  same  constructiou  upon  this  plea 
that  we  have  placed  upon  the  plea  of  Pearce  i 
Ryan.  This  plea  was  sworn  to  on  September  2, 
1889,  by  J.  M.  Dickinson,  the  affidavit  being  in 
the  following  form:  "Mr.  Dickinson  makes  oath 
that  he  is  agent  and  attorney  for  C.  B.  Pearce  and 
C.  D.  Pearce,  defendants  in  the  foregoing  plea,  and 
that  he  is  acquainted  with  the  facts  set  out  in 
said  plea,  and  that  they  are  true  in  substaiice  and 
in  fact."  This  plea  was  not  accompanied  by  an 
answer. 

On  November  15,  1889,  complainant  moved  "to 
strike  from  the  files  the  plea  purporting  to  be  a 
plea  in  abatement  filed  for  Pearce  &  Ryan,  because 
not  signed  by  Defendant  Byaiij  and  because  it  is 
insufficient."  The  Chancellor,  on  November  18, 
1889,  refused,  and  overruled  the  motion.  The  com- 
plainant  excepted. 

The  fifteenth  assignment  of  error  by  complainant 
is  that  "the  Chancellor  erred  in  not  striking  out 
the  plea  in  abatement  of  the  firm,  because  it  was 
not  signed  by  the  firm  Pearce  &  Ryan,  and  sworn 
to  by  Ryan,  a  member  of  the  firm,  but  only  by 
Pearce."  The  Chancellor  was  asked  to  strike  out 
the  plea  because  it  was  "  not  signed  by  Defendant 
Hyan;''  but  he  was  not  asked  to  strike  it  out 
"because  it  was  not  signed  by  the  firm  Pearce  & 
Ryan."  It  is  one  thing  for  the  members  of  a  firm 
to  separately  sign  their  individual  names,  and  quite 
a  different  thing  to  sign  the  firm  name.  If  com- 
plainant   intended   to   insist  that  the  plea  ought    to 
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have  been  signed  in  the  firm  name,  he  should 
have  made  his  motion  accordingly;  and  he  cannot 
put  the  Chancellor  in  error  for  not  granting  a 
motion  that  was  never  made.  Xeither  did  com- 
plainant ask  the  Chancellor  to  strike  out  the  plea 
because  it  was  not  sxoorn  to  by  Ryan ;  the  motion 
was  to  strike  out  the  plea  because  it  was  not 
signed   by  Ryan, 

It  has  been  held  that  an  affidavit  on  behalf  of 
a  firm,  which  was  subscribed  and  sworn  to  by  one 
member  of  the  firm,  was  sufficient.  Moody  v.  Alter^ 
12   Heis.,   142. 

The   fifteenth   assignment   is  therefore   overruled. 

The  complainant,  on  i^'ovember  15,  1889,  moved 
to  strike  from  the  files  the  plea  in  abatement  of 
C.  B.  Pearce  and  C.  D.  Pearce,  because  not  sworn 
to  by  either  one  of  defendants,  but  by  attorney 
Dickinson,  as  agent  and  attorney,  and  because  it 
is  insufficient  in  substance  and  form,  and  not  a 
proper  plea,  and  is  unaccompanied  with  an  answer. 
The  Chancellor,  on  November  18,  1889,  refused, 
and  overruled  the  motion.  The  complainant  ex- 
cepted. 

The  eighth  assignment  is  that  "  it  was  erroneous 
in  the  Chancellor  to  permit  and  allow  the  plea  in 
abatement  filed  for  C.  B.  and  C.  D.  Pearce  to  be 
sworn  to  by  the  solicitor  of  defendants,  and  over- 
rule the  motion  of  complainant  to  strike  it  out, 
and  compelling  complainant  to  take  issue  on  such 
a  plea,  when  the  gravity  of  the  charge  and  the 
nature   of  the   transaction   are   understood."      As   we 
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construe  this  assignment,  it  raises  two  questions. 
The  first  question  is,  Was  the  plea  defective  because 
it  was  sworn  to  by  no  one  except  Mr.  Dickinson, 
the   solicitor  for   defendants? 

It  was  held  in  Bank  v.  Jones,  1  Swan,  391, 
that  a  plea  in  abatement  may  be  sworn  to  by  an 
attorney  or  agent  of  the  defendant,  if  the  facts 
constituting  the  foundation  of  the  plea  be  within 
his   personal   knowledge.      See  also    Carter  v.    VatdXy 

2  Swan,  641 ;  Bank  v.  Anderson^  8  Sneed,  672 ; 
Carlisle  v.  Cowan,  1  Pickle,  170;  Klepper  v.  Powell, 
6  Heis.,   508. 

In  the  case  last  cited  it  was  said  that  it  was 
not  necessary  that  the  fact  of  agency  should  be 
stated  in  the  affidavit,  and  that  the  essential  re- 
quirement is  that  the  truth  of  the  plea  shall  be 
verified  by  some  one  who  is  willing  to  swear  that 
it  is  true.  Mr.  Dickinson  swears  that  the  facts  in 
the  plea  are  true  "in  substance  and  in  fact;" 
which  complies  with  the  rule  that  the  affidavit 
must    be    positive    in    form.     Wrompelmeir  v.   Moses, 

3  Bax.,  470;  Trabue  v.  Higden,  4  Cold.,  622,  623; 
Bank  v.  Jones,  1  Swan,  392;  Seifred  v.  Bank,  2 
Tenn.    Ch.,   18. 

He  furthermore  swears  that  he  is  acquainted 
with  the  facts.  We  think  that  his  verification  of 
the   plea  was   sufficient. 

The  second  question  raised  by  the  eighth  assign- 
ment (if  a  very  liberal  construction  be  placed  upon 
it)  is,  whether  the  Chancellor  erred  in  disallowing 
the   motion    to   strike   from   the   files  the   plea  of  C. 
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B.  and  C.  D.  Pearce  because  it  "  is  unaccompanied 
with   an  answer." 

A  plea  is  said  to  be  "accompanied"  bj'  an  an- 
swer where  the  bill  specially  charges  fraud,  and 
the  plea  denying  the  fraud  is  supported  by  an  an- 
swer which  denies  the  fraud,  and  also  denies  the 
facts  charged  in  the  bill  as  constituting  the  evi- 
dence of  the  fraud.     United  States  Equity,  Rule  32. 

In  such  a  case,  if  the  bill  calls  for  an  answer 
under  oath,  the  complainant  is  entitled  to  a  discov- 
•ery  from  the  defendant  as  to  the  truth  of  the  facts 
stated  in  the  bill   as   evidence   of   the  fraud. 

A  defendant  in  equity  does  not  give  his  testi- 
mony in  his  plea,  but  in  his  answer;  and  there- 
fore though  the  plea,  which  is  a  mere  mode  of 
defense,  denies  the  fraud,  it  must  be  supported  by 
An  answer  in  which  the  defendant  gives  his  sworn 
testimony  in  regard  to  the  facts  which  the  com^ 
plainant  charges  will  be  evidence  of  the  fraud. 
Tyler's  Mitford's  Equity  Pleading,  331,  335 ;  Seifred 
V.  Bank^  1  Baxter,  203,  204  ;  Graham  v.  Nelson^  5 
Hum.,   610;    Pigue  v.    Young,  1  Pickle,  266. 

But  where,  as  in  this  case,  the  complainant 
waives  the  defendant's  oath,  he  thereby  manifests 
his  unwillingness  to  rely  upon  the  defendant's  tes- 
timony, and  therefore  the  defendant  need  not  sup- 
port hirf  plea  by  an  answer.,  1  Daniel's  Chancery 
Pleading  and  Practice  (3d  Am.  Ed.),  p.  640,  note  2. 

Where  a  negative  plea  is  "supported"  by  an 
answer,  they  both .  necessarily  cover  the  same  part 
of   the    bill,    because   the    answer  furnishes  the   de- 
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fendaut'a  testimony  in  regard  to  the  facts  upon 
which  the  truth  of  the  plea  depends.  Tyler's  Mit- 
ford's   Equity  Pleading,   p.   888. 

But  a  plea  is  also  said  to  be  "accompanied"  hy 
an  answer  when  the  plea  is  to  one  part  and  the 
answer  is  to  a  different  part  of  the  bill.  In  such 
a  case,  if  the  answer  covers  any  part  of  the  bill 
covered  by  the  plea,  the  plea  will  be  overruled. 
Tyler's   Mitford's   Equity   Pleading,   p.   888. 

The  plea  of  C.  B.  and  C.  D.  Pearce  is  "to  the 
said  bill  so  far  as  the  same  makes  any  charges  or 
seeks  any  relief  against  them."  It  is,  so  far  as 
they  are  concerned,  a  plea  to  the  whole  bill ;  and 
if  they  had  accompanied  the  plea  with  an  answer 
to  any  part  of  the  bill,  their  answer  would  have 
overruled  their  plea. 

We  are  of  opinion  that  it  was  not  necessary  to 
"accompany"  the  plea  with  an  answer,  and  that 
the  Chancellor  did  not  err  in  refusing  to  strike 
out  the  plea. 

Under  the  vague  and  indefinite  terms  of  this  as- 
signment, complainant's  solicitor  might  have  argued 
in  the  Court  below  that  the  plea  should  have  been 
"accompanied"  by  an  answer  in  "support"  of  the 
plea,  while  in  this  Court  he  might  have  argued 
that  the  plea  should  have  been  "accompanied"  by 
an  answer  to  some  part  of  the  bill  supposed  to  be 
not  covered  by  the  plea.  The  result  might  have 
been  that  this  Court  would  have  reversed  the  Chan- 
cellor upon  a  point  which  he  had  never  been  called 
upon   to   decide.      This   would   be   unfair  to  him. 
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It  18  not  enough  for  an  assignment  to  insist  that 
the  Chancellor  erred  in  a  certain  particular.  It 
must  either  appear  from  the  face  of  the  assign- 
ment-that,  prima  facie^  the  action  of  the  Chancellor 
was  erroneous,  or  some  reason  must  be  stated  why 
it  is  claimed  that  the  action  was  erroneous.  Wood 
V.   Frazier,   2   Pickle,   501-503. 

On  November  26,  1889,  the  Chancellor  ordered 
that  said  C.  D.  and  C.  B.  Pearce  be  permitted  to 
make  affidavit  in  their  proper  persons  to  said  plea; 
and  it  was  accordingly  sworn  to  before  Notaries 
Public  in  Kentucky  by  C.  D.  Pearce  on  November 
26,  1889,  and  by  C.  B.  Pearce  on  December  2,  1889. 

It    is    objected    by    complainant     in     the     ninth 

* 

assignment  that  this   action  of    the    Chancellor   was 
erroneous. 

In  substance  the  Chancellor  permitted  the  affi- 
davit to  be  amended,  and  that  an  affidavit  to  a 
plea-  in  abatement  may  be  amended  by  leave  of 
Court  was  held  in  Wrompelmeir  v.  Moses,  8  Baxter, 
471;  Trabue  v.  Higden,  4  Cold.,  624;  Seifred  v. 
Banky  2  Tenn.  Ch.,  19.  A  plea  in  abatement  need 
not  be  verified  before  the  Court  where  the  suit  is 
pending.  It  "may  be  verified  before  any  officer 
within  this  State  authorized  to  administer  oaths. 
Carlisle  v.  Cowan,  1  Pickle,  170.  And  where  the 
defendants,  as  in  this  case,  are  non-residents,  we 
see  no  objection  to  its  being  verified  before  any 
officer  of  another  State  who  is  authorized  by  the 
laws  of  this  State  to  administer  oaths  in  legal  pro- 
ceedings  pending  in  this  State. 
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We  have,  however,  held  that  the  verification  of 
the  plea  by  Mr.  Dickinson  was  sufficient,  and  there- 
fore its  subsequent  verification  by  C.  B.  and  C,  D. 
Pearce  was  mere  surplusage,  and  may  be  -disre- 
garded. 

The   ninth  assignment  is  therefore  overruled. 

On  November  27,  1889,  complainant  filed  a  rep- 
lication to  the  plea  of  Pearce  &  Ryan,  in  which 
he  says  that  the  plea  ^^is  untrue  and  false  in  all 
particulars,  and  asks  and  demands  that  a  jury  be 
impaneled  in  accordance  with  the  law  and  rules  of 
the  Chancery  Court  to  try  all  the  issues  of  fact 
raised  and  involved  in  the  pleadings  of  the  cause." 
On  the  same  day  he  filed  a  similar  replication  to 
the  plea  of   C.  B.  and   C.  D.   Pearce! 

On  April  10,  1889,  more  than  three  months  be- 
fore this  suit  was  commenced,  the  Chancellor  of 
the  Chancery  Court  at  Nashville  "made  a  rule  of 
Court  that  applications  for  a  jury  must  be  made 
within   the  first  three  days   of   the  trial  term." 

On  April  24,  1890,  the  Chancellor  made  another 
rule  of  practice  that  "the  issues  of  fact  in  all 
cases  triable  by  jury  at  this  term  of  the  Court, 
shall  be  filed  on  or  before  the  second  Monday  in 
May,  1890  (May  12) ;  and  each  issue  submitted 
shall   embrace  only  one   question  of   fact." 

Both   of  said   rules   were   entered  on   the   minutes 
of   said   Court. 

The  sixteenth  assignment  is  that  "  the  Chancel- 
lor erred  in  making  the  rule"  of  April  24,  1890, 
and   also   in   enforcing  it   in   this   case. 
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This  assignment  does  not  show  upon  its  face 
that,  prima  facie^  the  action  of  the  Chancellor  was 
erroneous;  nor  does  it  state  any  reason  why  it  is 
claimed  that  it  was  error  for  the  Chancellor  to 
make   the  rule,   or  to   enforce  it  in  this   case. 

Does  complainant  intend  to  insist  that  the  Chan- 
cellor has  no  power  to  make  any  rules  of  practice 
for  his  Court,  or  does  he  intend  to  insist  that  he 
acted  unwisely  or  oppressively  in  making  this  par- 
ticular rule?  If  the  Chancellor  had  the  power  to 
make  the  rule,  why  should  it  not  be  enforced  in 
this  case  as  well   as  in  any  other? 

The  assignment  furnishes  us  no  aid  upon  any  of 
these  questions,  and  we  therefore  overrule  it.  Wood 
V.   Frazier,   2  Pickle,   501-508.  ^ 

The  case  was  regularly  called  for  trial  upon  the 
docket  of  the  Chancery  Court,  on  May  27,  1890, 
''when  complainant  claimed  that,  upon  the  record 
in  the  case,  he  was  entitled  to  a  trial  by  jury  of 
the  issues  of  fact  in  this  cause,  and  asked  that 
the  cause  be  put  on  the  docket  of  causes  triable 
by  jury;  and  defendant  denied  that  complainant 
had  this  right,  on  the  ground  that  a  demand  had 
not  been  made  for  the  jury,  and  entry  thereof  on 
the   docket  as   required  by  law." 

The  question  was  taken  under  advisement  by 
the  Chancellor  until.  May  30,  1890,  when  he  de- 
creed that  complainant  was  "not  entitled  to  have 
the  cause  tried  by  a  jury,  having  failed  to  comply 
with  the  requirements  of  the  statutes  in  that  re- 
spect."     The    Chancellor    further    decreed    that    the 
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cause  having  been  regularly  reached  on  the  docket, 
the  defendants  were  entitled  to  have  it  tried  at 
that  term,  aud  the  '  time  allowed  by  law  to  com- 
plainant for  taking  proof  having  elapsed  without 
complainant  having  taken  any  proof,  it  was  ordered 
that  the  cause  be  set  for  trial  on  July  2,  1890; 
that  both  sides  have  until  June  21,  inclusive,  to 
take  their  evidence  in  chief,  and  until  June  28, 
inclusive,  to  take  their  evidence  in  rebuttal;  that 
each  party  should  give  to  the  solicitor  of  the 
other  two  days'  notice  of  the  time  and  place  for 
taking  testimony,  and  the  name  of  witnesses,  where 
the  evidence  was  to  be  taken  in  Davidson  County ; 
and  if  any  evidence  was  to  be  taken  out  of  that 
county,  it  was  to  bg  taken  on  interrogatories  filed 
with  the  Clerk,  one  day  being  allowed,  after  notice 
to  the  opposite  solicitor  that  .they  are  filed,  for 
filing  cross   interrogatories. 

The  fourteenth  assignment  is  that  the  Chancellor 
erred  after  continuing  the  case  from  May  30  to 
July  2,  in  ordering  that  all  depositions  of  non- 
residents of  Davidson  County  should  be  taken  on 
interrogatories   on   one   day's  notice. 

If  the  Chancellor  was  right  in  holding  that 
complainant  was  not  entitled  to  a  trial  by  jury  of 
the  issues  of  fact,  that  the  time  allowed  complain- 
ant by  law  for  taking  testimony  had  expired  with- 
out his  having  taken  any,  and  that  the  case  had 
been  regularly  reached  for  trial  on  the  call  of  the 
docket,  complainant  was  entirely  at  the  mercy  of 
the    Court,,   and    the    permission     granted    to    take 
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testimouy  either  in  or  out  of  Davidson  County, 
upon  interrogatories  or  otherwise,  was  an  act  of 
grace  and  favor  to  him,  of  which  he  has  no  just 
cause  of  complaint.  We  therefore  overrule  the 
fourteenth   assignment. 

On  June  27,  1890,  complainant  filed  a  petition 
to  rehear  and  rescind  the  decree  of  May  30,  1890, 
and  moved  that  the  case  be  placed  on  the  jury 
docket,  and  for  a  jury  to  try  the  case,  and  for 
leave  to  take  depositions,  and  for  hearing  of  oral 
testimony,  and  to  set  the  case  for  a  day,  and  to 
open  the  case  for  taking  proof,  etc.  The  petition 
for  rehearing  assigns  six  causes  or  reasons  why  its 
prayer  should   be  granted. 

On  June  80,  1890,  the  Chancellor  being  of 
opinion  that  complainant  was  not  entitled  to  a 
trial  of  the  case  by  jury,  under  the  rules  of  the 
Court  made  April  10,  1889,  and  April  24,  1890, 
he  having  failed  entirely  to  comply  with  either  of 
said  rules,  and  .that  he  was  not  entitled  to  a  jury 
trial  under  the  statutes  of  the  State  applicable  to 
trials  by  jury,  so  ordered  and  decreed.  He  dis- 
missed the  petition  for  rehearing,  and  ordered  that 
the  case  stand  for  trial  on  July  2,  1890,  as  there- 
tofore fixed.      Complainant  excepted. 

On  July  5,  1890,  the  Chancellor  ordered  that  as  the 
practice  in  regard  to  jury  trials  was  in  some  confu- 
sion, complainant  might  have  an  extension  of  time  for 
one  week  from  that  day  in  which  to  take  proof;  but 
complainant  declined  to  take  the  week,  as  being  an  iu- 
sufiicient  time  w^ithin  which  to  take  proof  in  the  case. 
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The  tenth  assignment  is  that  "tlie  decree  of 
July  5,  1890,  is  clearly  error  in  limiting  to  one 
week   the   complainant   for   his   proof." 

As  stated  in  acting  upon  the  fourteenth  assign- 
ment, any  extension  of  time  offered  to  complainant 
for  the  purpose  of  enabling  him  to  take  his  proof 
was  a  favor  to  him  instead  of  a  cause  of  com- 
plaint, provided  the  Chancellor  was  correct  in  other 
respects  in  said  decree.  We  therefore  overrule  the 
tenth   assignment. 

On  July  2,  1890,  an  affidavit  of  complainant's 
solicitor  was  filed  for  a    continuance. 

On  July  11,  1890,  complainant  moved  to  be  al- 
lowed to  take  proof,  and  for  that  purpose  to  re- 
mand .the  case  to  the  rules,  for  an  order  allowing 
time,  and  to  continue  the  case  to  the  next  term 
of   the   Court. 

On  July  18,  1890,  the  cause  was  heard  by  the 
Chancellor  without  a  jury,  and,  it  appearing  to  the 
Court  that  all  the  facts  and  equities  set  up  in  the 
bill  are  fully  denied  in  the  pleas  of  abatement  and 
answers,  and  complainant  having  failed  to  sustain 
his  bill  by  proof,  the  Court  ordered  the  bill  to  be 
dismissed  with  costs,  and  declined  to  render  judg- 
ment  in   favor   of    complainant   upon   the    notes. 

The  eleventh  assignment  of  error  is  that  "the 
Chancellor  erred,  under  all  the  facts  set  forth,  in 
refusing,  on  the  affidavit  (record,  48,  49),  to  allow 
the  case  to  go  to  rules  to  be  prepared."  This  as- 
signment does  not  show  upon  its  face  that,  prima 
facte,   the   action   of    the    Chancellor  was    erroneous, 
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nor  does  it  state  any  reason  why  it  is  claimed 
that  his  action  was  erroneous.  It  is  therefore  over- 
ruled.   •  Wood  V.   Frazier,   2   Pickle,   501-508. 

On  July  18,  1890,  complainant  filed  a  petition 
to  rehear,  set  aside,  and  modify  the  decrees  entered 
at  that  time;  to  have  the  case  placed  on  the  jury 
docket,  and  to  be  permitted  to  frame  his  issues 
for  trial. 

On  July  21,  1890,  the  petition  was  dismissed, 
and  on  July  26,  1890,  cor^plainant  appealed  to  this 
Court. 

The  twelfth  assignment  is  that  "the  Chancellor 
erred  in  overruling  the  petition  to  rehear."  This 
assignment  is  overruled  for  the  reason  given  in 
overruling  the   eleventh   assignment. 

The  thirteenth  assignment  is  that  "the  Chan- 
cellor erred  in  not  extending  the  time  for  taking 
proof  in  the  cause  upon  the  affidavit  of  the  solic- 
itor of  complainant."  This  assignment  is  overruled 
for  the  reason  given  in  overruling  the  eleventh  as- 
signment. 

The  seventeenth  assignment  is  that  "the  Chan- 
cellor erred  in  not  giving  a  judgment  on  the  notes 
in  favor  of  Cheatham."  This  assignment  is  over- 
ruled for  the  reason  given  in  overruling  the  elev- 
enth assignment ;  and,  besides,  notes  not  being  due 
when  the  bill  was  filed,  and  that  fact  having  been 
pleaded  and  relied  upon  in  the  answer  filed  by 
Pearce  &  Eyan,  the  suit  could  only  be  sustained 
by  sustaining  the  attachment;  and  the  attachment 
having    been    dismissed    with    the    bill,    no    decree 
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could  have  been  rendered  on  the  notes.  Pigue  v. 
Young,   1   Pickle,   268. 

The  remaining  assignments  of  error  fairly  raise 
the  question  as  to  whether  the  Chancellor  erred  in 
refusing  complainant  a  trial  of  the  issue  of  fact 
in  the  case  by  jury.  It  was  held  in  Allen  v.  Said- 
paw,  6  Lea,  481,  decided  in  1880,  that  either  party 
to  a  suit  in  Chancery  is,  upon  application,  entitled 
to  a  jury,  to  try  and  determine  any  material  fact 
in  dispute;  and  that  the  demand  for  a  jury  may 
be  made  at  any  time  before  the  case  is  in  fact 
heard   by  the   Chancellor. 

In  Duncan  v.  King,  1  Tenn.,  79,  it  was  held 
that  issues  of  fact  to  be  tried  by  a  jury  may  be 
ordered  at  any  state  of  a  suit  in  equity,  even 
after  the  hearing  has  commenced;  and  in  the  fol- 
lowing cases  the  order  for  a  trial  by  jury  was 
made  after  the  case  had  "  come  on  to  be  heard : " 
London  v.  London,  1  Hum.,  4;  Lowe  v.  Tray  nor, 
6  Cold.,  635;  Morris  v.  Swaney,  7  Heis.,  592; 
Mills  V.  Farris,  12  Heis.,  451 ;  Johnson  v.  Warden, 
1  Leg.  R.,  26;  Pcarce  v.  Suggs  ^  Pettit,  1  Pickle, 
728. 

But  in  all  of  those  cases  a  motion  for  a  jury 
was  made  in  open  Court  by  one  of  the  parties, 
or  the  Chancellor,  of  his  own  accord,  ordered  a 
trial  by  jury  for  his   own   information. 

The  decision  in  Allen  v.  Saulpatv  was  in  eftect 
approved  'in  Cooper  ^^  Stockell  v.  Stockard,  16  Lea, 
145,   decided   in   1885. 

In    each    of   those    cases    the    deijision   was   bv  a 
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full  beuch,  and  entirely  unanimous.  In  each  of 
them  it  was  held  that  the  Act  of  1875,  Chapter  4, 
page  6,  did  not  apply  to  the  trial  of  issuer  of 
fact  in  the  Chancery  Court.  After  a  careful  re- 
view of  the  reasoning  of  Chief  Justice  Deaderick, 
who  delivered  the  opinion  in  Cooper  ^  Stockell  v. 
Stockard,  we  approve  the  decision  made  in  that 
case. 

The  Act  of  1875  provides  "that  hereafter  when 
any  civil  suit  is  brought  in  any  of  the  Courts  of 
record  in  this  State,  whether  such  suit  comes  to 
auch  Court  by  summons,  appeal,  certiorari,  or  other- 
wise, and  which  is  now  triable  by  jury,  either 
party  desiring  a  jury  shall,  in  case  of  original  suits, 
demand  a  jury  in  his  first  pleading  tendering  an 
issue  triable  by  jury,  and  in  the  case  of  all  other 
suits  shall  demand  a  jury  within  the  first  three 
days   of  the   trial   term." 

This  Court  having  decided  in  1880,  and  again 
in  1885,  that  the  Act  of  1875  did  not  apply  to 
the  trial  of  issues  of  fact  in  the  Chancery  Court, 
the  Legislature  passed  an  Act,  approved  April  6, 
1889,  enacting  that  the  Act  of  1875  ''be  so  amended 
as  to  provide  that  hereafter  all  suits  now  pending 
in  the  Courts  of  this  State,  or  which  may  here- 
after be  brought,  either  party  desiring  a  trial  by 
jury,  shall  be  entitled  to  a  jury,  provided  he  call 
for  the  same  on  the  first  day  of  any  term  at 
which  the  suit  stands  for  trial,  and  have  an  entry 
made  on  the  trial  docket  that  he  calls  for  a  jury." 

The  Act  of  1889  makes  no  mention  of  Chancery 
44— 5  p 
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Courts  by  name;  and  as  the  Legislature  knew  that 
this  Court  had  twice  decided  that  the  Act  of 
1875  did  not  apply  to  the  trial  of  issues  of  fact 
in  the  Chancery  Court,  if  the  Legislature  had  in- 
tended that  the  Act  of  1889  should  apply  to  such 
issues,  language  would  have  been  used  in  the  Act 
of  1889  which  would  have  placed  the  matter 
beyond  all   doubt. 

That  the  Legislature  did  not  intend  that  the 
Act  of  1889  should  apply  to  the  trial  of  issues  of 
fact  in  Chancery  is  somewhat  indicated  by  the  fact 
that  a  bill  was  introduced  into  the  Legislature, 
which  was  in  session  when  the  case  of  Allen  v. 
Saulpaio  was  being  heard  in  this  Court,  the  title 
of  which  bill  was  to  be  "An  Act  to  regulate  the 
practice  in  the  Chancery  Courts  in  regard  to  the 
trial  of  causes  by  jury."  The  bill,  after  passing 
several  readings,  was  referred  to  the  Judiciary 
Committee,   but  failed  of  final   passage. 

The  Legislature  of  1881  having  failed  or  refused 
to  pass  a  bill  which  expressly  regulated  the  practice 
in  the  Chancery  Courts  in  regard  to  the  trial  of 
causes  by  jury,  we  cannot  assume  that  the  Legis- 
lature intended  that  the  Act  of  188;^  should  affect 
the  practice  in  the  Chancery  Courts,  when  no 
mention  by  name  is  made  of  those  Courts  in  that 
Act. 

The  fact  that  a  bill  expressly  regulating  the 
practice  in  Chancery  Courts  in  jury  causes  had 
been  introduced  into  the  Legislature  at  the  session 
of    1881,    was    mentioned     in     the    opinion     of    this 
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Court  in  Allen  v.  Saulpaw,  6  Lea,  481,  482;  aud 
the  fact  was  thus  made  accessible  to  the  Legislature 
of  1889. 

In  the  case  of  Stadler  v.  Hertz  ij-  Co.,  13  Lea, 
318,  319,  decided  in  1884,  it  was  held  that  a 
Chancery  Court,  without  the  aid  of  any  legislation, 
had  the  inherent  power  to  make  and  enforce  a 
rule  that  no  jury  would  thereafter  be  allowed  in 
that  Court,  unless  the  demand  therefor  should  be 
made  on  or  before  the  second  day  of  the  term, 
by  motion  on  the  motion  docket,  or  at  the  bar 
of  the  Court;  and  the  Legislature  may  have 
thought  that  it  was  unnecessary  to  make  the  Act 
of  1889  apply  to  Chancery  Courts,  inasmuch  as 
those  Courts  had  the  inherent  power,  without  leg- 
islative aid,  to  make  all  reasonable  rules  and  reg- 
ulations  upon   the  subject. 

We  conclude  upon  this  point  that  the  act  of 
1889  does  not  apply  to  the  trial  of  issues  of  fact 
by  juries  in   the   Chancery   Court. 

We  are,  however,  of  opinion  that  the*  Chancel- 
lor of  the  Chancerv  Court  at  Xashville  had  the 
inherent  power  to- make  all  reasonable  rules  upon 
the  subject  to  which  the  rules  of  April  10,  1889, 
and  April  24,  1890,  relate.  Stadler  v.  Hertz,  13 
Lea,  318,  319;  Denton  v.  Woods,  2  Pickle,  37; 
Wood   V.   Frazier,   2   Pickle,   509. 

The  rule  of  April  10,  1889,  requires  "that  ap- 
plications for  a  jury  must  be  made  within  the  first 
three  days  of  the  trial  term."  We  think  that  the 
rule   is   a  reasonable   one,   and    that    the    Chancellor 


692  NASHVILLE : 


Cheatham  v.  Pearce  &  Ryan. 


had   the   right   to   enforce   it  iu   this  cause.      Stadler 
V.   HertZy   13   Lea,   318,   319. 

It  is  conceded  that  complainant  did  not  comply 
with  this  rule  unless  he  did  so  when  he  demanded 
a  jury  in  the  replications  which  he  filed  to  the 
plea  and  answer  of  Pearce  &  Ryan,  and  to  the 
plea  of   C.   B.   and   C.   D.    Pearce. 

He  insists,  however,  that  as  those  replications 
were  on  file  before  the  trial  term  of  the  Chancery 
Court  convened,  and  as  they  remained  on  file  during 
and  after  the  first  three  days  of  said  term,  they 
constituted  a  fair  and  even  literal  compliance  with 
'the   requirement   of    the   rule. 

On  the  other  hand,  it  is  insisted  by  defendants 
that  replications  were  abolished  by  the  Code ;  that 
the  replications  in  this  case  were  superfluous,  and, 
therefore,  that  neither  the  Court  ftor  ^  the  parties 
could  be  compelled  to  take  cognizance  of  them,  or 
of  any  demand  for  a  jury  that  might  be  contained 
in   them. 

Formerly  in  equity,  if  the  defendant  by  his  plea 
or  answer  offered  new  matter,  the  complainant  re- 
plied specially.  This  special  replication  was  fol- 
lowed by  rejoinder,  surrejoinder,  rebutter,  surrebut- 
ter,  etc.,   as   at   common   law. 

Special  replications  fell  into  disuse  long  ago 
(Tyler's  Mitford's  Equity  Pleading,  p.  412),  but 
general  replications  continued  in  use  in  this  State 
until  the  passage  of  the  statute  carried  into  the 
Code  of  1884,  at  §  5065.  Special  replications  to 
answers  were    abolished    in    the    United    States    Cir- 
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cuit  Courts  by  Equity  Rule  45,  but  the  general  rep- 
lication is  still  retained  in  those  Courts.  See 
Equity   Rule   66. 

In  this  State  the  general  replication  to  an  answer 
was  long  ago  regarded  as  a  mere  formal  acceptance 
of  the  issues  tendered  by  the  negative  averments 
of  the  answer,  and  as  a  tender  of  issue  upon  the 
affirmative  averments  of  the  answer,  and  being 
merely  formal,  the  general    replication   to   an   answer 

was   usually,   in   practice,   put  in   by   the    Clerk  and 

« 

^^aster.      hea.   v.    Vanbibber^   6   Hum.,   19. 

Section  5065  of  the  Code  of  1884  provides  that 
"  no  replication  or  other  pleading,  after  answer  filed, 
is  required  or  allowed,  but  all  cases  will  be  heard 
as  if  replication  had  been  filed,  unless  set  for 
hearing  expressly   on   bill    and  answer.^' 

Section  5177  is  as  follows:  "All  causes  are  at 
issue,  without  replication  filed,  if  the  plaintiff  fail 
to  except  to  the  answer  of  the  defendant  within  the 
time  prescribed  by  law,  and  shall  stand  for  trial 
at  the  first  term  of  the  Court  after  answer  filed, 
and   at  every   term  thereafter,  if    not  then   heard." 

We  think  that  the  words  which  we  have  ital- 
icized show  that  those  sections  were  intended  to 
apply  only  to  cases  where  answers  are  filed;  that 
their  only  object  was  to  abolish  replications  to  an- 
swers, and  that  they  were  not  intended  to  abolish 
replications  to  pleas,  especially  when  the  pleas  aver 
new   matter. 

Section  5136  provides  that  if  the  plaintift'  (in 
equity)    "thinks   the    plea    good,   but    not    true,    he 
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may  take  issue  upon  it  and  proceed  to  trial  ;'*  and 
the  only  known  mode  of  taking  an  issue  of  fact 
upon  a  plea  in  equity  is  by  replication.  2  Dan- 
iel's Chancery  Pleading  and  Practice  (3d  Am.  Ed.), 
p.   827;    Tyler's   Mitford's   Equity  Pleading,  p.   890. 

In  the  system  of  common  law  pleading,  wher- 
ever a  traverse  or  denial  of  fact  took  place  (if  it 
did  not  involve  new  matter),  it  was  necessary  to 
tender  issue  upon  the  fact  denied.  Stephens  on 
Pleading  (Heard's  Ed.),  p.  229.  And  the  issue,  if 
well  tendered,  had  to  be  accepted  by  a  similiter. 
If  the  plaintift'  did  not  think  that  the  issue  was 
well  tendered,  he  demurred  to  the  traverse.  The 
similiter  therefore  served  to  indicate  that  the  plaint- 
iff accepted  the  issue  as  being  well  tendered. 
Stephens  on  Pleading    (Heard's    Ed.),   pp.   236,   237. 

The  replication  to  a  negative  plea  in  equity 
was,  necessarily,  in  substance  the  same  as  a  simil- 
iter to  a  plea  of  common  traverse  at  common  law — 
i.  e.,  it  served  to  indicate  the  complainant's  ac- 
ceptance  of  the  issue  tendered  by  the  negative  plea. 

In  Klepper  v.  Powell,  6  Heis.,  506,  507,  the  bill, 
in  effect,  charged  that  the  defendant  was  a  non- 
resident; the  plea  averred  that  he  was  not  a  non- 
resident. It  was  said  by  the  Court  "  that  the  plea 
traverses  distinctly,  and  tenders  a  denial  of  com- 
plainant's bill  on  this  subject,  and  puts  him  to  the 
proof  of  his  allegations  so  made."  The  Court  held 
that  the  Chancellor  in  that  case  erred  in  holding 
that  the  matter  of  said  plea  was  bad,  and  that 
'*  he   should    have    required    the    complainant   to   take 
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issue  on  the  plea.'^  The  case  was  accordin.e^ly  "  re- 
manded for  an  issue  on  the  plea  as  tendered/' 
Page   508. 

In  Trabue  v.  Higden,  4  Cold.,  622,  an  attach- 
ment at  law  was  sued  out  upon  the  ground  that 
the  defendant  was  about  to  remove  his  property 
from  the  State,  and  about  to  fraudulently  dispose 
of  his  property.  The  defendant  plead  in  abate- 
ment denying  the  truth  of  the  affidavit,  and  the 
authority  of  the  clerk  to  issue  the  attachment. 
The  plaintiff'  moved  to  strike  out  the  plea,  which 
the  Court  below  refused  to  do,  and  then  proceeded 
to  try  the  case  without  any  issue  except  such  as 
was  presented  by  the  affidavit  and  the  plea  denying 
the   truth   of   it. 

This  Court  held  that  the  verdict  without  an  is- 
sue was  a  nullity,  and  that  after  the  Circuit  Court 
refused  to  strike  out  the  plea  it  was  then  the 
duty  of  the  plaintiffs  to  reply  to  the  plea  either  by 
u  direct  traverse  or  by  matter  in  avoidance.  Pages 
625,   626. 

It  is  true  that  the  last  case  was  at  law,  but 
the  Circuit  Court  in  that  case  was  proceeding 
under  its  statutory  attachment  jurisdiction  just  as 
the   Chancery   Court   was   doing  in   this   case. 

We  regard  the  two  cases  last  cited  as  holding 
that  in  attachment  cases,  whether  the  proceeding 
is  at  law  or  in  equity,  if  the  ground  of  the  at- 
tachment is  denied  by  a  negative  plea,  the  plaintiff 
has  the  right,  though  it  may  not  be  his  duty,  to 
signify  his   acceptance   of  the   issue   tendered   by  the 
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plea;  and  that  this  acceptauce  may  be  signified  at 
law  by  a  similiter,  and  in  equity  by  a  replication 
in  the  nature  of  a  similiter,  which  is  the  only 
replication   of  which   a  negative   plea  is   susceptible^ 

We  regard  the  replications  filed  in  this  cause 
as  in  substance  a  similiter;  and  therefore,  as  this  is 
an  attachment  case,  we  regard  them  as  properly 
filed. 

It  is  proper,  however,  to  say  that  in  the  system 
of  common  law  pleading  now  in  mse  in  this  State, 
the  similiter  has  been  rejected  as  an  idle  form; 
the  affirmation  of  a  fact  by  one  party  and  its 
denial  by  the  other  being  regarded  as  forming  an 
issue.      History   Lawsuit,   Sec.   234. 

But  assuming  that  the  replications  were  properly 
filed,  the  question  remains  whether  a  demand  for 
a  jury  contained  in  a  replication  is  a  sufficient 
demand  according  to  the  rules  of  chancery  practice. 

Having  held  that  the  Acts  of  1875  and  1889  do 
not  apply  to  the  trial  of  issues  of  fact  by  juries 
in  the  Chancery  Court,  we  must  be  controlled  by 
the  practice  of  that  Court  as  it  obtains  independ- 
ent of  statute.  We  believe  no  case  can  be  found 
in  our  reports  where  the  Chancellor  has  ever 
ordered  a  jury  trial  at  the  application  of  one  of 
the  parties,  unless  the  application  was  made  to 
the  Chancellor  by  motion  in  open  Court;  and  a 
demand  for  a  jury  in  a  replication  or  other  plead- 
ing  is   not   a  compliance   with   the   practice. 

It  is  true  that  complainant  did  apply  to  the 
Chancellor   in   open   Court  for   a   jury,   but   unfortu- 
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nately  the  application  was  not  made  "within  the 
first  three  days  of  the  trial  term,"  as  required  by 
the  rule  of  April  10,  1889,  and  therefore  was  made 
too  late. 

We  therefore  affirm  the  decree  of  the  Chancellor. 

Complainant  will  pay  the  costs  of  'this  Court 
and  of  the   Court  below. 
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Owen  v.  State. 


{Nashville.    March  8,  1891.) 


1.  Criminal   Law.      IVi/e  not  competent  witness  for  husband  on  trial  for 

crime. 

The  wife  is  not  a  competent  witness  for  or  against  her  husband  in  a 
criminal  case. 

2.  Same.     Erroneous  charge  as  to  reasonable  doubt.  ^ 

Charge  of  Court  in  a  criminal  case  is  erroneous,  which,  in  effect,  in- 
structs the  jury  to  convict  the  defendant,  if  they  are  satisfied  oi  his 
guilt,  without  instructing  them  that  the  degree  of  satisfaction  re- 
quired is  **  certainty  beyond  reasonable  doubt.*' 

3.  Same.     Hffto  the  doctrine  of  reasonable  doubt  should  be  charged. 

The  familiar  and  well-understood  language  in  which  the  doctrine  of 
reasonable  doubt  has  been  repeatedly  expressed  by  this  Court  should 
not  be  departed  from  by  Judges  in  charging  juries. 

Cases  cited:  Lawless  v.  State,  4  Lea,  180-182;  Railroad  v.  Gower,  85 
Tenn.,  473,  474. 

(See  McDonald  v.  State,  ante,  p.  161.) 


FROM   ROBERTSON. 


Appeal  in  error  from  Circuit  Court  of  Robertson 
County.      A.   H.   Munford,  J. 

Joel  B.  Fort  and  8.   A.   Wilson  for  Owen. 
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Attorney-general  Pickle  and  L.  T.  Cobb  for 
State. 

'  SxoDGRASS,  J.  The  appeal  in  error  is  from  a 
conviction  and  sentence  of  fourteen  years  in  the 
penitentiary  for  incest. 

Errors  assigned  relate  to  rejection  of  defendant's 
wife  as  a  witness  in  his  favor,  and  to  the  charge 
of  the  Court. 

There  was  no  error  in  excluding  the  wife  on 
objection.  At  common  law  she  could  not  be  a 
witness  for  her  husband  in  such  case,  and  we 
have   no   statute  changing  the   rule. 

The  Circuit  Judge  charged  that  "  the  law  pre- 
sumes every  defendant  to  be  innocent  until  his 
guilt  is  established  beyond  a  reasonable  doubt  by 
proof.  In  other  words,  when  the  State  prefers  a 
charge  against  a  citizen,  before  he  can  be  convicted 
the  burden  is  upon  the  State  to  show  by  proof  to 
your  satisfaction  the  material  elements  of  the  oftense 
charged.  If  the  proof  in  this  case  satisfies  you 
that  at  any  time  previous  to  the  finding  of  the 
indictment  the  defendant,  James  0.  Owen,  had 
carnal  knowledge  of  Mattie  Randolph — that  is,  had 
sexual  intercourse  with  her — in  Robertson  County, 
and  that  at  the  time  she  was  the  daughter  of  his 
wife,  the  defendant  is  guilty,  and  you  should  con- 
vict him;    if  not,   then   you   should  acquit  him." 

This  charge  is  erroneous.  It  is  not  sufficient 
to  say  that  if  the  proof  shows  guilt  "to  your 
satisfaction,"     or     "if    the     proof     satisfies     you     of 
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defendant's  guilt,"  you  must  convict.  There  are 
degrees  of  satisfaction,  and  that  which  the  law 
requires  is  "satisfaction  beyond  a  reasonable  doubt." 

It  has  been  often  said  by  this  Court  that  this 
well  -  understood  phrase  should  not  be  departed 
from,  but  if  it  is,  then  the  full  equivalent  of  the 
term  must  be  used.  In  one  case  it  is  intimated 
that  ^^ fully  satisfied"  might  be  equivalent,  or  a 
charge  that  the  facte  must  be  "fully  proved" 
might  fairly  imply,  the  same  character  of  proof, 
and  in  the  absence  of  special  request  for  further 
instruction,  a  charge  in  these  forms  of  *"' fully  sat- 
isfied" or  "fully  proved"  might  be  good.  Lawltss 
V.    The   State,   4   Lea,   180-182. 

But  even  this  is  doubtingly  suggested,  and 
Courts  admonished  to  adhere  to  the  ancient  and 
"well-understood"   phrase.      Ibid.,  179,   180. 

The  preceding  general  statement  quoted  from 
the  charge  to  the  effect  that  "  every  defendant  is 
presumed  to  be  innocent  until  his  guilt  is  estab- 
lished beyond  a  reasonable  doubt  by  proof"  does 
not  do  away  with  the  imperfection  of  the  charge 
in   reference   to   how   far  the  jury  must  be  satisfied. 

In  this  case,  after  making  such  statement,  the 
Judge  explains  what  he  means  by  it  by  saying: 
"  In  other  words,  *  *  *  the  burden  is  on  the 
State  to  show  by  proof  to  your  satisfaction,"  and 
that  "if  the  proof  in  this  case  satisfies  you, 
*     *     *     you   should   convict." 

These  \vere  stated  as  definitions  of  his  meaning, 
or   equivalents;   and,   as   such,   limited   his   statement 
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to  their  effect,  and  thereby  made  it  erroneous. 
Railroad    Company  v.    Gower,   1   Pickle,  473,   474. 

It  was  proper  to  explain  what  was  meant  by 
them,  and  the  explanation  must  be  correct,  or  it 
is  of  course  vitally  misleading.  It  should  have 
been  not  that  the  proof  "  must  satisfy  you,"  but 
that  it  "  must  satisfy  you  beyond  a  reasonable  doubt'^ 

This  is  peculiarly  a  case  in  which  such  instruc- 
tion should  have  been  clear  and  accurate.  Several 
witnesses  had  testified  to  the  fact  of  the  inter- 
course between  defendant  and  Mattie  Randolph. 
These  professed  to'  have  stood  together  in  another 
building  thirty  or  forty  feet  away  and  looked 
through  a  small  aperture  in  the  wall  of  the  build- 
ing in  which  they  were,  and  through  an  open 
window  of  the  room  in  which  defendant  and  Mat- 
tie  Randolph  were  alleged  to  be,  and  to  have  thus 
seen  the  intercourse   between   them. 

The  defendant  and  the  girl  testified  positively 
that  it  did  not  occur.  The  girl  was  but  nineteen 
years  of  age.  She  swore  that  neither  the  defend- 
ant nor  any  one  else  then  or  ever  had  sexual  in- 
tercourse with  her,  and  off'ered  to  submit  her  per- 
son to  the  examination  of  physicians  in  the  pres- 
ence of  her  mother,  to  verify  the  truth  of  her  as- 
sertion on  this  point.  This  off*er  was  not  accepted. 
The  defendant  did  not  ask  or  the  Court  make 
any  ruling  upon  it,  and  the  examination  was  not 
made.  In  the  absence  of  any  knowledge,  there- 
fore, which  such  examination  might  have  developed 
of     physical     facts     sustaining    or     overturning     the 
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theory  of  either  party,  State  or  defendant,  the  case 
stood  upon  the  opposing  testimony  and  probabil- 
ities. The  defendant's  chance  of  escape  if  he  were 
innocent — and  of  course  there  was  a  possibility  of 
innocence — depended  upon  the  most  careful  and 
searching  consideration  of  the  whole  facts  and  sur- 
roundings developed  in  the  evidence,  weighed  under 
a  charge  giving  him  the  full  benefit  of  the  law\ 
There  were  five  members  of  his  wife's  family — 
the  girl  upon  whom  the  oftense  was  alleged  to 
have  been  committed,  a  younger  girl  unmarried,  a 
son,  and  a  married  daughter  and  her  husband — 
the  latter,  however,  living  away  from  their  mothers 
home,   but   visiting   it   often. 

Every  one  of  them  testified  to  the  effect  that 
defendant  had  acted  only  as  a  father  to  these  girls, 
and  that  no  improper  relations  had  ever  been  ob- 
served between  them.  It  also  appeared  that  they 
were  well-behaved,  nice,  modest  girls,  and  that  de- 
fendant was  a  man  of  good  character.  Evidence  was 
introduced  too  tending  to  show  that  defendant  was 
not  at  home  on  the  twenty-sixth  of  July,  when  the 
State  witnesses  saw,  or  thought  they  saw,  the  first 
improprieties  in  his  actions  toward  the  girl,  or  of 
hers  toward  him;  for  in  this  instance  they  testify 
that  she  undressed  him  while  drunk,  and  handled 
his  person  improperly,  making  no  statement  that 
he   did   any   thing   to   her. 

In  view  of  all  these  facts,  and  the  possibility  of 
a  great  and  irreparable  mistake  involving  the  ruin 
of  this  entire  family,  and   the  life  of  this   man — for 
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the  fourteen  years  is  equivalent  to  a  life  sentence — 
it  is  the  duty  of  the  Court  to  see  that  the  strictest 
rules  of  law  be  enforced  to  secure  an  unobjection- 
able trial.  If  upon  such  his  guilt  is  established 
.to  the  exclusion  of  reasonable  doubt,  then  no  pun- 
ishment the  law  imposes  would  be  more  than  ade- 
quate, for  the  crime  charged  is  the  basest  of  which 
human  nature  is  capable.  But  so  long  as  that 
question — the  one  of  guilt — remains  to  be  settled, 
no  feeling  of  abhorrence  respecting  the  crime  should 
obscure  the  judgment  or  abate  the  vigilance  of  the 
Court  to  see  that  he  has  the  fullest  and  fairest 
trial  and  chance  to  establish  his  innocence  under 
the  law,  which  in  its  best  strictness  is  in  its  best 
purity. 

For  the  error  indicated  in  the  charge,  the  judg- 
ment must  be  reversed  and  the  case  remanded  for 
a   new  trial. 
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Owen  v.  State. 


{Nashville.     March  3,  1891.) 


Criminal  Law.     Erroneous  charge  as  to  reasonable  doubt.     Requests. 

In  a  criminal  case  where  the  Court  had  instructed  the  jury  rather 
meagerly  and  inaccurately  upon  the  subject  of  reasonable  doubt,  it 
was  error  to  refuse  to  give  an  additional  instruction,  at  defendant's 
request,  to  the  effect  that  **in  order  to  convict  the  defendant  you 
must  find  that  all  the  facts  necessary  to  convict  are  proven  to  your 
satisfaction  and  beyond  a  reasonable  doubt;  and  if  after  weighing, 
considering,  and  comparing  all  the  testimony,  both  for  the  State  and 
defendant,  the  jury  cannot  say  that  they  feel  an  abiding  confidence  to 
a  moral  certainty  of  the  guilt  of  the  defendant,  then  they  have  a 
reasonable  doubt,  and  they  should  acquit  the  defendant." 


FROM    ROBERTSON. 


Appeal  in  error  from  Circuit  Court  of  Robertson 
County.      A.   II.   Munford,   J. 

S.  A.   Wilson   and  Joel   B.  Fort   for   Owen. 

Attorney-general     Pickle     and    L.    T.    Cobb    for 
State. 

Snodqrass,  J.     In  this  case,  which  was  for  a  sim- 
ilar offense,  and  in  which  the  evidence  was  much  the 
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same  ou  the  part  of  the  State,  the  Judge  charged 
as  follows:  ''The  law  presumes  every  defendant  to 
be  innocent  until  his  guilt  is  established  beyond  a 
reasonable  doubt  by  proof.  In  other  words,  when 
the  State  prefers  a  charge  against  a  citizen,  before 
he   can   be   convicted    the   burden   of   proof  is   upon 

■ 

the  State  to  show  by  evidence  to  your  satisfac- 
tion  the  guilt   of   the  accused   as   charged." 

This  was  error  under  rule  just  stated,  but  the 
Circuit  Judge  added :  "  If  the  proof  satisfies  you 
beyond  a  reasonable  doubt  that  at  any  time  pre- 
vious to  the  finding  of  this  indictment  the  defend- 
ant had  carnal  knowledge  of  Helen  Randolph  in 
Robertson  County,  and  that  at  the  time  of  such 
intercourse  she  was  the  daughter  of  his  wife,  the 
defendant  is  guilty,  and  you  should  convict  .him;  if 
not,  you   should  acquit." 

The  defendant  was  not  satisfied  with  this,  and 
asked  the  Court  to  charge  specially  that  "in  order 
to  convict  the  defendant  you  must  find  that  all  the 
facts  necessary  to  convict  are .  proven  to  your  sat- 
isfaction and  beyond  a  reasonable  doubt ;  and  if, 
alter  weighing,  considering,  and  comparing  all  the 
testimony  both  for  the  State  and  defendant,  the 
jury  cannot  say  that  they  feel  an  abiding  confi- 
dence to  a  moral  certainty  of  the  guilt  of  defend- 
ant, then  they  have  a  reasonable  doubt,  and  they 
should   acquit  the   defendant." 

This  was  the  law,  and  was  a  proper  addition 
and  explanation  of  the  charge  given  by  the  Court, 
and   defendant   was    entitled    to    have    it    added    as 

45 — 5  p 
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written.  The  Circuit  Judge,  in  his  indorsement 
of  this  request,  submitted  to  the  jury:  "This  is 
the  law,  gentlemen,  but  when  boiled  down  it  sim- 
ply means  that  if  you  are  satisfied,  from  the  proof 
in  the  case  that  the  defendant  is  guilty  as  charged, 
you   should   convict ;    if    not,   you    should   acquit/' 

This  is  erroneous.  The  charge  was  correct  as 
given,  and  did  not  need  to  be  "boiled  down,"  be- 
cause it  was  itself  an  elaboration  and  addition  to 
a  former  part  of  the  charge  because  that  was  not 
full  enough,  and  this  was  the  defect  to  be  cured; 
but  the  meaning  given  it  in  the  explanation  was 
erroneous.  It  did  not  "simply  mean"  that  "if 
the  jury  was  satisfied  from  the  proof,"  it  should 
convict.  We  have  already  shown  that  these  words 
are  not  the  equivalent  of  satisfied  beyond  a  rea- 
sonable doubt,  in  the  other  case  against  defend- 
ant, and  that  it  was  error  to  so  charge.  See  that 
case  and  authority  there  cited  as  to  propositions 
determined   in   this. 

For   this   error  the    judgment    must    be    reversed 

and   case   remanded  for   a   new   trial. 
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Iron    Companies  i\  Pace. 
{Nashoille.      March   3,   1891.) 

1.  Taxation.     Method  of  revision  and  correction  of  assessments  of  back  taxes 

upon  appeal  or  complaint  of  tax-payer.     Not  repealed. 

The  method  provided  by  Acts  of  1879,  Ch.  79,  for  revision  and  correc- 
tion of  assessments  of  back  taxes  upon  the  appeal  or  complaint  of 
the  tax-payer  is  not  repealed  expressly  nor  by  implication  by  the  gen- 
eral Assessment  Act  of  1887,  or  by  any  other  Act  of  a  prior  date;* 
and  therefore  assessments  of  back  taxes  made  under  the  provisions  of 
the  general  Assessment  Act  of  1887  are  subject  to  correction  and  re- 
vision in  the  manner  provided  by  said  Act  of  1879,  Ch.  79. 

Acts  construed:  Acts  of  1887,  Ch.  2,  Sec.  24;t  Acts  of  1885,  Ch.  i, 
Sec.  25;  Acts  of  1883,  Ch.  105,  Sec.  25;  Acts  of  1881,  Ch.  171, 
Sec.  25. 

Acts  cited  as  amendatory  of  Acis  of  1879,  Ch.  79:  Acts  of  18^3,  Ch. 
181 ;  Acts  of  1885,  Ch.  23. 

Case  cited  and  approved:  Shelby  County  v.  Railroad,  16  Lea,  401. 

2.  Same.     Same,     Act  of  iSyg,  Ch.  79,  applies  to  all  back  taxes. 

Although  the  Act  of  1879,  Ch.  79,  applies,  in  terms,  to  assessments 
upon  property  wholly  omitted  from  the  original  assessment,  still  the 
effect  of  subsequent  legislation  has  been  10  extend  the  benefit  of  its 
provisions  to  tax-payers  whose  property  has  been  re-assessed  upon 
the  ground  that  it  was  originally  assessed  upon  an  inadequate  valua- 
tion. 

Acts  construed :  Acts  of  1879,  Ch.  79;  Acts  of  1883,  Ch.  181;  Acts  of 
1885,  Ch.  23. 

*The  general  Assessment  Act  of  1889  'Acts  of  1889,  Ch.  96)  does  not  repeal  the  Act 
of  1879,  Ch.  79.      fSee  Acts  of  1889,  Ch.  96,  Sections  26,  86.) — Rbi'ORTBK. 

t  Repealed  expressly  by  .Acts  of  1889,  Ch.  96,  Sections  26,  86. — Reporter. 

Note. —  Back  tax  collectors  have  no  power,  since  the  passage  of  the  Act  of  1887, 
Ch.  2,  Sec.  24,  which  is  substantially  re-enacted  by  Acts  of  1889,  Ch  96,  Sec.  26,  10 
assess  back  taxes.  State  v.  Building  and  Loan  Associations,  Nashville,  December 
Term,  1890  ^oral  opinion). — Reporter. 
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Cases  cited:  Franklin  Couniy  c.  Railroad,  12  Lea,  530,  531;  Slater'. 
Railroad,  14  Lea,  58;   Railroad  v.  Lauderdale  County,  16  Lea,  691. 

3.  Samk.     Same,     Limitation  upon  correction  of  back  assessments  on  appeal. 

In  case  the  tax-payer  ♦*  disputes  both  the  assessment,  as  to  amount,  and 
the  right  to  lax  his  properly,"  he  is  required  by  ihe  Act  of  1879,  Ch. 
79,  not  only  to  prosecute  and  j)erfect  his  appeal  to  the  Judge  or  Chair- 
man of  the  County  Court  within  ten  days  after  the  original  as^^essment 
is  made,  but  he  must  have  the  re-as>essment  completed  within  that 
period,  j)r  the  Court  loses  all  power  to  make  any  re-assessment. 

Acts  construed:  Acts  of  1879,  Ch.  79,  Sec.  3. 

Case  cited  and  approved:  Tomlinson  v.  Board  of  Equalization,  88 
Tenn.,  I. 


Sa.me.     Mandamus  not  allowed  to  compel  re-assessment  after  expiration  of 
ten  days. 

And  therefore  the  Judge  or  Chairman  of  the  County  Court  will  not  be 
compelled  by  mandamus  to  make  re-assessment,  in  such  case,  after 
the  expiration  of  ten  days  from  date  of  the  original  assessment,  al- 
though the  appeal  has  been  perfected  within  thai  period. 

Cases  cited  and  approved  :  Gillespie  z'.  Wood,  4  Hum.,  437;  Johnson :-. 
Lucas,  II  Hum.,  306;  Memphis  Publishing  Company  r.  Pike,  9  Heis., 
704. 


5.  S.\ME.     Same.      Case  in  judgment. 

Pursuant  to  Section  24,  Ch.  2,  Acts  of  1887,  Pace,  Trustee,  etc., 
assessed  complainants  for  the  years  1S86,  1887,  and  1888  upon  omit- 
ted property,  and  for  the  year  1887  also  upon  property  assessed 
originally  at  an  inadequate  valuation.  Complainants,  contesting 
both  the  valuation  and  the  liability  to  taxes,  appealed  these  assess- 
ments to  the  County  Judge,  as  provided  by  Acts  of  1879,  Ch.  79. 
They  perfected  this  appeal  within  ten  days  from  date  of  original  as- 
sessment, but  continued  the  case  before  the  County  Judge  beyond 
that  period  without  obtaining  re-assessment.  After  the  expiration 
of  the  ten  days,  the  County  Judge  dismissed  the  case  for  want  of 
jurisdiction  to  make  a  re-assessment.  Complainants  seek,  by  man- 
damus^ to  compel  a  re-assessment  by  the  County  Judge. 

Held :  That  the  appeal  lies,  but  that  it  must  have  been  perfected  and 
re-assessment  made  within  ten  days  after  the  making  of  the  original 
assessment,  and  that  the  County  Judge  lost  all  jurisdiction  over  the 
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matter  after  the  expiration  of  ten  days,  and  could  not  therefore  be 
compelled  by  mandamus  to  make  a  re-assessment  after  that  dale. 


FROM    HICKMAN. 


Appeal  from  Chancery  Court  of  Hickman  County. 
A.   J.   Abbrnathy,   Chancellor. 

East  &  Fogg  and  W.  P.  Clark  for  Iron  Com- 
panies. 

Attorney-general  Pickle,  District  Attorney-gen- 
eral J.  L.  Jones,  J.  B.  Daniel,  and  J.  A.  Bates 
for   State. 

Caldwell,  J.  These  are  consolidated  injunction 
and   mandamus  bills. 

The  Warner  Iron  Company  and  the  .^tna  Iron 
Company  were  Tennessee  corporations  engaged  in 
the  manufacture  of  iron,  charcoal,  and  alcohol  in 
Hickman  County.  June  29,  1889,  J.  N.  Pace, 
Trustee  of  that  county  back  assessed  the  two  com- 
panies for  the  years  1886,  1887,  and  1888,  under 
Section  24,  Chapter  2,  of  Acts  of  1887.  Being  dis- 
satisfied with  the  assessments,  both  companies  ap- 
pealed to  the  Chairman  of  the  County  Court  on 
the   sixth   day   of  July   following,   and   on   the   same 
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day  obtained  a  continuance  until  the  eighth  of  Jul3\ 
On  the  latter  day  they  obtained  a  further  contin- 
uance until  the  thirtieth  of  the  same  month,  when 
the  Chairman  dismissed  the  appeals  on  the  ground 
that  he  then  had  no  jurisdiction  to  revise  the  ac- 
tion of  the  Trustee.  Appeals  were  prayed  and 
granted  to  the  Circuit  Court,  where  they  are  still 
pending. 

After  the  dismissals  by  the  Chairman  and  the 
appeals  to  the  Circuit  Court,  each  of  the  companies 
tiled  a  bill  in  the  Chancery  Court  against  the 
Trustee,  Chairman,  and  others  denying  its  liability 
for  the  taxes  assessed  against  it,  disputing  the  val- 
uation of  its  property,  alleging  the  want  of  proper 
notice  of  the  Trustee's  intention  to  make  the  as- 
sessments, and  that  the  Chairman  had  erroneouslv 
dismissed  its  appeal,  and  praying  for  injunction  to 
restrain  collection  of  the  taxes  assessed,  and  for 
7nandamus  to  compel  the  Chairman  to  revise  and 
correct  the  assessments.  Demurrers  being  overruled, 
the  bills  were  answered  and  proof  taken.  On  final 
hearing  the  two  causes  were  consolidated,  and  the 
relief  sought   was  granted.      Defendants   appealed. 

Many  questions  were  raised  in  the  pleadings 
and  have  been  debated  at  the  bar  which  are  not 
material  in  the  view  we  have  taken,  and,  there- 
fore, need   not   be  further  alluded  to  in  this  opinion. 

We  first  consider  the  contention  of  defendants 
that  there  was  no  statute  in  1889  authorizing  an 
appeal  to  tlie  Chairman  of  the  County  Court;  that 
he,     therefore,    had     no    jurisdiction,    at    any    time, 
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over  the  assessments  in  question,  and  was  not  re- 
quired or  permitted  by  law  to  revise  the  same,  as 
complainants   seek  to   compel  him   to   do. 

The  Act  of  1879,  Chapter  79,  constitutes  all  tax- 
collectors  Assessors,  and  confers  upon  them  the 
power  and  devolves  upon  them  the  diity  of  assess- 
ing all  taxable  property,  "which,  by  mistake  of 
law  or  fact,  has  not  been  assessed."  After  con- 
ferring this  power  and  imposing  this  duty,  the  first 
section  of  the  act  further  provides  that  if  the  owner 
admits  the  liability  of  his  property  to  taxation,  but 
disputes  the  amount  of  the  assessment,  he  may 
have  a  re-valuation  at  any  time  within  one  month, 
before  the  Chairman  of  the  County  Court,  whose 
decision  "shall  be  final."  The  second  section  pro- 
vides that,  where  the  own^r  denies  that  his  prop- 
erty is  taxable,  but  makes  no  complaint  of  the 
valuation,  the  "collector  shall  submit  the  facts  to 
the  Comptroller  as  to  the  State  tax,  to  the  Judge 
or  Chairman  of  the  County  Court  as  to  the  county 
tax,  and  to  the  Mayor  of  the  city  or  town  as  to 
the  municipal  corporation  taxes;  and  if  by  these 
several  officers,  or  any  one  of  them,  he  is  directed  to 
proceed  to  the  collection  pf  the  taxes,  he  shall  im- 
mediately and  without  delay  obtain  from  any  Justice 
of  the  Peace  of  his  county  a  warrant,  or  warrants, 
for  said  taxes,  and  which  shall  be  served  on  the 
owner  of  said  property,  and  set  for  trial  before 
some  Justice  of  the  Peace  in  said  county,  and 
warrants  may  be  for  the  State,  county,  and  munic- 
ipal corporation   taxes  jointly  or  separately;    and   all 
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Justices  of  the  Peace  are  hereby  given  jurisdiction 
to  try  all  such'  cases,  no  matter  what  the  amount, 
and  the  same  shall  be  tried  without  delay,  with 
the  right  to  appeal  to  either  party  to  the  Circuit 
Court,  and  the  appeal  shall  go  to  the  next  suc- 
ceeding term  unless  the  Court  is  in  session  to 
which  the  appeal  is  taken,  and.  in  that  case  the 
appeal  shall  be  to  the  term  being  held,  and  shall 
be  entered  and  tried  at  that  term."  The  third 
section  is  as  follows:  "That  in  case  the  owner  of 
the  property  disputes  both  the  assessment  as  to 
amount  and  the  right  to  tax  his  property,  then 
he  shall  be  allowed  ten  days  to  have  a  re-assess- 
ment before  the  Judge  or  Chairman  of  the  County 
Court,  and  at  the  end  of  the  ten  days  the  tax- 
collector  shall  proceed  as.  under  the  second  section." 

The  assessments  complained  of  in  the  present 
cases  come  within  the  ihirtl  section,  because  both 
the  right  to  assess  at  all  and  the  valuation  of  the 
property  are  disputed;  and  by  it  the  right  of  ap- 
peal to  the  Judge  or  Chairman  of  the  County 
Court,  for  a  re-assessment,  is  expressly  given, 
though   the   word   appeal   is   not   used. 

This  Act,  however,  confers  power  to  assess  for 
the  current  year  only,  and  does  not  authorize  the 
tax-collector  to  assess  and  collect  taxes  for  years 
anterior  to  that  for  which  he  has  been  elected  and 
qualified.  Otis  v.  Boyd^  8  Lea,  679;  11  Lea,  51; 
12   Lea,   527;    14  Lea,   58,   59;    16  Lea,  42. 

To  meet  this  infirmity,  the  first  section  was 
amended   by    the   Act   of    1883,   Chapter    181,   so    as 
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to  include  all  omissions,  whether  "for  the  particular 
year  for  which  the  collector  is  acting  or  for  any 
previous  year  or  years."  And  by  the  Act  of  1885, 
Chapter  23,  the  period  for  which  the  back  assess- 
ments might  be  made,  and  should  be  made,  was 
limited   to  "three  years." 

These  amendatory  Acts  do  not  take  away  the 
right  of  appeal  given  by  the  Act  of  1879;  nor 
does  the  subsequent  Act  of  1887,  Chapter  2,  have 
that  effect.  Section  84  of  the  last  named  Act  re- 
peals certain  specified  Acts,  and  all  other  Acts  and 
parts  of  Acts  in  conflict  with  the  provisions  of 
that  Act;  but  the  Act  of  1879,  Chapter  79,  is  not 
among  the  Acts  specifically  named,  nor  are  its  pro- 
visions for  appeal  to  and  revision  by  the  Chair- 
man or  Judge  of  the  County  Court  superseded  by 
or  in  conflict  with  any  part  of  the  Act  of  1887, 
Chapter  2.  The  twenty-fourth  section  of  the  latter 
Act,  which  defines  the  duty  and  prescribes  the 
mode  of  making  back  assessments,  and  which  it 
is  insisted  repeals  the  Act  of  1879,  does  not  em- 
brace or  relate  to  the  question  of  appeal  for  re- 
assessment in  any  way  whatever;  hence,  it  cannot 
be  held  to  operate  as  a  repeal  by  implication.  The 
language  of  that  section  is  as  follows:  "That 
should  it  at  any  time  after  the  assessments  have 
been  made,  come  to  the  knowledge  of  the  Chair- 
man or  Judge  of  the  County  Court,  the  Clerk  of 
the  County  Court,  the  County  Trustee,  Sheriff,  or 
other  officer  or  person  of  any  County  in  this  State, 
that    any   person,   company,   firm,   or    corporation    in 
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said  county  has  not  been  assessed  as  contemplated 
by  the  provisions  of  this  Act,  or  has  been  assessed 
on  an  inadequate  amount,  it  shall  be  the  duty  of 
said  Chairman  or  Judge,  Clerk,  Trustee,  Sheriff*, 
or  other  officer  or  person,  pn  motion  of  the 
Attorney-general,  to  cite  said  person,  company, 
firm,  or  corporation,  their  agent,  attorney,  or  rep- 
resentative, to  appear  before  the  Trustee  for  the 
purpose  of  being  assessed  according  to  law ;  and 
said  Trustee  is  hereby  authorized  and  empowered 
to  make  the  proper  assessment  against  such  person, 
firm,  or  corporation;  and  should  it  appear  that 
said  person,  company,  firm,  or  corporation  did,  in 
any  manner,  connive  at  or  purposely  evade  said 
assessment,  or  did  knowingly  permit  an  inadequate 
assessment  to  be  made,  said  Trustee  shall  correct 
said  assessment,  and  shall  add  fifty  per  cent,  to 
the  amount  of  said  a.ssessment,  and  cause  the  same 
to  be  entered  upon  the  tax-books  for  collection. 
And  the  Attorney-general  shall  be  allowed,  as 
compensation  for  his  services,  twenty  per  cent,  of 
the  taxes  or  penalty  realized  from  said  increased 
assessment,  to  be  retained  out  of  the  taxes  when 
collected."      Acts   of  1887,   Chapter  2,   Section   24. 

The  enactment  of  this  section  was  no  more  a 
repeal  of  the  right  of  appeal  and  revision,  given 
by  the  Act  of  1879,  Chapter  79,  than  was  that  of 
Section  25  of  the  Act  of  1881,  Chapter  171;  or  of 
Section  25  of  the  Act  of  1883,  Chapter  105;  or  of 
Section  25  of  the  Act  of  1885,  Chapter  1 ;  all  of 
which    sections    of    the    last    three    Acts,    like    that 
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just  quoted,  provided  for  the  back  assessment  of 
any  "  person,  company,  firm,  or  corporation,"  not 
assessed  "  as  contemplated  by  the  provisions  of 
this  Act,"  or  "assessed   on   an  inadequate   amount." 

That  said  Acts  of  1881  and  1883  were  not  by 
the  Legislature  understood  as  repealing  the  Act  of 
1879,  is  evident  from  the  fact  that  it  was  recog- 
nized as  still  in  force  by  the  Act  of  1883,  Chapter 
181,  which  amended  and  enlarged  its  scope.  Simi- 
lar evidence  of  the  continuing  vitality  of  the  Act 
of  1879  is  found  in  the  legislation  of  1885,  where- 
by  it  was   again   amended.     Acts   1885,  Chapter   23. 

It  was  held  by  this  Court,  in  1886,  that  the 
Act  of  1879,  as  amended  by  said  Acts  of  1883 
and  1885,  was  theii  in  full  force,  and  that  it 
authorized  an  appeal  to  the  Chairman  of  the 
County  Court  from  back  assessments  made  there- 
under. Shelby  County  v.  3Iississij>pi  ^'  Tennessee 
Railroad    Company^   16   Lea,   401. 

Then,  by  adjudication  and  by  legislative  recog- 
nition, it  is  shown  that  the  Act  of  1879,  as  amended, 
was  in  force,  and  the  right  of  appeal  and  revision 
thereunder  in  existence  up  to  the  passage  of  the 
Act  of  1887,  Chapter  2;  and  by  a  consideration 
of  the  latter  Act,  in  its  language,  scope,  and  pur- 
pose, the  conclusion  that  it  does  not  repeal  such 
right,  either  expressly  or  by  implication,  becomes 
irresistible. 

Hence,  we  hold  that  the  right  to  have  a  re- 
assessment by  the  Chairman  of  the  County  Court, 
as  provided  by  the   Act  of  1879,  did  exist   in   1889, 
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when  the  back  aasessments  here  complained  of 
were  made,  and  when  the  same  were  taken  before 
him   by   appeal. 

But  whether  .  that  right  existed  as  to  all  these 
assessments  is  a  more  difficult  question.  The  Act 
of  1879  related  alone  to  omitted  property,  and  did 
not  authorize  the  re-^ssessment  of  property  which 
had  been  inadequately  assessed.  Franklin  County  v. 
Railroad,  12  Lea,  530,  531 ;  14  Lea,  58;  16  Lea,  691. 

In  the  cases  before  us  the  complainants  were 
back-assessed,  under  the  Act  of  1887,  Chapter  2, 
Section  24,  on  omitted  property  for  all  the  years, 
1886,  1887,  and  1888;  and  on  inadequately  assessed 
property   for   the   year   1887   alone. 

So  that  the  right  of  appeal  and  revision  con- 
ferred by  the  Act  of  1879  would,  by  the  terms  of 
the  Act,  apply  only  to  a  part  of  these  assessments — 
those  for  omitted  property,  and  not  those  for  in- 
adequately assessed  property.  In  none  of  the  Acts 
do  we  find  any  provision  for  a  re-valuation  or  re- 
assessment by  the  Chairman  of  the  County  Court 
of  property  which  has  been,  or  shall  be,  back- 
assessed  on  account  of  an  assessment  thereof  on  an 
inadequate  valuation  in  the  first  instance.  No  such 
provision  was  made  in  the  Revenue  Act  of  1881, 
Chapter  171;  or  of  1883,  Chapter  105;  or  of  1885, 
Chapter  1;  or  of  1887,  Chapter  2.  The  twenty- 
fifth  sections  of  the  first  three  of  these  Acts,  and 
the  twenty-fourth  section  of  the  last  one,  make 
ample  provision  for  the  back  assessment  of  inade- 
quatelij   asf^essed   as  well    as   omitted   property,  bnt   all 
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of  them  are  silent  as  to  the"  revision  of  the  back 
assessment   made   in    either   case. 

Nor  do  the  Acts  of  1883,  Chapter  181,  and  of 
1885,  Chapter  23,  amendatory  of  the  Act  of  1879, 
provide  for  an  appeal  and  revision  in  case  of  back 
assessment  of  inadequately  assessed  property ;  they, 
like  the  Act  they  amend,  relate  by  their  terms  to 
taxation    of  omitted  property   only. 

Nevertheless,  in  view  of  the  general  course  of 
legislation  on  the  subject  of  taxation,  and  the  in- 
creased scope  of  back  assessments  by  the  general 
Revenue  Acts  since  the  passage  of  the  Act  of  1879, 
we  think  the  right  of  appeal  and  revision  provided 
by  that  Act  may  well  be  extended  to  all  such 
back  assessments  as  are  here  involved.  The  Leg- 
islature has  manifested  a  purpose,  for  a  series  of 
years,  to  give  the  tax-payer  who  feels  himself 
aggrieved,  a  fair  opportunity  to  have  all  mistakes 
in  the  assessment  of  his  property  corrected,  and 
to  this  end  two  systems  of  correction  have  been 
established.  As  to  errors  in  the  general  assessment 
he  is  given  the  right  of  a  hearing  before  the 
*'  Board  of  Equalization,"  which  sits  two  weeks 
(Acts  1881,  Chapter  171,  Sections  36,  37;  1883, 
Chapter  105,  Sections  36,  37;  1885,  Chapter  1, 
Sections  36,  37;  1887,  Chapter  2,  Sections  41,  42); 
and  as  to  errors  in  back  assessments,  which  are 
generally  made  after  that  board  ceases  to  exist,  a 
remedy  is  provided  by  the  Act  of  1879,  Chapter 
79.  At  the  next  session  of  the  Legislature  after 
the    passage    of    this    Act,    which    related    alone    to 
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omitted  property,  tlie  scope  of  back  assessments 
was  enlarged,  and  provision  was  made  for  the  re- 
assessment of  property  which  had  been  assessed  at 
an  inadequate  amount;  and  a  simihir  provision  has^ 
been  re-enacted  by  each  Legislature  since  that  time. 
Acts  1881,  Chapter  171,  Section  25;  1883,  Chapter 
105,  Section  25;  1885,  Chapter  1,  Section  25;  1887, 
Chapter   2,  Section   24. 

There  being  already  a  provision  for  appeal  to 
the  Chairman  of  the  County  Court  for  the  cor- 
rection of  mistakes  in  the  back  assessment  of 
omitted  property,  it  was  not  indispensable,  in  the 
extension  of  its  benefits  to  those  whose  property 
might  be  re-assessed  because  inadequately  assessed 
in  the  first  instance,  that  there  should  be  a  formal 
re-enactment  of  that  provision.  When  the  power 
of  back  assessing  was  enlarged  by  subsequent  Acts, 
the  remedy  aftbrded  by  the  Act  of  1879  for  the 
revision  of  back  assessments  was  correspondingly 
enlarged  by  necessary  intendment.  It  can  hardly 
be  supposed  that  the  Legislature  ever  intended  to 
give  the  right  of  appeal  from  a  back  assessment 
to  a  tax-payer  whose  property  had  not  been  assessed 
at  all  in  the  first  instance,  and  to  denv  the  same 
right  to  the  tax-payer  wMiose  property  had  been 
assessed  at  an  inadequate  amount  in  the  general 
assessment. 

Therefore,  we  hold  that  the  complainants  had 
the  right  of  appeal  to  the  Chairman  of  the  County 
Court  from  all  the  assessments  complained  of  in 
these   bills,   whether  made   on   property   omitted  from 
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the  general  assessment  of  property  in  the  county, 
or  on  property  which  had  been  assessed  at  an  ^n- 
adequate  valuation. 

The  right  of  appeal  and  revision,  either  by  the 
Board  of  Equalization  or  the  Judge  or  Chairman 
of  the  County  Court,  is  expressly  denied  in  some 
cases;  as,  for  instance,  where  a  fiduciary  neglects 
or  refuses  to  furnish  a  schedule  of  property  held 
by  him  in  trust,  so  that  an  assessment  may  be 
made,  it  is  provided  that  the  Chairman  of  the 
County  Court  shall  assess  such  property  from  the 
best  information  obtainable,  and  that  his  assessment, 
when  made,  shall  be  conclusive.  Acts  1885,  Chapter 
1,  Sections  84,  35;   1887,  Chapter  2,  Sections  34,  35. 

But  this  is  a  diflTerent  provision  from  that  under 
which  the  property  in  these  cases  was  back  assessed; 
and  the  fact  that  the  right  of  revision  is  expressly 
excluded  in  the  one  instance  and  not  mentioned  in 
the  other  justifies  the  inference  that  it  was  not 
intended   to   be   cut  off  or  denied  in   the   latter. 

The  next  question  we  consider  is  as  to  the 
time  within  which  the  appeals  should  have  been 
prosecuted  and  re-assessments  made.  The  words  of 
the  statute  are  as  follows:  *'That  in  case  the 
owner  of  the  property  disputes  both  the  assessment 
as  to  amount  and  the  right  to  tax  his  property, 
then  he  shall  be  allowed  ten  days  to  have  a  re- 
assessment before  the  Judge  or  Chairman  of  the 
County  Court,  and  at  the  end  of  ten  days  the  tax- 
collector  shall  proceed  as  under  the  second  section." 
Act   1879,   Chapter   79,   Section   3.       * 
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Clearly  the  re-cassessment  must  be  made,  if  made 
at  all,  in  ten  dajjs  after  the  back  assessment. 
That  is  the  limit  of  time  allowed  the  complaining 
tax-payer  in  which  to  have  any  supposed  errors 
corrected.  This  limit  is  mentioned  twice  in  the 
short  section.  That  the  correction  must  be  made 
in  ten  days  is  emphasized  by  the  positive  direction 
that  "at  the  end  of  ten  days  the  tax-collector 
shall  proceed"  to  sue  out  a  warrant  for  the  col- 
lection of  the  taxes.  Whether  this  is  a  suflScient 
time  in  all  cases  is  not  a  question  for  us  to  de- 
termine. It  is  all  that  the  Legislature  has  allowed, 
and  the  Courts  can  allow  no  more.  Like  the 
Board  of  Equalization,  he,  in  this  matter,  is  a 
special  tribunal  of  limited  duration,  and  at  the  end 
of  the  time  mentioned  in  the  statute  his  powers 
cease  and  determine.  Tomlinson  v.  Board  of 
J^qualization,   4   Pickle,   1. 

The  action  of  the  Chairman  in  dismissing  the 
appeals  of  these  complainants  and  refusing  a  re- 
valuation 'and  re-assessment,  when  they  had  failed, 
for  thirty-one  days  after  the  back  assessments  were 
made,  to  point  out  the  grounds  of  their  complaint 
and  furnish  proof  to  sustain  them,  was  correct. 
He  had  no  power  to  make  any  changes  or  cor- 
rections after  ten  days  from  the  date  of  the  back 
assessments.  Of  this  result  complainants  have  no 
just  ground  to  complain.  They  knew,  or  should 
have  known,  the  law;  yet  they  did  not  even  ap- 
peal from  the  action  of  the  Trustee  and  present 
the    papers    t<f   the    Chairman   for   seven    days;    and 
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then  on  their  own  motion  two  continuances  were 
granted.  They  never  did  present  data  and  proof 
for  the  correction  of  any  errors,  or  ask  the  present 
action  of  the  Chairman  on  the  same;  though  he 
was  ready,  as  he  says,  to  perform  his  duty  with 
respect  thereto  at  any  time  within  the  prescribed 
ten  days,  and  would  have  done  so  if  requested  or 
furnished   with  proper  evidence. 

The  Chairman  had  no  power  to  revise  these 
assessments  after  the  expiration  of  ten  days  from 
the  time  they  were  made;  when  that  period  of 
time  elapsed  his  jurisdiction  ceased,  and  he  could 
not  lawfully  have  done  what  the  complainants  here 
seek  to  compel  him  to  do.  Therefore,  it  is  too 
manifest  for  debate  that  mandamus  will  not  lie. 
When  the  writ  was  applied  for,  no  duty  to  make 
the  desired  re-assessments  rested  upon  the  Chair- 
man, and  he  was  utterly  without  power  to  take 
any  lawful  action  with  respect  thereto.  It  would 
be  UQ reasonable  for  the  Chancellor  to  undertake 
by  mandamus  to  compel  him  to  do  a  thing  which 
it  was  not  at  the  time  his  duty  to  do,  and  which, 
when  done,  could  have  no  legal  efficacy.  Jurisdiction 
which  has  terminated  by  lapse  of  time,  or  other- 
wise, can  no  more  be  revived  by  mandamus  than 
it  can  be  conferred  by  that  means  in  the  first 
instance. 

To  justify  the  issuance  of  this  writ  to  compel 
the  performance  of  a  particular  act,  it  must  be 
made  to  appear  not  only  that  performance  has 
been  demanded  and  refused,  but  also,  and  primarily, 
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that  the  duty  is  specially  enjoined  upon  the  de- 
fendant by  the  positive  requirement  of  the  law. 
14  Am.  &  Eng.  Ency.  of  Law,  99,  105,  106;  139, 
140;  High's  Extraordinary  Legal  Remedies,  Sees. 
7,  9,  13,  14,  32,  37,  41;  Moses  on  Mandamus,  19, 
58,  204;  4  Hum.,  437;  11  Hum.,  306;  9  Heis., 
704;  History  of  a  Lawsuit  (Martin's  Ed.),  Sec. 
514;    3   Meigs   Dig.   (Milliken's   Ed.),   Sec.   1951. 

With  respect  to  the  merits  of  the  assessments 
complained  of  we  make  no  decision,  but  merely 
suggest  that  any  errors  which  may  have  been 
committed  by  the  Trustee  were  probably  the  un- 
avoidable result  of  manifest  evasions  on  the  part 
of  complainants,  for  which  he  might  well  have 
added  the  statutory  penalty  of  fifty  per  cent.,  but 
generously   omitted   to   do  so. 

Reverse  the  decree,  dissolve  the  injunctions,  and 
dismiss  the  bills   at  the   cost   of  complainants. 
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Durham   v.   State. 
{Nashville,      March   4,   1891.) 

1.  Criminal  Law.     Imprisonment  at  hard  labor  as  punishment  for  misiie- 

meanor  proper. 

Judges  of  Courts  of  criminal  jurisdiction  have  the  power  to  impose 
sentence  of  imprisonment  at  hard  labor  in  the  county  work-house  as 
punishment  for  a  misdemeanor.  This  power  is  conferred  by  g  6259 
(M.  &  V.)  Code,  which  reads  as  follows:  **In  all  cases  where  a  per- 
son is,  by  law,  liable  to  be  imprisoned  in  the  county  jail  for  safe- 
keeping or  punishment,  confinement  in  the  work-house,  if  one  be 
provided,  may,  in  the  discretion  of  the  Court  or  Justice,  be  substi- 
tuted." 

Code  construed:  ^6259  (M.  &  V.);  85413  (T.  &  S.). 

Cases  cited  and  approved:  Eaton  v.  State,  15  Lea,  200;  Atchison  v. 
State,  13  Lea,  275;  Wickham  v.  State,  7  Cold.,  526. 

Question  reserved:  Is  this  statute  valid  so  far  as  it  authorizes  confinement 
at  hard  labor  of  persons  held  only  for  safe-keeping. 

2.  Same.     Sanu,     Constitutional, 

Statute  authorizing  Judges  of  Courts  of  criminal  jurisdiction  to  punish 
misdemeanor  convicts  by  imprisonment  at  hard  labor  in  the  county 
work-house  does  not  violate  that  clause  of  the  Con«;tiiuiion  which 
provides  that  no  one  shall  be  "deprived  of  his,  life,  liberty,  or  prop- 
erty, but  by  the  judgment  of  his  peers  or  the  law  of  the  land." 

Constitution  construed:  Art.  L,  Sec.  8. 

• 

3.  Same.      Code,  \  62^g  {Af.&*  V.)  is  not  repealed  by  7vork-house  law  of  i8y^. 

So  far  as  ^6259  (M.  &  V.)  Code  empowers  Judges  of  Criminal  Courts  to 
imprison  at  hard  labor  in  the  county  work-house  as  punishment  for  a 
misdemeanor,  it  is  not  repealed  by  the  work-house  law  of  1875.  The 
latter  statute  provides  for  imprisonment  at  hard  labor  {ox  fine  and  costs 
onlvt  and  is  not  therefor^  inconsistent  with  the  former  law.  It  does 
not,  in  terms,  repeal  the  former  law,  and  does  not  purport  to  be  and 
is  not  in  fact  a  revision  of  the  laws  upon  that  subject. 
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Code  consirucd:  giJ6259,  6264  ft  a/.  (M.  &  V.);  §5413  (T.  &  S.). 

(Acts  1875,  Ch.  83.) 

Cases   cited   and   approved:    Frazier  v.  Railroad,   88  Tenn.,   140;    ii 
Wall.,  88. 


FROM    SUMNER. 


Appeal  ill  error  from  the  Circuit  Court  of  Sum- 
ner  County.      A.   H.   Munford,   J. 

J.  J.   Turner  for  Durham. 

Attorney-general   Pickle   for  State. 

LuRTON,  J.  Durham,  under  an  indictment  for 
murder,  was  convicted  of  an  assault  and  batt^^ry. 
Judgment  was  thereupon  entered  on  this  verdict 
that  he  be  confined  in  the  county  work-house  at 
hard  labor  for  three  months,  and  that  he  pay  a 
fine  of  fifty  dollars  and  cost  of  prosecution.  The 
fine  and  costs  were  at  once  secured,  and  execution 
ordered  to  issue  for  same.  A  transcript  of  the 
record,  together  with  a  petition  for  writ  of  error 
and  supersedeas,  was  presented  to  a  member  of 
this  Pourt,  who  ordered  writs  to  issue  as  prayed 
for.  It  is  now  insisted  that  the  Circuit  Judge 
had  no  power  to  impose  a  sentence  of  imprison- 
ment with  hard  labor  under  this  verdict,  and  that, 
having    secured    the    fine    and    costs,    the    petitioner 
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is  entitled  to  be  discharged.  The  conviction  is 
for  a  misdemeanor  at  common  law,  and  the  power 
of  the  Circuit  Judge  to  punish  by  a  fine  not  ex- 
ceeding fifty  dollars,  where  the  fine  is  not  fixed 
by  the  jury,  and  by  imprisonment  in  the  county 
jail  not  exceeding  one  year  is  not  denied.  Wick- 
ham  V.  State^  7  Cold.,  526;  Atchison  v.  State^  13 
Lea,  275. 

But  it  is  very  earnestly  urged  that  hard  labor 
cannot  be  imposed  as  a  part  of  such  sentence.  By 
§  6259  M.  &  V.  edition  of  Code,  it  is  enacted  that : 
"In  all  cases  where  a  person  is,  by  law,  liable  to  be 
imprisoned  in  the  county  jail  for  safe-keeping  or 
punishment,  confinement  in  the  work-house,  if  one 
be  provided,  may,  in  the  discretion  of  the  Court 
or  Justice,   be   substituted." 

A  sentence  to  the  work-house  is  a  sentence  to 
hard  labor,  whether  expressly  pronounced  or  not. 
It  is  conceded  that  if  this  provision  of  the  Code 
is  a  valid  and  an  existing  law,  that  the  judgment 
in   this  case   was   valid. 

The  first  contention  is  that  this  law  has,  by 
implication,  been  repealed  by  an  Act  passed  in 
1875,  and  entitled  "An  Act  to  require  persons 
convicted  of  misdemeanors  to  work  out  the  cost 
of   conviction." 

First,  it  is  said  that  the  provision  of  the  first 
section,  providing  that  persons  convicted  of  a 
misdemeanor  "shall  be  confined  in  the  county 
work-house  after  the  term  of  his  or  her  imprison- 
ment,  if    any,   has   expired,    until    he   work    out    his 
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fine  and  cost,"  is  equivalent  to  saying  that  such 
person  is  not  to  be  so  confined  therein  for  pun- 
ishment or  during  his  term  of  imprisonment,  but 
Oily  after  his  term  has  expired.  This  construction 
is  too  narrow,  and  leaves  out  of  view  the  gen- 
eral scope  and  purpose  of  the  law  as  indicated  by 
the  preceding  and  subsequent  parts  of  the  same 
section.  What  was  the  evil  to  be  remedied?  By 
§§  5271  and  5272,  and  the  Act  of  1859-60  amend- 
ing those  sections,  a  person  convicted  of  a  misde- 
meanor whose  term  of  imprisonment  had  expired 
could  obtain  his  release,  though  he  •  had  not  paid 
the  cost  of  his  prosecution  or  the  fine  imposed, 
by  taking  an  oath  of  insolvency.  Now,  the  first 
section  of  this  Act  repeals  the  former  legislation 
by  which  such  misdemeanants  had  been  enabled  to 
avoid  the  payment  of  fine  and  costs,  and  in  the 
same  sentence  enacts  that  he  shall  be  confined  in 
the  county  work-house  "after  the  term  of  his  or 
her  imprisonment,  if  any,  has  expired  until  he 
work  out  his  fine  and  costs."  It  is  clear  there- 
fore that  this  language  is  not  a  prohibition  upon 
confinement  for  punishment,  but  a  prohibition  upon 
any  discharge,  although  the  imprisonment  has  ex- 
pired, "  until  he  has  worked  out  his  fine  and 
costs."  The  section  giving  power  to  confine  for 
punishment  in  the  work-house  in  lieu  of  the 
county  jail,  is  not  referred  to  in  this  section,  or 
any  other  of  the  Act  of  1875,  and  the  subject  of 
confinement  for  punishment  is  nowhere  in  the  Act 
alluded   to.      The   whole   scope   and    purpose    of   the 
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Act  was  to  prevent  the  release  and  discharge  of 
misdemeanants  until  they  had  paid  such  iiue  and 
costs  as  had  been  imposed.  This  subject  is  the 
only  one  indicated  by  the  title,  and  the  provisions 
of  the  Act  concerning  the  establishment  and  regu- 
lation of  work-houses  are  germane  to  the  subject 
indicated   by   the  title. 

It  is  next  urged  that  this  section  is  a  provis- 
ion found  in  the  article  of  the  Code  of  1858 
concerning  "houses  of  correction,"  and  that  inas- 
much as  the  Act  of  1875  deals  with  the  same 
subject  by  providing  for  such  places  of  detention, 
and  for  the  regulation  of  inmates,  that  therefore 
the  later  legislation  operates  to  repeal  by  implica- 
tion, not  only  the  provisions  of  the  old  law  con- 
cerning the  establishment  of  such  work-houses  and 
their  management,  but  also  to  repeal  such  parts  of 
the  old  statute  as  defined  the  persons  who  should 
be  subject  to  confinement  therein,  and  that  we 
must  look  alone  to  the  later  Act  to  see  under 
what  circumstances  and  for  what  purposes  confine- 
ment may  be  imposed  in  such  institutions.  We 
have  already  seen  that  the  new  legislation  does 
not,  in  terms,  repeal  any  of  the  sections  consti- 
tuting the  old  article  on  work-houses.  Neither 
does  it  profess  to  be  a  revision  of  the  legislation 
on  that  or  any  other  subject,  and  contains  no 
clause   repealing   legislation   in   conflict. 

The  reasoning  upon  which  repeals  by  implication 
is  rested  is  well  stated  in  the  very  late  work  of 
Mr.    Sutherland    on    Statutory   Construction,   as    fol- 
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lows:  "An  implied  repeal  results  from  some  en- 
actment the  terms  and  necessary  operation  of 
which  cannot  be  harmonized  with  the  terms  and 
necessary  effect  of  an  earlier  Act.  In  such  case 
the  later  law  prevails  as  the  last  expression  of  the 
legislative  will;  therefore  the  former  law  is  con- 
structively repealed,  since  it  cannot  be  supposed 
that  the  law-making  power  intends  to  enforce  laws 
which  are  contradictions.  The  repugnancy  beiixjg 
ascertained;  the  later  Act  or  provision  in  date  or 
position  has  full  force,  and  displaces  by  repeal 
whatever  in  the  precedent  law  is  inconsistent  with 
it."      8ec.    188. 

But  by  a  very  familiar  and  universal  rule,  re- 
peals by  implication  are  not  favored.  The  repug- 
nancy between  two  statutes  must  be  very  plain 
and  incapable  of  reconciliation.  Frazier  v.  Railroad, 
88   Tenn.,   140. 

How  far  is  the  Act  of  1875  repugnant  to  or 
inconsistent  with  the  provisions  of  Article  IV.  of 
Chapter  7,  relating  to  the  safe-keeping  of  crim- 
inals? A  comparison  of  the  two  Acts  will  dem- 
onstrate that  the  later  Act  does  not  cover  or  em- 
brace all  of  the  provisions  covered  by  the  old 
law.  The  titles,  to  begin  with,  are  by  no  means 
identical.  Under  the  article  in  the  Code  several 
subjects  are  embraced  which  might  well  have  been 
the   subject   of    separate   articles   or  Acts. 

First, — The  article  empowers  County  Courts  and' 
municipal  corporations  to  buy  lands,  and  erect 
buildings  thereon   proper  and  necessary  for   a  work- 
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bouse;  and  authority  is  given  to  appoint  persons 
to  manage  such  houses,  and  to  make  rules  for  the 
government  of   the  inmates. 

Second. — Punishment  in  excess  of  hard  labor  is 
expressly  forbidden. 

7%irrf.— The  article  provides  that  when  an  in- 
mate  is  confined  for  safe-keeping  only,  that  his 
earnings  should  be  paid  over  to  him  upon  his  dis- 
charge; but  that  if  confined  for  punishment,  his 
earnings  should  go  to  the  county,  unless  he  Have 
wife  or  children,  in  which  case  one-half  should 
be  paid   over  to   such   wife   or  children. 

Up  to  this  point  the  legislation  of  the  Act  of 
1875  may  fairly  be  said  to  cover  and  embrace  the 
legislation  in  this  article.  The  article,  in  some 
particulars,  was  vague  and  defective  in  those  pro- 
visions relating  to  the  ascertainment  of  the  in- 
mate's earnings  when  he  had  a  wife  and  children, 
and  in  not  plainly  prescribing  who  was  to  pay 
one-half  of  the  earnings  of  such  an  inmate  to  his 
wife  or  children.  This  defect  was,  however,  prob- 
ably remedied  by  the  provision  authorizing  County 
Courts  to  make  regulations  concerning  the  man- 
agement  of   the   inmates. 

But  the  Code  did  not  stop  with  providing  for 
the  establishment  and  regulation  of  such  work- 
houses. It  went  much  further,  and  defined  the 
classes  of  persons  who  might  be  confined  therein. 
These  provisions  were  for  the  detention  therein: 
(1)  Of  vagrants  required  to  find  sureties  for  good 
behavior;    (2)    of  persons    liable    to    confinement    in 
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the  county  jail  for  safe-keeping  only;  (3)  of  persons 
liable  to  be  confined  in  the  county  jail  for  pun- 
ishment. 

The  Act  of  1875  adds  to  these  classes  persons 
sentenced  to  pay  fine  and  costs,  such  confinement 
to  last   until  fine  and  costs   had   been   worked    out. 

As  to  the  confinement  of  the  three  classes  subject 
by  the  Code  article  to  detention  in  the  work- 
house, the  Act  of  1875  is  silent.  It  did  not 
therefore  cover  or  embrace  all  of  the  provisions  of 
the  old  law,  and,  under  the  well-settled  rules  of 
construction  concerning  repeals  by  implication,  the 
provisions  of  the  old  Act  not  covered  by  the  pro- 
visions of  the  later  Act,  are  unaffected  and  still 
in  force.  Although  there  may  be  two  Acts  upon 
the  same  subject,  yet  the  rule  is  to  give'  eftect  to 
both  if  possible.  When,  however,  the  later  Act 
covers  all  of  the  provisions  of  the  older  Act,  and 
embraces  new  provisions  plainly  showing  that  it 
was  intended  to  substitute  the  new  system  or  reg- 
ulations for  the  older,  then  it  will  operate  as  a 
repeal  of  the  former.  This  is  the  full  extent  of 
the  doctrine  as  stated  by  Judge  Field  in  the  case 
of  Umted  States  v.  Tyneu,  11  Wall.,  88.  The  rule 
as  stated  by  Mr.  Sutherland  is:  "When  a  new 
law  covers  the  whole  subject-matter  of  an  old  one, 
adds  new  offenses  and  prescribes  different  penalties 
for  those  enumerated  in  the  old  law,  then  such 
former  law  is  repealed  by  implication."  To  this 
he  adds  that  "the  effect  would  probably  be  that 
of    revision    and    repeal,    though    no     new    offenses 
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were  added;  it  is  enough  that  the  new  statute 
embraces  all  the  provisions  of  previous  statutes  on 
the  same  subject  which  are  intended  to  have  force." 
Sutherland   Stat.   Con.,    Sec.   143. 

The  later  Act  does  not  cover  all  of  the  pro- 
visions of  the  older  law,  and  the  very  important 
provisions  of  the  old  Act  concerning  the  persons 
liable  to  confinement  therein  are  still  in  force  and 
unafiected  by  the  new  legislation.  As  an  illustra- 
tion of  the  conservatism  of  this  Court  in  declaring 
repeals  by  implication,  the  case  of  Caie  v.  The  State 
is  in  point.  It  also  is  an  important  instance  of 
the  survival  of  a  part  of  an  old  Act,  notwith- 
standing subsequent  legislation  upon  the  same  sub- 
ject largely  aftecting  and  changing  parts  of  the 
old  law.  There  a  statute  fixed  a  tax  on  the  ex- 
ercise of  a  certain  privilege,  and  a  penalty  for  ex- 
ercising it  without  a  license.  A  subsequent  Act 
changed  the  tax  and  provided  a  summary  remedy 
for  its  collection,  but  was  silent  as  to  the  penalty. 
It  was  held  that  both  Acts  should  stand  together, 
in  so  far  as  the  penalty  was  concerned,  inasmuch 
as  there  was  no  necessary  repugnancy  between  the 
Acts  with   reference  to   this  feature.    '  3  Sneed,  120. 

An  eflfbrt  has  been  made  to  narrow  the  scope 
of  the  Code  article  by  arguments  addressed  to  the 
constitutionality  of  the  provisions  concerning  con- 
finement at  hard  labor  of  persons  held  only  for 
safe-keeping.  This  provision  is  certainly  subject  to 
grave  objections;  and  when  a  case  arises  where  one 
detained   only   for  safe-keeping    has    been   compelled 
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against  his  will  to  do  hard  labor,  the  matter  will 
have  that  degree  of  consideration  which  the  gravity 
of  the  constitutional  question  involved  demands. 
It  is  enough  to  say  that  no  such  question  is  now 
before  us.  Neither  can  we  assume  that  the  Leg- 
islature of  1875  deemed  it  unnecessary  to  expressly 
repeal  the  provisions  involving  this  question  because 
of  its  supposed  uucoustitutiouality.  If  those  pro- 
visions were  ever  valid,  they  were  unaffected  by 
the  Act  of  1875.  So  the  provisions  concerning 
persons  held  for  punishment,  if  ever  valid,  were 
not  repealed  by  that  Act.  That  this  section  was 
not  repealed  by  the  later  Act  was  expressly  held 
by  a  unanimous  Court  in  the  case  of  Eaton  v. 
State,  reported  in  15  Lea,  200.  The  qiiestion  was 
directly  passed  upon,  and  a  work-house  sentence 
approved  and  affirmed.     The  decision,  we  think,  was 

sound,   a\id   the   case  ought  to   be  followed. 

The    objection    that    this    provision    is    obnoxious 

to   the   Constitution  remains  to  be  considered.      The 

provision    supposed    to    prevent    such    legislation    is 

the   eighth   section   of  the   Bill   of  Rights,  providing 

that   no   one   shall   be   "deprived   of  his   life,  liberty, 

or   property,   but  by   the   judgment  of   his  peers  or 

the   law   of  the   land." 

Where  the  conviction  is  for  a   misdemeanor,  and 

the    punishment    is    not    prescribed    by    statute,    the 

trial    Judge    may    punish    by   a   fine    not    exceeding 

fifty   dollars,   and    imprisonment    not    exceeding    one 

year,    either    or    both    in    his    discretion.      This    is 

well  settled,  and  does  not  violate  anv  constitutional 
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privilege.      Atchison   v.    StatCj   13   Lea,   275;   7  Cold., 
726. 

Thus,  a  wide  discretion  is  reposed  in  the  Mag- 
istrate, and  he  is  enabled  to  graduate  punishment 
with  some  regard  to  the  circumstances  of  the  par- 
ticular case.  That  this  discretion  as  to  the  nature 
and  duration  of  punishment  may  be  committed  to 
a  Judge  without  violation  of  the  constitutional 
proviso  above  quoted,  is  due  to  the  fact  that  at 
the  common  law  the  kind  and  extent  of  punish- 
ment, in  the  absence  of  a  statute  prescribing  the 
punishment,  was  left  to  the  trial  Judge.  So  the 
ancient  statutes  prescribing  punishments  very  fre- 
quently fixed  a  limit  and  permitted  the  Judge, 
within  such  limit,  to  determine  the  punishment. 
In  either  case  there  is  no  violation  of  the  right 
of  trial  by  jury.  .  The  guilt  of  the  defendant  has 
been  determined  by  a  jury,  and  the  law  attaches 
to  the  verdict  the  punishment  prescribed  by  the 
Judge  if  within  the  limits  prescribed  by  law.  Stat- 
utes prescribing  imprisonment  for  felony  not  to 
exceed  a  certain  number  of  years,  and  with  or 
without  hard  labor,  in  the  discretion  of  the  Court, 
are  by  no  means  unusual,  and  we  have  been  un- 
able to  find  any  authority  questioning  the  validity 
of  such  statutes.  It  is  not  easy  to  understand 
why  a  Judge  may,  in  his  discretion,  infiict  im- 
prisonment not  exceeding  one  year,  and  yet  may 
not  be  empowered  to  add  labor  as  a  part  of  the 
sentence.  Hard  labor  is  not  an  unusual  or  a  cruel 
punishment.      Purvear  v.    Mass.,    5   Wall.,   475. 


I 
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Statutes  requiring  a  sentence  of  hard  labor,  or 
authorizing  the  requirement  of  labor  as  a  means 
of  discipline  by  the  officers  of  institutions  where 
persons  are  confined  for  punishment,  have  never 
been  questioned.  Teidemau  Pub.  Pol.,  Sec.  35. 
That  it  may  be  imposed  by  a  jury  is  not  now 
challenged.  But  if,  upon  a  verdict  of  guilty,  the 
law  attaches  hard  labor  as  a  consequence  of  such 
imprisonment  as  the  Court  may  lawfully  impoee, 
then  hard  labor  becomes  a  part  of  the  verdict, 
and  is  an  incident.  That  it  may  or  may  not  be 
imposed  by  the  Court,  in  his  discretion,  cannot  be 
any  more  objectionable  than  that  he  may  or  may 
not  impose  imprisonment. 

Under  an  Act  of  Congress,  a  person  convicted 
of  a  Federal  offense  may  be  imprisoned  in  any 
State  penitentiary  selected  by  the  Court,  lly  an- 
other Act,  the  convict  so  imprisoned  in  a  State 
institution  was  subjected  to  the  State  authority, 
and  to  all  the  rules  and  regulations  governing 
State  convicts.  Under  an  Act  of  Congress  one 
Karstendick  was  convicted  of  an  offense  punishable 
by  confinement  in  a  penitentiary.  He  was  ordered 
to  be  incarcerated  in  the  penitentiary  of  West  Vir- 
ginia, where  hard  labor  was  required  of  all  in- 
mates as  a  rule  of  the  institution.  Upon  a  writ 
of  habeas  corpus  the  Supreme  Court  of  the  United 
States  held  that  the  trial  Court  might,  in  its  dis- 
cretion, have  the  sentence  executed  in  a  prison 
where  such  labor  was  required,  although  hard 
labor  was    no    part    of   the    judgment    required    by 
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law  under  the  Act  upon  which  he  had  been  con- 
victed. 

With  reference  to  this  discretion  resulting  from 
the  Acts  of  Congress  allowing  a  Court  to  execute 
its  sentence  in  any  of  many  prison  houses,  the 
Chief  Justice  said:  "Thus  a  wide  range  of  pun- 
ishment is  given,  and  the  Courts  are  left  at  lib- 
erty to  graduate  their  sentences  so  as  to  meet  the 
ever  varying  circumstances  of  the  cases  which  come 
before  thenv."  Ex  'parte  Earstendick,  93  U.  S.,  399. 
This  doctrine  was  again  approved  in  re  Mills,  135 
U.   S.,  266. 

The  Federal  Constitution  contains  the  same  pro- 
visions with  respect  to  the  protection  of  life,  lib- 
erty, and  property,  and  in  regard  to  right  of  trial 
by  jury,  as   are   contained   in   our  own  Constitution. 

The  imposition  of  labor  as  a  means  of  disci- 
pline and  a  measure  of  health  is  neither  cruel  or 
unusual.  It  operates,  when  rightly  regulated,  as  a 
mitigation  rather  than  an  aggravation  of  the  pun- 
ishment involved  in  imprisonment.  It  is  not  in 
itself  disgraceful  or  degrading,  but  beneficial  and 
humane.  The  misdemeanant  may  be  disgraced  and 
degraded  by  his  punishment,  but  he  cannot  ascribe 
his  degradation  to  his  labor.  To  a  certain  degree 
it  compels  crime  to  support  itself,  and  in  many 
ways  the  power  to  require  convicts  to  labor  is  a 
valuable  addition  to  the  forces  of  law  and  order. 
The  fact  that  it  may  be  imposed,  in  the  discre- 
tion of  the  Court,  operates  to  widen  the  power 
of     graduating     sentences     to ,  meet    the     merits    of 
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particular  cases.  If  a  wider  discretion  were  re- 
posed in  Criminal  Judges,  in  regard  to  the  kind 
and  duration  of  punishment,  it  might  not  be  the 
worse  for  society. 

The  writ  of  error  and  supersedeas  must  be  dis- 
missed, and  a  2^^*^^^<^^^^^  issued  requiring  execution 
of   the  sentence  imposed. 


DISSENTING    OPINION. 

Snodgrass,  J.  Durham  was  indicted  in  the  Cir- 
cuit Court  of  Sumner  County  at  the  June  Term, 
1886,  for  the  murder  of  Joseph  Brown.  He  was 
tried  at  the  October  Term,  1887,  and  found  guilty 
of  assault   and   battery. 

Thereupon  it  was  adjudged  by  the  Court  that 
he  be  confined  in  the  county  work-house  at  hard 
labor  for  three  months,  and  pay  a  fine  of  fifty 
dollars,  taxes  and  cost.  He  at  once  gave  sureties 
for  the  tine  and  costs,  including  taxes,  and  judg- 
ment was  accordingly  rendered  against  them  there- 
for,  and   execution   awarded. 

The  defendant  filed  the  record  for  error  accom- 
panied by  petition  alleging  that  the  Chairman  of 
the  County  Court  had  hired  him  out,  and  given 
the  Sheriff  an  order  to  turn  him  over  to  the' 
person  hiring  him,  but  the  Sheriff  refuses  to  do 
so,   and   keeps   him   confined   in  jail. 

He   avers  that   the  judgment   is  in   excess  of  the 
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authority  of  the  Circuit  Judge,  and  is  void;  that 
a  work-house  sentence  can-  only  be  imposed  for 
failure  to  pay  or  secure  fine  and  cost,  and  that 
having  secured  these  to  the  satisfaction  of  the 
Court,  he  cannot  be  sentenced  to  the  work-house, 
and  his  confinement  in  jail  under  such  sentence  is 
unlawful. 

Writ  of  error  and  supersedeas  issued,  and  the 
case  was  heard  on  its  merits  at  a  former  term, 
and  during  the  absence  of  the  Chief  Justice,  whose 
place  was  then  filled  by  Thomas  H.  Malone,  an 
explanation  necessary  to  account  for  the  participation 
of  Judge  Malone  and  non-participation  of  Judge 
Turney   in  this   opinion. 

On  the  hearing  the  Court  divided  in  opinion, 
Judge  Malone  and  the  writer  deeming  the  judg- 
ment without  authority  of  law  and  void,  and  the 
majority  holding  it  valid.  Its  importance  required 
a  written  opinion,  and  the  case  was  carried  over 
for  that  purpose. 

For  the  State  it  is  insisted,  and  the  majority  so 
holds,  that  the  judgment  is  authorized  under  the 
Code  of  1858  providing  for  a  house  of  correction. 
The  sections  of  the  Code  treated  as  in  force  are 
brought  forward  in  the  editions  of  Thompson  & 
Steger  and  Milliken  &  Vertrees.  In  the  latter 
they  are  included  as  §§  6256  to  6263  inclusive, 
and  make  up  the  whole  of  Article  IV.  of  the  Code. 
To  fully  understand  them,  and  the  views  herein 
presented  respecting  them,  it  is  necessary  to  quote 
in   full.      Thev  are   as  follows: 

47—5  V 
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''ARTICLE    IV. 

*'HOUSB    OF    CORRECTION. 

"6256.  The  County  Court  of  any  county,  luid 
the  authorities  of  any  corporate  town,  may  provide 
such  lands,  buildings,  and  articles  of  any  kind  as 
may  be  necessary  for  a  work-house,  or  house  of 
correction,  for  such  county  or  town;  and  may 
appoint  suitable  persons  for  the  management  there- 
of, and  make  all  necessary  by-laws  and  regulations 
for  the  government  of  the  inmates,  and  cause  the 
same   to  be   enforced. 

"6257.  In  no  case  shall  the  punishment  inflicted 
in   said   work-house   exceed   hard   labor. 

"6258.  Any  person  who  may  be  required  to 
find  sureties  for  his  good  behavior  under  the  pro- 
visions of  the  chapter  on  vagrancy,  may,  for  want 
of  such  sureties,  be  sent  by  the  Magistrate  before 
whom  he  is  brought,  to  the  work-house  of  the 
town   or   county  in   which   the   oftense  is  committed. 

"6259.  In  all  cases  where  a  person  is  by  law 
liable  to  be  imprisoned  in  the  county  jail  for  safe- 
keeping or  punishment,  confinement  in  the  work- 
house, if  one  be  provided,  may,  in  the  discretion 
of  the    Court   or  Justice,   be  •  substituted. 

"6260.  If  he  be  confined  for  safe-keeping,  his 
earnings,  after  paying  for  his  board,  shall  be  paid 
over   to   him   on   his   discharge. 

"6261.  If  he  be  confined  for  failure  to  pay  a 
fine  and  costs,  he  shall  be  detained  until  he  shall 
pay  the  fine  and  costs  by  the  proceeds  of  his  labor. 
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and  shall  not  be  allowed  to  discharge  himself  by 
the   act   of  insolvency. 

"  6262.  If  he  be  committed  for  punishment  also, 
the  proceeds  of  his  labor,  during  the  term  of  his 
punishment,  shall  go  to  the  county  if  he  have  no 
wife  or  children;  but  if  he  have,  one-half  thereof 
shall  be   paid  to   them. 

"6263.  After  the  term  for  which  he  is  im- 
prisoned has  expired,  he  shall  be  detained  until 
the  line   and   costs   are  paid,   as   above   provided." 

If  this  is  a  valid  law,  and  is  not  superseded 
or  repealed  by  any  other,  it  justifies  the  action  of 
the  Circuit  Judge.  The  majority  holds  it  is,  for 
reasons  assigned  in  their  opinion,  which  are  to  be 
considered  in  connection  with  other  views  on  the 
same  subject  to  be  hereinafter  stated.  I  am  of 
opinion  it  never  was  a  valid  law,  for  reasons  ab- 
solutely conclusive  to  my  mind,  and  which  I  think 
are  suggested  by  the  soundest  constitutional  prin- 
ciples. First,  it  will  be  observed  that  the  "house 
of  correction,"  with  hard  labor,  was  provided  for 
all  persons  liable  to  imprisonment  for  safe-keeping 
or  punishment,  or  because  unable  to  give  security 
for  vagrancy ;  that  it  was  provided  as  well  for 
persons  committed  by  the  Magistrate  as  for  those 
convicted  and  committed  for  punishment  by  any 
Conrt   or  for  any   oiFense. 

By  the  terms  of  this  Act,  it  includes  all  perspns  im- 
prisonedy  whether  for  safe-keeping,  contempt,  vagrancy, 
punishment  for  crime,  or  any  detention  authorizeil 
by    law   for   which    one    is   liable   to   be   imprisoned. 
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Now,  it  cannot  be  insisted  by  any  one  (and  the 
reservation  of  that  question  by  the  majority  was 
unnecessary,  because  the  Court  could  not  be  as- 
sumed to  so  believe)  that  the  statute  is  valid  so 
far  as  it  imposes  hard  labor  on  persons  merely 
held  in  custody  and  not  convicted  or  adjudged  by 
anybody  to  be  guilty  of  any  ottcnse.  That  the 
man  who  is  committed  by  a  Magistrate  and  bound 
over  to  answer  for  a  crime,  or  arrested  on  a 
capias  and  committed  to  jail  to  await  the  meeting 
of  Court  for  trial,  or  committed  because  unable  to 
give  security  as  bail  of  vagrant,  witness,  or  other- 
wise, can  be  put  to  hard  labor  because  this  Act 
says  so,  I  do  not  understand  anybody  to  assert, 
and  feel  sure  the  majority  would  regret  to  be 
understood  as  asserting;  but  if  it  were  asserted  by 
anybody,  it  would  find  no  one  to  believe  it,  and 
so  need  not  be  argued.  It  is,  then,  a  statute  of 
no  force  whatever  except  as  to  commitments  for 
punishment,  embraced  in  about  three  lines  only  of 
the   entire   Act. 

This  elimination  of  all  the  Act  save  these  lines 
is  accomplislied  by  striking  out  from  it  the  pro- 
visions for  working  any  imprisoned  persons  except 
those  committed  for  j^unishment.  As  to  those  con- 
fined for  failure  to  pay  fine  and  costs,  this  Act  is 
unquestionably  superseded  by  the  Act  of  1875, 
which  in  express  terms  makes  provision  for  the 
working  of  such  prisoners  in  the  "work-house" 
therein   created   and   provided   for. 

If,  then,  we  eliminate  from  the  house  of  correction 


DECEMBER  TERM,  1890.  741 

Durham  v.  State. 

Statute  all  commitments  by  a  Magistrate,  or  by  the 
Courts  merely  for  safe-keeping  or  legal  detention, 
and  it  is  superseded  as  to  those  committed  for 
failure  to  pay  fine  and  costs,  the  statute  is  alone 
held  valid  and  in  force  for  one  of  the  many  pur- 
poses  for   which   it  was   passed. 

Let  us  now  look  to  the  question  in  this  view, 
and  see  what  provision,  if  any,  is  made  for  work- 
ing persons  committed  for  punishment.  Section  6262 
provides  that  "if  a  person  be  committed  for  pun- 
ishment, the  proceeds  of  his  labor,  during  the  term 
of  his  imprisonment,  shall  go  to  the  county  if  he 
have  no  wife  or  children,  but  if  he  have,  one-half 
thereof  shall  be  paid  to  them;"  and  §6263  declares 
that  "after  the  term  for  which  he  is  imprisoned 
has  expired,  he  shall  be  detained  until  the  fine 
and  costs  are  paid,  as  above  provided."  No  pro- 
vision was  made  for  whom  or  how  he  should 
work,  or  at  what  rate  he  should  be  compensated, 
and  therefore  the  Act  was  invalid,  because  such 
omission  made  it  an  impracticable  system  which 
could   not   be   carried   into   operation. 

In  the  work-house  Act  of  1875,  as  we  shall 
presently  see,  this  obvious  defect,  which  made  the 
law  impossible  of  enforcement,  was  remedied  so  far 
as  the  latter  Act  undertook  to  provide  for  work- 
ing out  fine  and  costs,  for  it  determines  how  the 
convicted  defendant  shall  work,  and  what  amount 
he  shall  be.  paid  or  allowed  for  his  work  as  a 
credit   on   fine   and   costs. 

The   former   Act,   eveii   as   to   one    committed    for 
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punishment,  we  repeat,  made  no  provision  as  to 
the  person  who  should  work  the  prisoner,  at  what 
work,  or  at  what  wages.  There  is  no  provision 
for  hiring  him  out,  and  neither  State  nor  county 
is  required  to  pay  him,  and  yet  in  general  terms 
it  is  provided  that  he  shall  work,  and  for  a  com- 
pensatioji,  because  the  Act  says  that  if  he  have 
a  wife  or  children  one-half  the  compensation  for 
his  labor  shall  go  to  them;  if  he  have  none,  it 
shall   all   go  to   the   county.      Go  from   whom? 

It  was  also  provided  that  if  the  prisoner  be 
confined  for  safe-keeping  his  earnings,  ?ifter  paying 
his  board,  shall  be  paid  over  to  him.  So  that  it 
is  clear  the  Legislature  had  a  general  vague  pur- 
pose that  every  prisoner  was  to  work  for  and  be 
paid  by  some  one,  but  it  neglected  to  provide  for 
whom  or  at  what  compensation.  Nor  was  this  plain 
defect  in  the  law,  in  consequence  of  which  it  was 
wholly  inefficient  and  inoperative,  cured  by  the 
general  provision  of  §  6256  that  the  County  Court 
might  provide  lands,  buildings,  and  articles  for  a 
work-house  or  house  of  correction,  and  appoint 
suitable  persons  for  the  management  thereof,  and 
make  all  necessary  by-laws  and  regulations  for  the 
government  of  the  inmates,  and  cause  the  same  to 
be  enforced,  because  making  by-laws  "for  the  gov- 
ernment of  the  inmates"  has  nothing  to  do  with 
fixing  their  compensation,  and  no  autlioritj-  what- 
ever is  given  to  hire  them  to  anybody  who  will 
pay   for   their   labor. 

Now,    treating    the    Act    as    intending    that    the 
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prisoners  should  be  worked  for  the  couuties — be- 
cause the  house  and  land  and  articles  to  be  fur- 
nished in  and  on  which  they  were  to  work  were 
to  be  furnished  by  the  counties,  and  the  Act  has 
no  provision  and  authorizes  non^  to  be  made 
whereby  they  could  be  hired  out  or  worked  else- 
where than  in  the  property  so  furnished — the 
Court  would  not  by  construction  extend  the  power 
given  in  such  a  clause  "to  make  by-laws  and  reg- 
ulations," to  include  the  right  to  fix  wages  and 
hire  out  convicts  at  the  unlimited  discretion  of 
every  County  Court,  where  one  could  fix  one  rate 
and  another  a  difiTerent  one,  and  the  compensation 
of  prisoners  depend  and  the  duration  of  their 
confinement  depend  on  such  uncertain,  variable, 
and  arbitrary  discretion.  Human  rights  and  liberty 
have  not  again  become  cheap  enough  for  that  in 
this   country. 

Suppose  such  a  construction  was  given  the  Act, 
what  would  have  been  the  result  while  the  pro- 
vision was  in  force  that  a  prisoner  should  be  de- 
tained until  fine  and  costs  were  paid,  as  provided 
in  §6263?  In  one  county  ten  cents  a  day  might 
have  been  fixed  as  compensation;  in  another  25, 
and  50,  75,  or  100  cents  in  others.  The  deten- 
tion would  depend  upon  the  difl'erent  discretions 
of  diflferent  County  Courts,  and  .be  longer  or 
shorter  for  the  same  fine  and  costs,  as  determined 
by  the  county  in  which  the  commitment  was  made. 
Such  a  result  is  the  only  one  that  follows  a  con- 
struction  giving   County   Courts   power  to    fix   com- 
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pensation.  It  is  inconsistent  with  reason  and 
justice;  and  it  has  been  expressly  held  to  be  in- 
consistent with  the  constitutional  rights  of  an  im- 
prisoned defendant  by  our  predecessors  in  a  case 
arising  under  the  work-house  Act  of  1875.  That 
Act,  in  terms,  provided  that  persons  confined  in 
the  work-house  for  failure  to  pay  fine  and  costs 
should  not  be  discharged  until  the  cost  of  all 
necessary  clothing  provided  for  them  had  been 
fully  paid;  and  this  Court,  speaking  through  Judge 
McFarland,  held  that  this  provision  was  void,  be- 
cause it  required  imprisonment  and  labor  continued 
to  pay  an  indefinite  and  uncertain  amount  left  to 
the  discretion  of  the  authorities  furnishing  the 
clothing,  subject  to  great  abuse,  and  to  the  objec- 
tion that  the  imprisonment  might  be  indefinitely 
prolonged ;  and  was  not  the  "  law  of  the  land "  in 
the  sense  of  the  Constitution.  Knox  v.  State^  9 
Bax.,   202. 

This  case  strongly  presents  the  view  we  are 
stating,  and  establishes  the  principle  for  which  we 
contend.  It  seems  to  me,  however,  not  to  need 
support  of  authority,  but  to  be  •  obviously  appa- 
rent that  a  law  providing  for  such  unascertained 
compensation  or  to  pay  for  unvalued  supplies  is 
void;  and  yet  the  majority,  if  I  gather  its  posi- 
tion clearly,  jFrom  the  rather  cautious  manner  in 
which  the  point  is  dealt  with,  treats  the  law  un- 
der consideration  here  as  valid  because,  while  fix- 
ing no  rate  of  compensation,  it  is  by  construction 
left    to    the    county    authorities    into    whose    hands 
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the   prisoner  falls  wheu   sent    to    the    county   work- 
house. 

It,  however,  advances  another  view  to  sustain 
the  law;  and  that  is  that  if  the  defect  suggested 
was  a  vital  objection  to  it,  the  Act  of  1875  now 
amends  it  and  fixes  the  rate  of  compensation. 
But  this  assumes  the  whole  question,  and,  without 
intending  to  do  so,  admits  that  the  former  law  is 
void.  It  either  assumes  that  the  law  could  have 
been  in  existence  as  a  valid  law  from  the  date  of 
its  passage  to  1875,  the  date  of  amendment,  al- 
though incapable  of  execution  for  want  of  the 
provision  indicated,  which  cannot  be  true,  or  it 
admits  that  the  law  needed  the  amendment  to  be 
valid,  and  therefore  has  been  always  void.  In 
either  event  the  admission  of  the  necessity  of  the 
provision  destroys  the  proposition  that  the  law  was 
valid.  Then,  if  it  was  not  valid  in  itself,  there 
was  nothing  to  amend,  and  the  Act  of  1875  did 
not  amend  it.  It  will  have  been  noticed,  too, 
that  the  majority  does  not  assume  that  the  Act 
of  1875  intends  or  expressly  makes  this  amend- 
ment. It  is  only  assumed  that  there  is  a  rate 
proper  to  be  fixed  now  as  compensation  for  per- 
sons imprisoned  under  the  former  Act  for  punish- 
ment^ because  the  latter  fixes  a  rate  to  be  paid 
to  one  who  is  imprisoned  to  work  out  fine  and 
costs.  It  is  not  held  to  amend  the  other  in 
terms,  and  confessedly  does  not  refer  to  the  special 
omission  of  the  former,  but  the  amendment  is  as- 
sumed   upon   an   analogy.      Hence,    we    have    a    for- 
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mer  law  not  only  amended,  but  a  void  law  vital- 
ized by  a  subsequent  one,  which  is  applied  on  an 
analogous  principle.  We  shall  have  more  to  say 
of  this  provision  hereinafter,  but  we  respectfully 
insist  that  the  last  law  can  have  no  such  effect. 
In  this  connection  we  submit  an  inquiry:  Suppose 
the  wives  or  children  of  persons  committed  for 
punishment  before  1875  had  sued  for  the  one-half 
due  them,  could  thej"  have  recovered,  and  what? 
Suppose  they  sue  now  for  one-half  the  proceeds 
of  labor  of  such  persons  since  1875,  will  they  be 
entitled  to  recover  twelve  and  one-half  cents  per 
day  of  those  who  received  the  husband's  and 
father's  labor?  or,  when  such  question  arises,  will 
the  disposition  now  made  of  it  be  declared  non- 
material  and  the  position  be  abandoned,  and  the  law 
be   held   not  to   provide   for   such   compensation? 

In  this  '  connection  we  also  call  attention  to  the 
fact  that  there  has  never  been  any  compliance  with 
it  or  effort  to  enforce  it  in  this  or  any  other  par- 
ticular. It  was  not  only  wrong  in  all  its  policy, 
but  was  so  vague  and  indefinite  and  incapable  of 
enforcement  that  it  was  from  its  inception  a  dead 
letter,  and  has  become  obsolete.  No  effort  has  been 
made,,  so  far  as  the  records  of  this  Court  disclose 
or  the  observation  of  the  writer  goes,  until  the 
present,   with   one   exception,   to   apply   it. 

It  is  referred  to  and  recognized  as  valid  by 
our  predecessors  in  the  case  of  Eaton  v.  State^  15 
Lea,  200.  But  no  question  was  made  upon  its 
validity    in   that   case,  and   it   was   merely  treated   as 
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valid  because  not  questioned.  This  of  course 
happens  in  respect  to  many  statutes,  a  notable 
instance  being  that  in  which  it  was  provided, 
when  this  Court  was  composed  of  six  members, 
and  equally  divided  in  opinion  as  to  affirmance  or 
reversal,  the  judgment  of  the  Court  below  should 
be  affirmed.  After  this  law  had  been  acted  upon, 
and  several  judgments  affirmed  under  it,  and  its 
validity  of  course  thus  assumed,  the  question  was 
made  that  it  was  unconstitutional,  and  the  Court 
80   held. 

Many  cases  have  occurred  illustrating  this  posi- 
tion, but  this  one  is  selected  because  it  was  one 
vitally  affecting  the  practice  of  this  Court,  and  if 
in  such  case  it  would  overlook  such  a  question,  it 
is  clear  that  a  case  overlooking  a  more  remote 
constitutional  question  cannot  be  relied  on  as  au- 
thority affirmatively  adjudging  the  constitutionality 
of  a   law   never  brought   directly   in   question. 

*I  feel  sure  that,  had  the  question  been  made,  the 
learned  author  of  that  opinion  would  not  have  held 
the   law   valid. 

.  Let  us  now  inquire  whether  this  law  be  valid 
under  the  Constitution,  if  it  were  neither  vague 
nor  doubtful,  and  treating  it  as  specifically  provid- 
ing for  the  working  at  hard  labor  of  only  persons 
committed   for  punishment. 

It  is  clear  that  the  Legislature  can  make  assault 
and  battery  a  crime,  and  it  is  not  denied  that  the 
Legislature  could  have  made  it  punishable  by  im- 
prisonment  at  hard  labor.      But  it  is  not  pretended 
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that  it  has  done  so.  Assault  and  battery  is,  and 
was  betore  the  statute  now  being  considered  was 
passed,  a  misdemeanor  at  common  law;  and,  as  such, 
may  have  been  punished  by  fine,  or  fine  and  im- 
prisonment. One  or  both  of  these  punishments 
may  have  been  always  in  this  State  imposed  by 
the  Circuit  Judge  upon  an  offender  found  guilty 
by   a  jury.       Wickham   v.    State^   7   Cold.,    525. 

This  case  states  the  law  as  it  always  existed  in 
Tennessee.  The  question  we  are  considering  is  a 
wholly  different  one.  It  is  whether  this  common 
law  offense,  punishable  by  this  common  law  pun- 
ishment, can  be,  without  express  statute  so  provid- 
ing, and  upon  the  verdict  of  a  jury  so  directing, 
converted  by  a  Circuit  Judge  in  a  sentence,  into 
a  crime  punishable  by  hard  labor,  and  whether 
such  sentence  can  be  authorized  under  an  Act 
providing  that  he  may,  in  his  discretion,  so  direct 
the  punishment  of  all  persons  convicted  of  any 
otteuse  punishable  by  imprisonment  in  the  county 
jail.  I  deny  that  any  such  power  to  add  hard 
labor  to  the  imprisonment  exists,  and  say  that  it 
cannot  be  exercised  unless  the  punishment  is  ex- 
pressly  fixed   by   statute. 

There  is  nothing  in  the  cases  cited  by  the 
majority  from  5  Wall.,  93,  and  135  U.  S.,  in  antag- 
onism to  this  position.  On  the  contrary,  they  are 
in  harmony  with  it.  They  were  in  construction  of 
State  statutes  expressly  authorizing  it  (a  power  con- 
ceded herein),  and  of  Federal  statutes  'expressly 
held   to    extend    to    it    in    equivalent    terms.      They 
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do  not  decide,  as  assumed,  any  question  as  to  the 
punishment  being  or  not  being  cruel  and  unusual, 
when  inflicted  by  a  Judge  exercising  the  common 
law   discretion. 

Any  imprisonment  and  any  punishment  author- 
ized to  be  imposed  by  a  Judge  alone  when  our 
Constitution  was  adopted,  is  still  autliorized  by 
that  instrument.  TSo  other  is  permitted,  because 
the  Constitution  declares  that  "cruel  and  unusual 
punishments   shall    not   be   inflicted."      Art.    1.,    §16. 

At  the  time  of  the  adoption  of  this  Constitution, 
and  of  the  others  preceding,  it  was  lawful  for  a 
Circuit  Judge  to  impose  imprisonment  on  a  defend- 
ant convicted  of  assault  and  battery  or  other  mis- 
demeanor. 13  Lea,  276.  It  was  not  lawful  when 
this  provision  was  first  adopted  for  him  to  impose 
hard   labor  as   an   additional  punishment. 

The  eighth  section  of  the  same  article  added 
"that  no  man  shall  be  taken  or  imprisoned,  or 
disseized  of  his  freehold  liberties  or  privileges,  or 
outlawed  or  exiled,  or  in  any  manner  destroyed 
or  deprived  of  his  life,  liberty,  or  property,  but 
by  the  judgment  of  his  peers  or  the  law  of  the 
land." 

The  eflfect  of  these  sections  is  to  leave  in  the 
hands  of  the  Circuit  Judge  the  same  power  he 
then  had  to  imprison,  and  no  more  than  he  orig- 
inally had  before,  their  first  adoption.  He  could 
not  impose  hard  labor  when  they  were  adopted. 
He  cannot  do  it  now,  because  it  is  a  cruel  and 
unusual   punishment   by   him. 


760  NASHVILLE : 


Durham  7%  State. 


Ill  this  counection  it  is  proper  to  note  the  as- 
sumption of  the  majority  that  the  labor  imposed  by 
sentence  is  not  cruel,  unusual,  or  degrading — that  it 
is  only  imprisonment  which  degrades,  while  the 
labor  exalts  and  benefits.  It  is  true  that  labor  per 
se  is  not  only  not  degrading  but  hfghly  honor- 
able. The  unconstrained  labor  of  a  free  man  is 
the  highest  exertion  of  right  and  duty,  but  the 
enforced  labor  of  servitude  is,  for  the  same  reason 
and  by  common  consent,  the  most  degrading  act 
which  can  be  compelled  by  law.  Just  as  purity, 
which  when  unsullied  is  the  loftiest  virtue,  evi- 
dences the  lowest  debasement  when  sullied.  Once 
the  imposition  of  labor  to  imprisonment  was  the 
distinguishing  feature  between  the  punishment  of 
offenses  and  infamous  crimes.  By  common  consent 
of  mankind  imprisonment  is  not  always  degrading, 
but   labor  added   is. 

Again,  the  right  to  a  man's  labor  is  his  property, 
and  it  cannot  be  taken  from  him  under  the  eighth 
section  quoted  unless  done  by  a  jury.  The  Legis- 
lature could  pass  a  law  authorizing  the  jury  to 
inflict  hard  labor  as  a  part  of  the  punishment  for 
this  oftense,  or  probably  make  it  discretionary,  but 
no  Act  of  the  Legislature  not  expressly  making 
hard  labor  the  punishment  will  authorize  a  Circuit 
Judge   to   do   so   in   his   discretion. 

It  could  command  him  to  do  it  as  the  necessary 
result  of  a  verdict,  for  then  it  would  follow  be- 
cause of  the  verdict  of  a  jury;  but  it  cannot  com- 
mit  it   to   the    discretion   of   the  Judge,   because    he 
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alone  then  determines  it.  In  doing  so  be  takes 
from  the  defendant  the  property  which  he  has  in 
his  labor,  without  the  judgment  of  his  peers  or 
the  law  of  the  land  (in  this  connection  meaning 
the  same  thing — a  fixed  result  universally  appli- 
cable), in  addition  to  the  infliction  of  a  cruel  and 
unusual  punishment. 

So  far  we  have  been,  in  this  connection,  con- 
sidering this  statute  as  an  existing  one.  We  have 
shown,  we  think,  that  it  was  originally  invalid,  be- 
cause confessedly  attempting  to  inflict  a  degrading 
punishment  on  unconvicted  and  untried  persons — 
upon  the  innocent  and  guilty  alike — and  as  being  in- 
capable of  enforcement  because  of  its  vagueness  and 
inherent  defects.  Following  this  we  have  endeav- 
ored  to  establish  that  the  Act  was  unconstitutional, 
because  it  authorized  indefinite  imprisonment;  and 
was  not  the  law  of  the  land;  because  it  author- 
ized the  deprivation  of  the  right  of  property  in  his 
labor,  which  even  an  imprisoned  man  has,  without 
the  judgment  of  his  peers;  and  because  it  author- 
ized the  infliction  of*  a  cruel  and  unusual  punish- 
ment. 

Now  we  propose  to  show  that  the  Act  is  no 
longer  an  existing  statute,  because  it  has  been  re- 
pealed by  the  work-house  Act  of  1875.  This  Act 
is  Chapter  133  of  that  year,  pages  117  to  121. 
It  originated  a  complete  work-house  system  in 
contradistinction  to  tVie  "house  of  correction"  leg- 
islation of  the  Code,  and  provided,  by  specific  and 
elaborate    details,    for    the    establishment    of     work- 


752  XASHVILLE 


Durham  i;  State. 


houses,  management  of  them,  working  of  prison- 
ers, and  the  allowance  of  compensation  to  them, 
to  be  credited  on  the  fine  and  costs  adjudged 
against  them.  It  provided  for  the  working  out  of 
coists  by  persons  convicted  of  misdemeanors.  This 
was  its  object,  as  stated  in  the  caption.  The  cap- 
tion does  not,  in  terms,  include  fines.  It  reads: 
"  An  Act  to  require  persons  convicted  of  misde- 
meanors to  work  out  the  costs  of  the  conviction." 
The  first  section  negatives  the  idea  that  the  con- 
finement of  a  defendant  imprisoned  for  punishment 
merely  should  be  in  the  work-house,  because  it 
declares  "  that  hereafter  every  person  convicted  of 
a  misdemeanor  who  fails  to  pay  or  satisfactorily 
secure  the  fine  and  costs  adjudged  against  him  or 
her,  shall  be  sentenced  to  be  confined,  and  shall 
be  confined,  in  the  county  work-house,  after  the 
term  of  his  or  her  imprisonment^  if  any,  has  ex- 
piredj  until  he  work  out  his  fine  and  costs,  in- 
cluding all  jailer's  fees  accruing  before  and  after 
conviction   and   down   to  final   discharge." 

This  system,  it  must  be  noticed,  does  not  em- 
brace labor  for  unconvicted  persons  or  the  poor 
and  unemployed  who  may  be  committed  to  jail. 
It  does  not  embrace  those  committed  by  a 
Magistrate  or  a  Judge  without  a  trial,  or 
for  safe-keeping  or  mere  detention,  all  of  which 
defects  in  the  other  system  are  eliminated  by 
common  consent.  It  does  include  working  out 
of  fines  and  costs  provided  for  in  the  "house  of 
correction "  statute,   and   the   only   thing   of  force  in 
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that  statute  which  it  does  not  comprehend  is  the 
working  at  hard  labor  of  a  person  committed  to  jail 
for  punishment.  This  is  not  omitted  by  •mistake, 
because  it  specially  refers  to  such  class  of  prison- 
ers, and  provides  for  their  confinement  and  labor 
in  the  work-house  only  to  secure  fine  and  costs 
after  their  imprisonment  in  jail  has  expired. 

Is  it  conceivable  that  we  have  two  systems  still 
in  force  in  Tennessee — ^two  work-house  systems! — 
one  the  house  of  correction  system  of  the  Code, 
applicable  alone  to  the  imprisonment  of  a  defend- 
ant for  punishment,  who  can  be  made  to  labor 
under  that  law;  and  the  other  applicable  to  per- 
sons who  have  failed  to  pay  or  secure  costs  and 
fines? 

It  is  not  pretended  that  the  Act  of  1875  au- 
thorizes imprisonment  at  hard  labor  for  punish- 
ment; it  is  not  pretended  that  it  justifies  it;  but  it 
is  said  that,  although  it  is  a  system  in  itself,  and 
does  not  purport  to  amend  the  house  of  correction 
law,  but  is  legislation  upon  the  same  subject,  and 
so  elaborate  as  to  make  a  perfect  system,  free 
from  the  various  defects  pointed  out  in  the  Act 
establishing  the  other  system,  it  is  not  a  repeal 
of  the  other  law,  because  the  working  of  a  con- 
victed defendant  is  not  provided  for,  and  hence 
there  is   no   necessary  conflict. 

This  is  predicated  upon  the  principle  that  im- 
plied repeals  are  not  favored,  and  that  one  statute 
will  not  be  held  to  repeal  another  unless  they  are 
plainly    inconsistent;    and    the    authorities    cited  by 
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the  majority  are  only  to  this  point.  This  law  of 
construction  is  well  recognised,  but  not  properly 
applied.  It  is  not  the  one  applicable  here,  nor 
the  only  one  applicable  in  construing  repealing 
statutes.  It  is  equally  well  settled  that  where  one 
system  is  superseded  by  another  the  former  is  re- 
pealed, though  the  latter  omits  provisions  of  the 
former  which  are  not  inconsistent  with  any  provis- 
ions of  the  latter.  And  if  a  subsequent  statute 
be  not  repugnant  in  all  its  provisions  to  a  prior 
one,  yet  if  the  latter  statute  clearly  intends  to 
prescribe  the  only  rule  (or  system),  it  repeals  the 
former  one.  17  Wall.,  425;  8  Howard,  636;  97 
U.    S.,   546;    107   U.    S.,   445. 

A  statute  purporting  (or  intended)  to  cover  an 
entire  subject,  repeals  all  former  statutes  on  the 
same  subject,  either  with  or  without  a  repealing 
clause,  and  notwithstanding  it  may  omit  material 
provisions  of  the  earlier  statutes.  Terrell  v.  Statey 
86   Tenn.,   523. 

A  fortiori^  would  the  adoption  of  a  perfect 
system  remedying  the  defects  of  a  former  vague 
and  uncertain  one,  and  prescribing  general  rules 
for  the  operation  of  the  latter,  embracing  all  the 
legal  provisions  of  the  former,  except  one  of 
doubtful  construction,  and  that  omitted  by  express 
exclusion,  take  the  place  of  the  former  and  repeal 
it? 

It  seems,  however,  superfluous  to  argue  this 
question.  The  mere  suggestion  that  we  have  two 
such     parallel    systems    in     Tennessee    for    different 
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classes  of  imprisoned  persons,  the  first  the  house 
of  correction  system  and  the  other  the  work-house 
system,  it  seems  to  me,  is  its  refutation.  But  it 
is  insisted  that  the  work-house  Act  of  1875  amends 
the  other,  and  leaves  in  force  the  right  to  imprison 
at  hard  labor  for  punishment.  This  can  be  con- 
clusively shown  to  be  untenable,  because,  in  addi- 
tion to  the  exclusion  of  such  an  imprisonment  from 
the  latter  law,  as  shown  in  Section  1  of  the  Act 
of  1875,  it  appears  that  no  provision  is  made  for 
the  compensation  of  such  a  convict,  while  the 
Code  expressly  directs  that  one-half  his  compensa- 
tion, if  a  married  man,  be  paid  to  his  family. 
Paid  by  whom  under  the  Act  of  1875,  and  at 
what  rate?  No  provision  respecting  payment  of 
any  such  compensation  is  made.  It  is  provided 
that  a  prisoner,  working  out  fine  and  costs,  shall 
be  credited  at  the  rate  of  twenty-five  cents  a  day, 
but  no  compensation  to  be  'paid  any  one  is  fixed. 
Can  we  properly  sit  in  a  criminal  case  and  say, 
as  a  Court  of  Equity,  that  the  other  ought  to 
have  the  same,  and  that  some  undesignated  party 
shall  pay  his  family  twelve  and  a  half  cents  a 
day?  We  can  say  it  if  we  will.  There  is  no 
power  to  restrain  us;  but  is  it  law,  or  is  it  justi- 
fied by  any  rule  of  right  or  reason?  Where  does 
this  Court,  in  the  absence  of  express  statute,  get 
the  power  to  take  an  equitable  account  in  a  crimi- 
nal case  and  solemnly  adjudge  that  it  is  intended 
by  this  statute — which  does  not  say  so,  but  in- 
stead  says   such    a    prisoner    shall    only   be    confined 
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in  the  work-house  after  his  other  imprisonment  has 
expired  —  that  such  prisoner's  wife  or  children 
shall  be  paid,  and  only  paid  twelve  and  a  half 
cents  a  day?  But  if  we  do  not  hold  that,  what 
shall  we  hold?  They  are  to  be  paid  under  the 
former  statute,   and  by   whom   under  either? 

These  considerations  force  the  conclusion  that 
this  latter  Act  is  not  an  amendment,  but  a  repeal, 
and  it  is  vain  to  avoid  the  force  of  them  by  say- 
ing that  no  question  of  compensation  is  now  in- 
volved. It  is  not  because  such  a  question  has 
arisen  that  it  is  referred  to,  but  it  is  to  show 
that  the  other  Act — vague,  defective,  and  incapable 
of  enforcement — is   not   remedied  by  this. 

But  to  illustrate  still  further,  let  us  assume  that 
the  last  Act  is  an  amendment,  what  is  the  result? 
The  work-house  law  of  1875  would  have  one  addi- 
tional section,  reading  thus:  "Notwithstanding  the 
provision  of  the  first  section  of  this  Act  that  one 
committed  to  jail  for  punishment  shall,  after  the 
expiration  of  such  term,  commence,  in  the  work- 
house herein  provided  for,  a  term  to  work  out  fine 
and  costs,  nevertheless  it  is  declared  that  such  con- 
vict shall  serve  out  such  original  term  herein;  and 
if  he  be  a  married  man,  one-half  the  proceeds  of 
his  labor  in  such  term  shall  be  paid  to  his  wife 
and  children,  if  he  have  wife  or  ehildren,  otherwise 
to   the   county." 

This  section  would  omit,  it  is  again  urged,  the 
provision  for  amount  and  payor.  It  needs  another 
section  to  perfect  it.     This  we  must  add  by  judicial 
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construction  to  this  effect,  "And  the  Legislature 
having  omitted  to  say  who  should  pay  such  com- 
pensation, and  what  rate  should  be  paid,  and  it 
appearing  that  on  fine  and  cost  a  credit  of  twenty- 
five  cents  per  day  is  allowed  a  prisoner  working 
out  such  fine  and  cost,  and  that  this  goes  to  the 
county,  therefore  the  prisoner  held  for  punishment 
is  entitled  to  that  amount,  and  the  county  must 
pay  his  family  twelve   and   one-half  cents  per  day." 

This  might  be  equity,  but  as  an  account  of 
human  servitude  so  taken  I  shall  never  cease  to 
regret   that  it   can   be   law. 

I  conclude  that  the  house  of  correction  law  was 
void  on  its  face  for  vagueness,  was  unconstitutional 
when  passed,  disregarded  in  practice,  obsolete  by 
general  consent,  and  repealed  by  the  Act  of  1875, 
and  that  the  judgment  directing,  the  confinement 
of  defendant  in  the  work-house  was  void,  and  that 
he  having  secured  the  fine  and  cost,  and  thereby 
complied  with  all  of  the  judgment  which  was  valid, 
is   entitled   to   be   discharged. 

Judge   Malone   concurs   with   me   in   this   opinion. 


C/Tuyry^-t^     ^  x2teiduy»-<c/ts 


A  TRIBUTE 


TO  THE   MEMOKV   OF 


HON.  JAMES  W.  DEADERICK, 

A  FORMER  CHIEF  JUSTICE  OF  TENNESSEE. 


At  a  meeting  of  the  bar  of  the  State  lield  in 
the  Supreme  Court  room  at  Knoxville,  Teiiu.,  on 
October  11,  1890,  for  the  purpose  of  taking  appro- 
priate action  with  reference  to  tlie  death  of  Hon. 
James  W.  Deaderick,  late  Chief  Justice  of  the  Su- 
preme Court  of  Tennessee,  the  Hon.  W.  L.  Eakin, 
of  Chattanooga,  was  called  to  the  chair,  and  Charles 
Nelson,   Esq.,   of    Knoxville,   was   elected   secretary. 

After  the  appointment  of  a  committee  on  reso- 
lutions, the  meeting  adjourned  until  the  twenty-fifth 
of   October,   1890. 

At  the  meeting  on  the  twenty-fifth  of  October, 
1890,  Hon.  W.  L!  Eakin  being  absent,  the  Hon. 
Thomas  J.  Freeman  was  called  to  the  chair.  The 
committee  on  resolutions  reported  the  following, 
which  were  unanimously  adopted,  after  which  the 
meeting  adjourned   sine   die: 

THE    RESOLUTIONS. 

James  W.  Deaderick,  jurist,  judge,  and  gentleman, 
led  by  serene  old  age,  has  gone  to  his  final  rest,  having 
more  than  filled  the  measure  allotted  by  the  scriptural 
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psalmist  to  the  life  of  man.  We  have  met  to  make 
some  expression  of  onr  estimate  of  our  departed 
brother,  and  of  our  sorrow  because  he  is  no  longer 
with  us. 

Intellectual  aptitude,  independent  integrity,  and  gen- 
tlemanly instincts  he  had  by  hereditary  transmission, 
and  from  the  way  of  his  fathers  he  never  departed.  He 
was  born  on  November  28,  1812,  the  child  of  David 
Deaderick  and  Margaret  Deaderick,  nee  Anderson,  in 
the  old  historic  town  of  Jonesboro.  The  family  of 
which  he  came,  in  both  lines,  had  during  several  gen- 
erations  been  adorned  by  men  and  women  of  force, 
culture,  and  great  moral  purity  and  excellence.  His 
father,  by  birth  a  Virginian,  held  an  important  fiduciary 
position  in  the  army  during  the  War  of  Independence, 
immigrated  into  Tennessee  at  an  early  day  in  the  history 
of  the  State,  and  became  a  resident  citizen  of  Jonesboro, 
where  he  lived  until  his  death,  distinguished  for  absolute 
and  unqualified  integrity,  strong  sense,  and  general  in- 
telligence. He  was  president  of  the  Jonesboro  branch 
of  the  first  bank  of  the  State  of  Tennessee,  and  repre- 
sented the  county  of  Washington  in  the  General  As- 
sembly. Other  members  of  the  family  were  highly 
esteemed  and  reached  much  distinction,  the  memory  of 
one  of  whom  is  perpetuated  in  the  street  nomenclature 
of  the  city  of  Nashville.  His  mother  was  of  a  Delaware 
stock,  many  individuals  of  which  were  famed  in  revo- 
lutionary annals  for  their  patriotism  and  valor.  Six  of 
her  brothers  were  of  these,  the  eldest  of  whom,  Joseph 
Anderson,  immigrated  into  Tennessee,  became  the  first 
Senator  from  the  State  in  the  United  States  Congress, 
was  made  a  Judge  of  the  District  Court  of  the  United 
States  here  established,  and  was  afterward  for  many 
years  Comptroller  of  the  Treasury  of  the  United  States. 
She  had  a  fine  taste  for  polite  literature,  and  was  an 
elegant  and  accomplished  woman. 

With  such  parentage  the  domestic  education  of  Judge 
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Deaderick  was  necessarily  good.  His  collegiate  training 
was  in  the  East  Tennessee  College,  now  the  University 
of  Tennessee,  and  subsequently  in  Centre  College,  at 
Danville,  State  of  Kentucky.  He  was  not  graduated, 
because  of  an  event  which  happened  before  his  majority, 
and  which  was  of  more  happy  consequence  to  him  than 
would  have  been  a  degree — wedlock  with  Adeline, 
daughter  of  Dr.  Ephraim  McDowell,  who,  with  the  ex- 
ception of  Dudley,  was  probably  then  the  most  eminent 
surgeon  of  the  South-west.  Her  mother,  whose  father 
was  Gov.  Isaac  Shelby,  had  the  distinction  of  being  the 
first-born  white  female  child  of  "  the  dark  and  bloody 
ground." 

Judge  Deaderick's  first  drift  in  avocation  was  agri- 
cultural and  mercantile,  at  Cheek's  Cross-roads,  then  in 
JeflFerson,  now  in  Hamblen  County.  The  result  was 
defeat  and  failure,  and  his  home  was  subjected  to  the  per- 
emptory and  sweeping  desolation  of  an  execution  at 
law,  but  his  personal  reputation  passed  unhurt  through 
this  crucial  Ordeal.  The  disaster  was  a  blessing  in  dis- 
guise. 

A  pebble  in  the  streamlet  scant 

Has  changed  the  course  of  many  a  river ; 

A  dew-drop  on  the  baby  plant 
Has  warped  the  giant  oak  forever. 

After  a  brief  residence  in  Iowa,  as  Indian  Agent  for 
the  Pottowattomies,  under  appointment  by  President 
Tyler,  Judge  Deaderick  returned  to  Jonesboro,  and 
entered  upon  a  course  of  legal  study.  His  preceptor 
was  that  able  judge  and  most  excellent  man,  Seth  J.  W. 
Luckey,  who,  jointly  with  the  great  Chancellor  of  East 
Tennessee,  Thomas  L.  Williams,  in  the  year  1844,  when 
he  was  of  the  age  of  thirty-two  years,  admitted  him  to 
the  bar. 

Eminent  success  in  the  legal  profession  is  not  reached 
by  the  larger  number  of  its  devotees — certainly  but  few, 
beginning  as  late  in  life  as  did  Judge  Deaderick,  have 
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reached  ita  summit — the  office  of  presiding  judge  of 
the  court  of  last  resort.  He  fully  appreciated  the  diffi- 
culties that  would  have  to  be  surmounted,  lying  all 
along  the  road  to  the  objective  point  of  his  ambition 
and  his  hopes,  in  the  far  and  dim  distance.  Once  in  an 
hour  of  despondence  he  was  approached  by  the  generous 
Thomas  A.  R.  Nelson,  already  occupying  the  command- 
ing position  among  lawyers  and  among  men  which  he 
held  with  signal  power  and  signal  honor  until  his  un- 
timely death,  ever  ready  to  give  a  helping  hand  to  the 
struggling  young  lawyer,  with  these  words:  "I  know 
enough  of  the  law  and  of  you  to  feel  sure  that  if  you 
wiU  persevere  you  will  succeed ;  "  a  prediction  that  had 
its  final  fulfillment  when  the  two  friends  in  after  years 
sat  down  together  as  associate  judges  on  the  bench  of 
the  Supreme  Court  of  Tennessee. 

Judge  Deaderick  was  well  read  in  the  English  classics 
when  he  commenced  his  legal  course;  had  from  youth 
been  an  ardent  student,  which  compensated  to  some 
extent  lapse  of  time,  and  much  facilitated- his  progress. 
He  read  the  books  that  expounded  the  science  of  law, 
books  now,  unfortunately  for  the  young  lawyer,  relegated 
to  the  upper  shelf,  whereby  his  mind  was  imbued  with 
the  fundamental  precepts  of  the  law,  and  at  the  same 
time  trained  to  legal  thought.  He  came  to  the  bar  with 
a  good  working  equipment  of  law.  This  at  4;hat  day 
more  than  now  was  a  sine  qua  non  to  success.  It  was 
not  then  the  general  practice  for  the  lawyer  to  make 
himself  acquainted  only  with  particular  questions  as 
they  arose  pro  re  nata.  He  was  not  a  great  advocate 
like  his  contemporary,  John  Netherland,  but  he  argued 
his  causes  with  much  force.  He  did  not  practice  the 
arts  of  the  dexterous  practitioner.  He  never  fomented 
litigation ;  never  encouraged  malicious  and  wrongful 
suits.  He  never  sought  business  by  ways  and  means 
that  are  dishonorable.  He  was  a  man  of  truth  and  of 
honor.     In  all  his  intercourse  and  associations  with  men 
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lie  was  most  courteous  in  his  manners,  and  adhered 
strictly  to  the  principles  of  honor  and  integrity  that 
were  implanted  in  his  breast. 

Judge  Deaderick  was  in  the  senatorial  branch  of  the 
General  Assembly,  session  of  1851-52,  and  as  chairman 
of  the  committee  on  internal  intprovements  took  an 
-active  part  in  favor  of  the  system  of  State  aid  to  rail- 
road construction  then  established. 

In  the  memorable  presidential  election  of  1860, 
fraught  with  tremendous  consequences,  he  was  candi- 
date for  elector  in  the  first  district,  on  the  Bell  and 
Everett  ticket. 

When  the  war  between  the  States  became  imminent, 
he  contemplated  the  coming  struggle  with  pain,  regret, 
and  misgiving  of  the  result  to  the  South;  but  on  the 
first  clash  of  arms  he  without  hesitation  espoused  the 
cause  of  the  Confederate  States,  under  the  flag  of  which 
his  sons  fought,  and  were  among  "  the  bravest  of  the 
brave." 

When  our  judiciar}-  was  re-organized,  under  the  pro- 
visions of  the  Constitution  of  1870,  Judge  Deaderick 
was  elected  one  of  the  judges  of  the  Supreme  Court. 
On  the  expiration  of  the  term  he  was  again  chosen,  this 
time  for  the  State  at  large.  Upon  the  death  of  Judge 
Nicholson,  during  the  first  term  under  the  new  Consti- 
tution, Judge  Deaderick  was  chosen  by  his  associates 
Chief  Justice,  which  position  he  occupied  with  abil- 
ity, dignity,  courtesy,  and  to  the  entire  satisfaction 
of  the  Court  and  bar  to  the  close  of  his  judicial 
service. 

On  the  judgment  seat  Judge  Deaderick  exhibited 
great  judicial  excellence.  He  was  a  patient  listener, 
recognizing  that  counsel  who  had  been  for  many  days 
searching  the  books  for  all  that  could  be  found  on  the 
topic  in  hand,  and  who  had  laboriously  collected  and 
collated  the  facts,  might  be  of  great  service  in  reaching 
a  correct  and  just  conclusion,  although  he  might  be  a 
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junior.  His  judgment  was  sound  and  safe,  always  under 
the  dominion  of  cautious  conservatism.  The  opinions 
which  he  delivered,  all  of  which  were  carefully  writ- 
ten, were  ably  reasoned,  and  expressed  in  such  clear, 
direct  language  that  the  decision  made,  and  the 
doctrine  held,  are  plain  and  intelligible  to  the  com- 
monest mind. 

With  him  justice  was  the  great  interest  of  men  on 

earth,  and  he  measured  it  out,  equal  and  exact,  to  all 
men  of  whatever  state  or  persuasion.  He  wrot«  no 
line  that,  leaving  his  great  office,  he  could  wish  to  blot. 
Sixteen  years  he  wore  the  ermine,  and  when  he  put  it 
off  it  was  as  immaculate  as  when  he  put  it  on. 

On  the  expiration  of  his  second  term  Judge  Deaderick 
was  not  a  candidate  for  further  continuance  in  office. 
Full  of  years  and  full  of  honors,  he  sought  the  repose 
of  his  home  in  the  place  of  his  nativity,  and  there 
awaited  the  inevitable  hour.  On  October  8,  1890,  he 
died ;  but  he  had  so  lived  that,  dying,  he  could  calmly 
smile  while  all  around  him  wept.  Such  a  passing  away 
is  a  harvest,  not  a  blight.     Therefore : 

Besolvedy  That  the  death  of  James  W.  Deaderick 
impresses  us  with  a  profound  sense  of  loss  to  the  com- 
monwealth, and  of  bereavement  in  social  life. 

Besolvedy  That  it  was  well  for  us  that  he  lived,  and 
that  dead  we  owe  him  the  tributes  of  our  gratitude,  our 
praise,  our  love,  and  undying  remembrance. 

Resolved^  That  to  his  family,  and  especially  to  his 
venerable  wife,  him  surviving,  we  extend  our  most  re- 
spectful and  sincere  sympathy. 

Resolved^  That  we  request  George  W.  Pickle,  Esq., 
Attorney-general  for  the  State,  to  present  to  the  Supreme 
Court,  now  in  session,  a  transcript  of  our  proceedings 
on  this  solemn  occasion,  and  ask  that  they  be  entered 
of  record  in  perpetuam  rei  memorianiy  and  for  the  end  of 
publicity  that  the  newspapers  of  the  city  be  requested 
to  publish  them ;   and  that  the  Attorney-general  be  re- 
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quested  to  publish  these  proceedings  as  an  appendix  to 
the  next  volume  of  published  reports. 

James  T.  Shield,  Chairman, 

S.   J.   KiRKPATRICK, 

W.  P.  Washburn, 
James  G.  Bose, 
Frank  M.  Fulkerson, 
W.  A.  Henderson, 
P.  B.  Mayfield, 
J.  B.  Cooke,  / 

Robert  M.  Barton, 
J.  B.  Heiskell, 
Ed  H.  East. 


RULES 


— OF  THE  — 


SUPREME  COURT 


— OF  THl — 


STATE  OF  TENNESSEE, 


COSTS   OF   INFERIOR   COURTS. 

1.  The  Clerk  of  this  Court,  in  retaxing  bills  of  costs 
sent  up  from  the  inferior  Courts,  shall  correct  the  same, 
so  that  no  illegal  item  of  cost  may  be  embraced  in  any 
bill  of  cost  sent  out  from  this  Court. 

TRANSCRIPTS.  ^ 

2.  All  transcripts  from  the  inferior  Courts  shall  be 
written  in  a  large,  plain,  and  legible  hand,  or  printed  or 
type-written.  It  shall  be  so  written  on  only  one  side 
of  the  paper,  with  black  ink,  upon  law  paper,  in  length 
fourteen  inches  and  in  width  eight  and  one-half  inches, 
with  half  an  inch  between  the  lines,  having  .a  blank 
margin  on  the  left  of  every  page,  and  the  whole  firmly 
attached  at  the  top. 

3.  Clerks  shall  make  out  transcripts  so  that  process, 
pleadings,  rules,  orders,  decrees,  judgments,  and  steps 
of  whatever  kind,  shall  be  entered  in  the  order  of  se- 
quence as  they  occurred  in  the  progress  of  the  cause. 
The  date  of  issuance  of  process  aud  of  the  filing  of 
pleadings,  and  the  date  of  rules  made  in  the  Clerk's 
office,  and  the  date  and  terms  of  rules,  orders,  decrees, 
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judgraeuts,  and  steps  of  every  kind  made  in  Court,  shall 
precede  the  entry  of  the  same,  respectively,  in  the  tran- 
script ;  and  the  Clerk  shall  make  a  minute  and  perfect 
index  of  the  contents  of  the  transcript.  In  case  there 
be  any  failure,  omission,  or  defect  as  to  any  of  these 
particulars  by  the  Clerk  of  the  inferior  Court,  he  shall 
not  be  allowed  any  cost  for  the  transcript  wherein  such 
failure,  omission,  or  defect  occurs. 

4.  Unless  there  is  a  question  on  the  same  in  the 
Court  below,  no  notice  to  take  depositions,  nor  cap- 
tion of  any  deposition,  nor  affidavit,  nor  any  other 
unnecessary  paper,  shall  be  inserted  in  the  transcript; 
nor  shall  any  fee  be  allowed  any  clerk  for  such  mat- 
ter. But  the  date  of  service  of  each  paper  so  omit- 
ted shall  be  ^iven,  and  also  the  time  and  place  at 
which  the  deposition  was  taken,  and  who  of  the  par- 
ties were  present.  And  in  copying  depositions  taken 
upon  interrogatories,  the  answer  shall  follow  each  ques- 
tion. Reports  and  accounts  shall  follow  the  orders  or 
decrees  on  which  they  are  based,  when  practicable, 
and  be  followed  by  the  proof  on  which  they  are  taken. 
No  report  of  receivers,  or  other  matter  not  aflfecting 
the  questions  in  controversy,  shall  be  put  in  the  tran- 
script unless  required  by  counsel,  and  then  it  shall 
be  stated  at  whose  instance  it  was  done,  and  the  cost 
thereof  will  be  charged  accordingly. 

5.  The  Clerks  of  the  inferior  Courts  shall  make  out 
and  file  the  transcripts  for  this  Court  within  the  time 
prescribed  by  law,  unless  it  be  shown  to  have  been  im- 
practicable ;  and  no  transcript,  after  it  has  been  filed, 
shall  be  taken  from  the  court-house  by  counsel  engaged 
in  a  cause  without  the  Clerk's  permission  or  a  receipt 
given  therefor ;  and  no  transcript  shall  be  carried  out 
of  the  city  in  w^hich  the  Court  is  held  unless  upon  the 
order  of  the  Court  or  one  of  the  Judges,  or  unless  it  is 
otherwise  directed  by  rule  or  general  order  of  the 
Court,  or  where  counsel  desire  the  record  in  order  to 
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prej)are  brief  required  under  these  rules ;  in  which  case 
they  will  be  allowed  to  take  such  records  without  order 
upon  giving  receipt  therefor  to  the  Clerk. 

6.  When  a  Clerk  of  an  inferior  Court  shall  fail  to 
make  out  and  file  with  the  Clerk  of  this  Court  a  tran- 
script of  the  record  in  any  cause  in  which  the  State  of 
Tennessee  is  a  party,  in  which  an  appeal  is  prayed  and 
granted  in  the  time  and  manner  prescribed  by  law,  no 
cost  will  be  allowed  to  such  Clerk  in  such  case. 

7.  In  all  transcripts,  civil  and  criminal,  hereafter  sent 
to  this  Court,  the  Clerks  of  the  inferior  Courts  shall 
indorse  on  the  same  the  names  of  counsel  for  plaint- 
iifs  and  defendants  in  their  Courts,  and  of  plaintiffs  and 
defendants  in  the  Supreme  Court  (if  known  to  them), 
and  on  their  failure  to  do  so,  they  will  forfeit  their  fees 
in  such  cases. 

8.  When  executions  or  other  process  are  issued  from 
this  Court,  the. Clerk  shall  pay  the  postage  on  such  pro- 
cess necessary  to  get  it  into  the  hands  of  the  oflBicer 
to  whom  directed,  and  tax  the  same  in  the  bill  of 
costs,  and  the  officer  to  whom  execution  or  process  is 
issued  and  returnable  to  this  Court,  shall  pay  the  nec- 
essary postage  for  its  return;  and  if  money  is  collected 
on  an  execution,  it  shall  be  the  duty  of  the  collecting 
officer  to  pay  the  expense  of  returning  it  to  the  Clerk 
of  this  Court  and  make  said  expense  a  part  of  his 
commissions. 

ORDER   OF    BUSINESS. 

9.  The  business  of  each  circuit  will  be  taken  up  and 
disposed  of  by  counties  in  the  order  in  which  they  stand 
on  the  docket.  The  entire  business  of  each  county  will 
be  disposed  of  when  such  county  is  called  before  pro- 
ceeding to  the  business  of  the  other  counties  of  the 
circuit. 

10.  There  will  be  one  call  of  the  docket  of  each 
county  of  every  circuit.  On  that  call  every  cause  will 
be  tried  or  continued.     The  law  causes  will  be  disponed 
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of  before  the  equity  causes  are  called,  and  so  of  the 
equity  causes  before  the  State  causes  are  called.  State 
causes  in  counties  will  be  taken  up  immediately  after 
the  civil  doc)cet  has  been  tried. 

It.  All  causes  in  which  one,  and  not  more  than  two, 
of  the  Judges  are  incompetent,  will  be  tried  by  the 
other  Judges,  with  the  consent  of  the  parties ;  but  if  a 
majority  of  the  Judges  of  the  Court  do  not  agree,  and 
in  cases  where  more  than  two  are  incompetent,  and 
when  counsel  do  not  consent,  such  causes  will  be  certi- 
fied to  the  Governor  for  Special  Judges. 

12.  In  the  case  of  death  or  marriage  of  any  party  to 
a  caus^  pending  in  this  Court,  making  a  revivor  neces- 
sary, and  no  motion  being  made  by  the  party  entitled 
to  revive  by  motion,  as  now  provided  by  law,  the  cause 
may  be  revived  by  scire  facias  or  bill  of  revivor,  as  in 
chancery  cases,  or  by  publication,  as  hereinafter  pro- 
vided. 

13.  If  it  shall  appear  by  the  return  of  the  Sheriff 
upon  the  scire  facias,  or  upon  the  subpoena  under  the 

•  bill  of  revivor,  that  any  defendant  therein  is  not  to 
be  found,  or,  if  it  be  shown  by  affidavit  that  any  of  the 
causes  exist  whicb  are  specified  in  the  first,  second, 
fourth,  and  fifth  subdivisions  of  §4852  of  the  Code  as 
grounds  for  dispensing  with  personal  service  of  process, 
the  Court  in  term  time,  or  Clerk  in  vacation,  may  make 
an  order  requiring  such  party  to  appear  at  a  time  speci- 
fied, and  show  cause  why  the  suit  should  not  be  revived 
against  him  or  her,  a  copy  of  which  order  shall  be  pub- 
lished for  four  consecutive  weeks  in  some  newspaper 
published  at  the  place  where  the  order  is  made,  or  in 
such  other  paper  as  the  Court  or  Clerk  may  order. 

14.  Writs  of  scire  facias  to  revive,  or  against  bill  in 
State  cases,  subpoenas  upon  bills  of  revivor,  and  orders 
of  publication,  if  issued  or  made  in  terms,  may  be  made 
returnable  as  the  Court  may  direct;  if  issued  or  made 
in   vacation,   for  purposes   of   revivor,  such   writs   or 
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orders  of  publicatioa  may  be  made  returnable  to  the 
first  day  of  the  next  term,  or  to  any  specified  rule  day 
in  vacation ;  and,  in  the  latter  case,  after  due  publica- 
tion or  service  of  the  writ,  if  no  defense  be  made,  or 
cause  shown  against  the  revivor,  the  Clerk  may,  at  any 
rule  day  in  vacation  succeeding  such  return  day,  enter 
an  order  reviving  the  cause. 

15.  The  first  Monday  of  every  month  shall  be  a  rule 
day ;  and  the  Clerk  shall  keep  a  rule  docket,  in  which 
he  shall  enter  all  orders  made  under  these  rules. 

16.  The  Clerk  shall  keep  a  motion  docket,  on  which 
shall  be  entered  all  motions  which  are  made  in  Court, 
and  not  at  once  disposed  of.  Thursdays  and  Fridays 
shall  be  motion  days,  when  motions  may  be  made,  and 
the  motion  docket  called.  All  motions  not  disposed  of 
when  made  shall  be  entered  on  the  minutes  and  on  the 
motion  docket,  and  notice  thereof  immediately  be  given 
to  opposite  counsel.  Motions  shall  be  disposed  of  only 
on  written  briefs. 

17.  Petitions  for  rehearing,  before  being  presented  to 
the  Court,  will  be  furnished  to  the  opposite  counsel; 
and  after  both  sides  have  prepared  briefs,  the  record, 
together  \^ith  the  petition  and  briefs,  will  be  presented 
to  the  Court  without  argument.  If  the  Court  deter- 
mines that  the  cause  shall  be  reheard,  the  counsel  will 
be  notified,  and  the  point  or  points  on  which  reargu- 
ment  is  desired  will  be  indicated,  and  the  time  for  the 
reargument  designated.  But  petitions  for  rehearing 
must,  in  all  cases,  be  presented  to  the  Court  within  ten 
days  after  the  opinion  in  the  case  which  is  sought  to  be 
re-examined,  except  decisions  made  within  last  ten  days 
of  the  term,  and,  in  such  cases,  the  petitions  must  be 
presented  as  soon  after  the  decisions  are  made  as  prac- 
ticable. No  such  petitions  will  be  received  on  the  last 
day  of  the  term. 

18.  All  decrees  of  the  Court  will  be  executed  by  its 
own  Clerks,  unless  otherwise  ordered  by  the  Court. 
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BAR   RULBS. 

19.  The  reading  of  the  transcript  will  be  dispensed 
with  preceding  the  argument  of  causes,  but  counsel,  in 
argument,  may  refer  to  and  read  such  parts  of  the  record 
as  may  be  necessary  to  illustrate  or  establish  the  points 
made  and  relied  on. 

20.  The  counsel  for  appellant  or  plaintiff  in  error  in 
all  civil  causes  shall  file  with  the  Clerk  of  the  Court,  at 
least  ten  days  before  the  call  of  the  county  from  which 
the  cause  comes,  a  written  or  printed  brief,  which  shall 
be  attached  by  the  Clerk  to  tlie  transcript.  If  the 
record  be  filed  at  so  late  a  date  as  not  to  permit  the 
brief  to  be  filed  for  the  time  required  before  the  hear- 
ing, then  such  brief  may  be  filed  at  any  time  after  the 
filing  of  the  transcript  and  before  the  cause  is  called  for 
argument.  This  brief  shall  contain,  in  the  order  herein 
stated : 

(1)  A  statement  of  what  the  case  is,  and  the  precise 
points  raised  by  the  pleadings,  with  such  reference 
thereto  as  may  be  necessary ;  the  substance  of  the  ver- 
dict and  judgment  thereon,  or  judgment  without  verdict, 
or  decree,  with  reference  to  pages  of  transcript  whereon 
each  appears. 

(2)  A  statement  of  the  errors  of  fact  or  law  relied 
upon  to  reverse  or  modify  same;  and  in  case  it  is  an 
error  of  fact,  the  brief  shall  refer  to  the  evidence  re- 
lied on  to  show  it,  citing  pages  of  record  on  which  it 
appears.  In  case  it  be  an  error  of  law,  the  proposition 
of  law  relied  on  shall  be  stated,  and  following  such 
propositions  the  authorities  relied  on  to  sustain  the 
same  shall  be  cited.  All  points  of  fact  and  law  thus 
relied  on  shall  be  so  stated,  and  all  authorities  relied  on 
cited ;  but  counsel  will  not  be  confined  to  the  authori- 
ties cited,  nor  required  to  cite  when  there  are  none 
known  to  counsel. 

(3)  When  the  error  is  the  action  of  the  Court  upon 
a  preliminary  motion,  demurrer,  or  plea,  the  substance 
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of  such  motion,  demurrer,  or  plea  shall  be  stated,  and 
the  action  of  the  Court  thereon,  citing  the  pages  of 
transcript  where  same  appears.  When  the  error  alleged 
is  to  the  admission  or  rejection  of  evidence,  the  specifi- 
cation shall  quote  the  full  substance  of  the  evidence 
admitted  or  rejected,  with  citation  of  record  where  the 
evidence  and  ruling  may  be  found.  When  the  error 
alleged  is  to  the  charge  of  the  Court,  the  specification 
shall  set  out  the  part  referred  to,  whether  it  be  instruc- 
tions given  or  instructions  refused,  citing  pages  of  tran- 
script. When  the  error  is  to  a  ruling  upon  the  report 
of  a  Master,  the  brief  shall  set  out  the  exception  to  the 
report,  and  the  ruling  of  the  Court  thereon,  so  that  it 
may  plainly  appear ;  and  if  it  be  a  question  of  fact,  upon 
which  Master  and  Chancellor  have  concurred  or  dis- 
agreed, shall  so  state. 

(4)  When  appellants  or  plaintiffs  in  error  fail  or  re- 
fuse to  file  a  brief  as  required  by  this  rule,  it  will  be 
taken  as  an  abandonment  of  the  appeal  or  writ  of  error, 
as  the  case  may  be.  Errors  not  specified  according  to 
this  rule  will  be  treated  as  waived,  but  the  Court,  at 
its  option,  may  notice  an  error  overlooked  by  counsel. 

(5)  The  counsel  for  a  defendant  in  error  or  appellee 
shall  file  with  the  Clerk  of  the  Court,  at  least  three 
days  before  the  calling  of  the  cause  (if  the  record  is 
filed  in  time ;  if  not,  then  at  any  time  before  the  call- 
ing of  the  cause),  a  brief  in  support  and  defense  of  the 
judgment  or  decree  assailed.  This  brief  shall  be  of 
like  character  with  that  required  of  the  plaintiff  in 
error  or  appellant,  except  that  no  specification  of  error 
shall  be  required,  and  no  statement  of  the  case,  unless 
that  already  filed  is  controverted. 

21.  The  briefs  will  not  be  required  to  be  read,  but 
maybe;  but  all  argument  made  thereon  or  therefrom 
shall  be  entirely  oral  or  entirely  written.  Counsel  will 
be  permitted  to  present  their  arguments  orally  or  in 
writing,  as  they  prefer,  but  they  shall  be  confined  to 
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one  or  the  other  mode  of  argument,  and  to  one  hour's 
time  to  the  side  in  which  to  make  it,  except  when 
Otherwise  ordered  by  the  Court  in  advance  of  trial.  A 
written  argument,  however,  will  not  supersede  the  ne- 
cessity of  a  brief. 

22.  The  reading  of  books  or  reports  of  opinions  in 
Court  is  not  allowed.  Counsel  will  be  permitted  to 
quote  therefrom  as  desired,  but  the  reading  will  not  be 
permitted  unless  demanded  by  the  Court.  When  thus 
called  for,  no  comments  during  the  reading  will  be  al- 
lowed, but  such  comment,  if  any,  shall  precede  or  fol- 
low the  reading. 

28.  The  briefs  of  counsel  shall  be  written  in  a  large 
and  legible  handwriting,  with  black  ink  and  upon  law 
paper,  or  printed  or  type- written.  References  to  text- 
books or  books  of  reports  shall  be  to  the  side  paging, 
if  any ;  but  if  none,  then  to  the  top  paging,  except  that 
in  respect  to  books  which  treat  of  subjects  by  sections. 

24.  Not  more  than  two  counsel  shall  be  heard  on 
each  side  of  a  cause.  This  rule  may  be  relaxed  in  spe- 
cial cases  on  application  to  the  Court.  Other  counsel, 
if  any,  can  file  briefs  or  written  arguments. 

25.  Counsel  may  present  decrees  at  any  time  when, 
the  Court  is  not  engaged  in  hearing  a  cause ;  but  de- 
crees about  which  counsel  do  not  differ  may  be  entered 
without  being  presented  to  the  Court.  The  decrees 
and  judgments  will  be  prepared  by  counsel  of  the  suc- 
cessful party,  and  submitted  to  counsel  on  the  other 
side.  In  the  event  of  disagreement  about  same,  the 
party  disagreeing  shall  note  objections  in  writing,  and 
these,  with  decree  or  judgment  prepared,  and  such 
briefs  as  counsel  on  either  side  may  desire  to  present 
therewith,  will  be  handed  in  to  the  Court,  when  the 
decree  or  judgment  will  be  examined  and  corrected,  if 
necessary,  or  further  instructions  given  counsel.  If 
found  correct,  it  will  be  given  to  the  Clerk,  with  order 
to  enter  it. 


RULES.  777 


26.  Suggestions  of  diminution  of  record  shall  be 
made  before  the  cause  is  called  for  trial,  and  at  such 
time  as  gives  opportunity  to  have  the  record  perfected 
for  the  hearing,  or  the  imperfection  of  the  record  will 
be  waived;  Provided^  however ^  That  any  amendment 
thus  supplied,  brought  before  the  Court  before  the 
cause  is  finally  disposed  of  after  hearing,  may  be  con- 
sidered. 

27.  On  presenting  records  to  one  of  the  Judges,  or  to 
the  Court  in  term  time,  for  writs  of  error  or  writs  of 
error  and  supersedeas,  a  petition  must  accompany  it, 
containing  the  brief  to  be  used  on  trial,  and  attached 
to  record ; .  accompanied  also  by  copy  of  notice  served 
on  opposite  party  or  counsel,  or  such  reasons  given  for 
absence  thereof  as  the  Court  or  Judge  deems  sufKcient 
to  excuse  party  from  giving  notice. 

28.  It  is  ordered  by  the  Court  that  the  Clerk  of  this 
Court  furnish  Clerks  of  inferior  Courts  with  copies  of 
the  rules  of  this  Court  from  two  to  seven,  both  inclu- 
sive. Hereafter  these  rules  will  be  strictly  enforced, 
and  a  penalty  for  a  failure  to  comply  will  be  visited  on 
the  Clerk  so  failing.  A  copy  of  this  order  will  accom- 
pany the  rules. 

29.  It  is  ordered  by  the  Court  that  the  Clerk  promptly 
record  the  written  opinions  delivered  by  the  Court,  and 
that  he  shall  not  sufier  them  to  be  taken  from  his  office 
until  they  are  recorded. 

All  other  written  rules  of  this  Court,  except  so  far  as 
embraced  herein,  are  revoked. 
This  June  12,  1891. 
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Work-house  Law — Effect  of.     Acts  1875,  Ch.  83 723,  724 

ADMINISTRATION. 

See  Administrator ;   Adi'ancenunts, 

1.  Suit  to  sell  decedent^s  lands  to  pay  debts  not  barred  if  brought 
within  seven  years  after  creditor  obtains  judgment  against  the 
estate .    274 

2.  Purchaser  of  lands  descended  from  heirs  necessary  party  to  such 
proceedings,  when 274 

3.  Purchaser  from  heir  acquires  indefeasible  title  if  he  purchased 
bona  fide 274 

4.  Grant  of  letters  of  by  County  Court  not  subject  to  collateral 
attack      311,  576. 

5.  Representative  character  can  be  put  in  issue  in  proper  cases  by 
plea  of  ne  ungues  administrator 312 

6.  Estate,  having  been  charged  with  premiums,  held  entitled  to 
loss-money  on  fire  policy  taken  out  in  another's  name     ....    462 

ADMINISTRATOR. 

See  Administration, 

1.  Profert  of  letters,  if  made  in  original,  need  not  be  repeated  in 
amended  declaration 1 18 

2.  Profert  of  letters,  manner  of  making  approved 118 
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ADM  INISTR  ATOR—  Cmtinued, 

3.  Representative  character  of  admitted  in  suit  at  law,  unless  put 

in  issue  by  plea 118 

4.  Personally  liable  upon  his  note  given  for  debt  of  estate  ....    284 

5.  But  his  personal  liability  is  limited  to  creditor's  pro  rata  of  as- 
sets, when  estate  proves  insolvent,  unless  there  was  other  consid- 
eration  for  the  note 284 

6.  But  assets  are  presumed  sufficient  in  absence  of  proof  to  con- 
trary     284 

7.  After  assets  are  shown  insufficient,  the  burden  is  upon  the  cred- 
itor to  show  additional  consideration  for  note 284 

8.  Creditor's  surrender  of  his  supposed  partnership  lien  upon  the 
assets  is  not  sufficient  as  additional  consideration  when  no  spe- 
cific partnership  assets  came  to  administrator's  hands 284 

9.  Appointment  of  proved  prima  facie  by  production  of  his  let- 
ters  575 

10.  Appointment  of  not  subject  to  collateral  attack,  when    .    .311,  575 

11.  What  attack  is  collateral ;  an  example 576 

12.  Cannot  maintain  suit  or  prosecute  appeal  upon  pauper  oath  .   .    664 

ADMISSIONS. 
By  failure  of  pleadings  at  law  to  deny 118 

ADOPTION. 

Adopted  child,  thought  next  of  kin  to  the  adopting  parent,  is  not 
next  .of  kin  to  children  of  that  parent's  blood 446 

ADVANCEMENTS. 

1.  Valued  as  of  date  when  made loi 

2.  But  bear  interest  on  that  valuation  only  from  date  of  decedent's 
death loi 

3.  An  illustration  of  both  propositions loi 

ADVERSE  POSSESSION. 

See  Limitations^  Statute  of, 

1.  Held  under  color  of  title  operates  to  its  boundaries 167 

2.  Held  without  color  of  title  confined  to  actual  visible  limits    .    .     167 

3.  Within  apparent  boundaries  of  grant,  but  upon  excluded  lands, 
eflfect  of 206 

4.  Upon  interlap  of  grants  generally  considered 20$,  206 

5.  Upon  right  of  way  of  railroad  company.    ^^  Eminent  Domain  .    293 

AFFIDAVIT. 

See  Abatementy  Plea  in  ;  Attachment. 
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AGENCY. 

1.  Agent  may  verify  plea  in  abatement  for  his  principal     ....    668 

2.  Agent  employed  by  a  bank  to  make  collection  for  a  customer  at 
distant  point  is  the  customer's  and  not  the  bank's  agent     .    .    .    6io 

ALIMONY. 

1.  Lands  sold  for  are  not  sold  for  debt,  and  therefore  not  subject 

to  redemption 570 

2.  Prayer  for  sale  in  bar  of  redemption  is  not  necessary  in  such 
case 570 

3.  Irregular  sale  for  not  subject  to  collateral  attack 570 

4.  How  decreed  under  our  statutes 570 

5.  When  it  assumes  the  nature  of  a  debt 570 

AMENDMENT. 

1.  Of  declaration  (see  Z>^f/tfr«//V«j) 118 

2.  Relates  to  commencement  of  suit,  when 312 

3.  Of  certificate  and  caption  of  deposition,  proper  practice   .    .    .  575 

4.  Of  verification  of  plea  in  abatement  allowable 668 

ANCIENT  DEED. 
See  Deeds, 

ANSWER. 

1.  Defense  of  outstanding  title  available  under  general  denial  of 
answer  to  an  ejectment  bill 168,  411 

2.  To  ejectment  bill,  defenses  that  may  be  made  under,  generally,  381 

3.  When  plea  in  abatement  should  not  be  accompanied  by     .    .    .  669 

4.  Waiver  of  oath  to,  effect  of 669 

5.  Defense  of  prematurity  of  suit  effectually  made  by 669 

6.  Replications  to  abolished 669 

APPEAL. 

1.  Discretionary  brings  up  entire  case,  including  adjudications  by 
prior  interlocutory  decrees     .  , 64 

2.  Cannot  be  prosecuted  upon  pauper  o^th  by  an  administrator     .    664 

3.  Of  tax-payer  from  assessment  of   his  property  for  back  taxes 
(see  Taxations) 707,  708 

APPOINTMENT. 

1.  Of  Attorney-general  pro  iem.,  sufficiency  of  order 547 

2.  Of  administrator,  production  of  his  letters /rwrw  facie  evidence 

of 575 

3.  Of  administrator  not  subject  to  collateral  attack,  when    .    .311,  576 
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ARGUMENT  OF  COUNSEL. 

1.  Opening  and  closing  of  accorded  to  proponent's  counsel  upon 
trial  of  issue  of  devisctvit  vel  non 132 

2.  Even  where  the  due  execution  of  the  propounded  will  is  ad- 
mitted, and  the  controversy  is  over  the'genuineness  of  a  revok- 
ing will 132 

3.  For  State,  commenting  upon  defendant's  failure  to  testify,  error, 
when 231 

4.  For  State,  referring  to  Cincinnati  riot,  not  erroneous  .....    548 

ARMS,  CARRYING. 

Conviction  of  miller  for  carrying  pistol  while  at  work  in  mill,  where 
he  ate,  slept,  and  was  usually  employed,  sustained  ......    367 

ASSESSMENT. 

See  Taxation, 

ASSIGNMENT  OF  ERRORS. 

1.  Paper  copied  into  record,  though  defectively  certified,  will  not 
be  excluded  from  consideration,  unless  error  is  assigned  upon 

it f    ,  168,   169 

2.  Example  of  a  sufficient  assignment  of  error 206 

3.  If  good  in  itself,  not  vitiated  by  statement  of  insufficient  rea- 
sons   206,  207 

4.  Must  show  upon  its  face  that,  prima  facie^  the  action  of  the 
lower  Court  is  erroneous,  or  state  some  reason  why  it  is  claimed 

its  action  is  erroneous 671 

5.  Examples  of  bad  assignments  of  error 671 

ATTACHMENT. 

1.  Affidavit  for,  insufficient  upon  motion  to  quash,  which  avers  in-    • 
formation  and  belief  of  cause  for  attachment,  but  does  not  aver 

the  existence  of  such  cause  upon  information  and  belief  .    .    .    466 

2.  Plea  in  abatement  of  construed  to  be  a  pure,  negative  plea,  668,  669 

3.  When  plea  in  abatement  to  an  attachment  bill  should  be  sup- 
ported by  answer 669 

4.  Decree  for  debt  not  given  upon  failure  of  an  attachment  for 
debt  not  due,  where  prematurity  of  suit  is  pleaded 669 

ATTORNEY. 

See  Argument  of  Counsel. 

1.  May  verify  plea  in  abatement  for  client,  when  personally  cog- 
nizant of  the  facts 668 

50—5  p 
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ATTORNEY— CoH/inufi/, 

2.  Fees  of,  when  allowed  and  when  not  allowed  for  services  ren- 
dered a  trustee  in  the  execution  of  the  trust 64. 

3.  Fees  of  yield  precedence  to  mechanic's  lien,  when 453 

ATTORNEY-GENERAL. 

A  sufficient  order  appointing  an  Attorney-general/r<>  fgm 547 

BANKS  AND  BANKING. 

1.  Incorporated  bank,  though  guilty  of  taking  usury,  not  liable  to 
penalties  therefor  imposed  by  Acts  1859-60,  Ch.  129 278 

2.  That  .Act  applies  to  others  than  corporations,  and  its  purpose 
was  to  restore  private  banking 278 

3.  Liability  of  resident  bank  for  acts  of  an  agent  intrusted  with 
collection  of  its  customer's  claims  at  a  distant  point — case  in 
judgment 609 

4.  Bank  receiving  for  collection  a  sight-draft,  accompanied  by  bill 
of  lading,  should  not  surrender  the  latter  until  draft  is  bo^h 
accepted  and  paid 609,  610 

5.  But  accompanying  bill  of  lading  may  be  surrendered,  in  absence 

of  directions  to  contrary,  upon  acceptance  of  a  time-draft  .   609,  610 

6.  If  bill  of  lading  is  deliverable  to  consignee,  or  by  him  specially 
indorsed,  it  should  be  retained  until  payment,  even  of  a  time- 
draft    609,  610 

7.  Bank  receiving  of  customer  draft  for  collection  at  distant  point 

is  authorized  to  select  agent  for  customer  to  make  collection    .    610 

8.  And  such  agent  is  the  agent  of  the  customer,  and  not  of  the 
bank 610 

9.  And  if  selected  with  due  care,  bank  is  not  responsible  to  cus- 
tomer for  his  negligence 610 

10.  Collecting  bank,  accepting  drawee's  check  in  payment  of  draft, 

is  not  liable  to  customer  unless  injury  results 610 

11.  Bank  directors,  their  duties  and  responsibilities  considered  gen- 
erally   631 

12.  Responsibility  of  for  cashier's  acts '  .    .    631 

13.  Though  negligent,  are  not  responsible  unless  loss  results  from 
their  negligence 631,  632,  633 

14.  Not  responsible  for  overchecks  of  customers  permitted  by  cash- 
ier, when 632,  633 

15.  Not  chargeable  with  notice  of  what  appears  on  bank  books, 
when 633 

16.  Not  responsible  for  money  loaned  by  cashier  to  himself  without 
their  knowledge 635 


INDEX.  78t 


BANKS  AND    BANKING- G7«/m«/f</. 

17.  Order  of  to  cashier  to  loan  generally  not  authority  to  loan  to 
himself 633 

18.  Cashier,  duties  and  responsibilities  of,  generally 632 

19.  His  responsibility  as  to  overchecks  by  customers 632 

20.  As  tD  loaning  money  to  himself  or  his  firm 632 

BILL  OF  EXCEPTIONS. 

1.  Charge  of  Court,  though  copied  into,  not  part  of,  when    ...     119 

2.  May  be  signed  and  Hied  at  any  time  during  trial  term,  unless  a 
rule  of  Court  provides  otherwise 151 

3.  This  rule  is  not  changed  by  Acts  of  1885,  Ch.  65,  requiring 
appeal  bond  to  be  given,  or  pauper  oath  to  be  taken,  within 
thirty  days  after  decree 151 

4.  Should  contain  only  such  facts  as  are  material  to  the  questions 
raised '  .    .    .    .    .    479 

BILL 'of  LADING. 

1.  Accompanying  draft,  duty  of  collecting  bank  with  reference  to 

its  surrender 609,  610 

2.  Containing  clauses  exempting  carrier  from  loss  by  fire,  con- 
strued   I,  2 

BILLS  AND  NOTES. 

1.  Of  administrator  for  debt  of  the  estate,  his  liability  thereon .  .    284 

2.  Drawee's  liability  to  third  persons  injured  by  use  of  his  check 
given  and  used  for  an  unlawful  purpose 393 

3.' Drafts  accompanied  by  bills  of  lading,  duty  of  collecting 
bank 609,  610 

4.  Drafts  payable  at  distant  point,  duties  and  responsibilities  of 
home  bank  receiving  same  for  transmission*and  collection     .    .    610 

BONDS,  OFFICIAL. 

See  Clerk  and  Master. 

1.  Additional  bond  of  Clerk  and  Master,  sureties  upon  liable 
equally  with  sureties  upon  original  bond 393 

2.  Special  bond  of'  Clerk  and  Master,  sureties  upon  primarily  lia- 
ble as  to  the  particular  fund  it  was  given  to  secure 393 

BOUNDARY. 

1.  Horizontal  survey  determines  upon  calls  for  distance  only .    .    .    170 

2.  Determined  by  course  and  distance,  in  absence  of  other  con- 
irolling  calls 170 
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BOUN  D  A  R  Y—  Continue  J. 

3.  Call  for  an  ascertainable  line  prevails  over  call  for  course  .    .    .    259 

4.  Long  acquiescence  in  a  line  by  interested  parties  a  potent  fac- 
tor in  determining  its  location 259 

BRIDGES. 

Superstructure  of  placed  across  navigable  river  upon  exempt  piers, 
subject  to  taxation 253 

BROTHER  AND  SISTER. 

See  Domestic  Relations 478 

BURDEN  OF  PROOF. 

1.  Upon  party  averring  negligence 2,  3,  632 

2.  Upon  party  averring  an  exception  of  land  out  of  boundaries  of 
grant  to  prove  and  locate  the  excepted  claims 205 

3.  Upon  purchaser  to  show  that  purchase  of  decedent's  land  from 
heir  was  bonafidey  when  creditors  are  interested 274 

4.  Upon  administrator  who  has  given  note  for  debt  of  the  estate, 
to  show  insufficiency  of  assets  and  consequent  failure  of  consid- 
eration     2S4 

5.  But  shifts  to  creditor  to  show  additional  consideration  when 
administrator  has  established  insufficiency  of  assets 284 

6.  Upon  plaintiff  in  ejectment  to  prove  abandonment  of  outstand- 
ing title  set  up  in  defense 411 

7.  Upon  contestants  to  r^but  presumption  of  knowledge  of  con- 
tents of  will  on  part  of  testator 584,  585 

8.  Upon  proponent  to  show  testator's  knowledge  of  and  assent  to 
provisions  of  will,  when 584,  585 

CARRYING  ARMS. 

See  ArmSf  Carrying 367 

CASES. 

Overruled. 

1.  Battelle  z/.  Youngstown  Rolling  Mill  Co.,  16  Lea,  35.5   .    .    .    304 

2.  Lester  v.  Cummings,  8  Hum.,  384 466 

3.  Huskey  v.  Lanning,  8  Bax.,  187 664 

Disapproved  and  Criticised. 

1.  Hite  V.  State,  9  Yer.,  202 547 

2.  Staggs  V.  State,  3  Hum.,  374 547 

3.  Pippin  V.  Slate,  2  Sneed,  45 547 

4.  Wilson  V,  Frazier,  2  Hum.,  31 576 
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.CERTIFICATE. 

1.  To  deposition,  defective,  when 107 

2.  Amendment  of,  when  and  how  made 575 

3.  Of  acknowledgment  of  deed  void,  when 411 

CERTIORARI  AND  SUPERSEDEAS. 

1.  To  quash  execution  which  has  been  satisfied  in  part no 

2.  Judgment  entered  upon  supersedeas  bond  for  remainder  where 
execution  is  quashed  in  part  only 1 10 

CHAMPERTY. 

1.  Lands  held  under  grant  or  decree  are  held  under  *'deed,  devise, 

or  inheritance'*  within  meaning  of  our  champerty  laws  .   .    .    .     168 

2.  Presumption  of  champertous  character  of  sale  of  lands  by  non- 
residents which  are  adversely  holden  is  not  rebutted  by  showing 
sale  bona  fide  as  between  the  parties,  but  it  must  be  bona  fide  as 
regards  the  champerty  laws 168 

CHANCELLOR. 

See  Chancery  Court. 

CHANCERY   COURT. 

See  Ans7uer;   Clerk  and  Master ;   Injunction, 

Jurisdiction  and  Powers. 

1.  Acquires  jurisdiction  of  suit  brought  by  trustee  against  cestui 
^ue  trust  seeking  advice  and  administration  of  an  unambiguous 
trust  so  far  as  to  render  valid  decrees  therein,  if  there  is  no 
objection  by  defendants      63 

2.  And  such  decrees  are  binding  upon  infant  defendants    ...      63 

3.  And  trustees'  settlements,  made  and  confirmed  in  such  suit, 
are  of  the  nature  and  import  the*  verity  of  decrees,  and  are 
not  subject  to  attack  otherwise  than  as  decrees 63 

4.  Cannot  grant  relief  upon  bill  taken  ^ro  confesso  if  it  aver  no 
cause  of  action 2 

5.  Cannot  alter  even  an  interlocutory  decree  at  a  term  subsequent 

to  its  rendition 64 

6.  Will  not  appoint  guardian  for  infants  who  are  properly  cared 

for  by  a  testamentary  trustee  of  their  property 65 

7.  Jurisdiction  of  over  unknown  parties  depends  upon  strict 
compliance  vith  statutes  as  to  publication 166 

S.  Chancellor  has  no  jurisdiction  of  motion  to  dissolve  injunction 
at  chambers  unless  five  days'  notice  has  been  given     ....    237 
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CHANCERY  COURT— Jurisdiction  and  Powers— Ctf«/*«f/^</. 

9.  Has  no  jurisdiction  of  issue  of  dnisavit  vel  non^  not  even  since 
Act  1877,  Ch.  97,  or  when  other  matters  of  purely  equitable 
cognizance  are  joined  in  the  bill 622 

10.  Acts  1877,  Ch.  97,  enlarging  its  jurisdiction,  liberally  con- 
strued   622 

11.  Has  exclusive  jurisdiction  of  suits  by  creditors  and  share-hold- 
ers of  corporation  against  its  directors  to  recover  for  loss 
caused  to  the  corporation  by  their  negligence 630 

12.  Has  inherent  power  to  make  all  reasonable  rules  of  practice  .    670 

13.  Has  full  power  to  impose  terms  upon  extending  time  to  take 
evidence  upon  application  of  a  delinquent  party 669 

Pleadinc;  and  Practice. 

1.  Defenses  available  under  and  by  answer 168,  411,  669 

2.  Exceptions  to  Master's  report  held  bad  in  substance  and  pre- 
sented too  late 394 

3.  Rule  stated  as  to  accompanying  plea  in  abatement  with  an- 
swer      669 

4.  Waiver  of  defendant's  oath  to  answer,  operates  as  waiver  of 
answer  in  support  of  plea  in  abatement      669 

5.  Example  of  negative  plea  in  abatemen\  that  should  not  be 
supported  by  answer 668,  669 

6.  Discretionary  terms  imposed  upon  delinquent  party  whose 
application  for  extension  of  time  to  take  evidence  is  granted.  669 

7.  Replications,  though  abolished  as  to  answers,  are  proper  to 
pleas 669 

8.  Jury  trial,  demand  for  may  be  regulated  by  reasonable  rules 

of  Court 670 

9.  Example  of  a  reasonable  rule  on  this  subject 670 

10.  Statute  regulating  demand  for  not  applicable  to  Chancery 
Courts 670 

11.  Demand  for  must  be  made  in  open  Court  and  within  the  re- 
quired time 670 

12.  Demand  for  made  in  replication  to  plea  on  file  is  not  suffi- 
cient         670 

CHANCERY  SALE. 

See  Redemption  of  Land. 

1.  Though  irregular,  valid  upon  collateral  attack 570 

2.  Decree  fur  barring  redemption  erroneous  unless  prayed  for  .    ,    443 
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CHARGE  OF  COURT. 

1.  Not  part  of  record,  though  copied  into  transcript,  unless  made 

so  by  the  bill  of  exceptions Il8 

2.  Judges  should,  in  charging  juries,  follow  the  long-settled  and 
well  understood  language  in  which  the  familiar  doctrines  of  the 
law  have  been  expressed i6i,  698 

3.  Must  follow  decisions  of  another  State  in  conflict  with  our  own, 
when 235 

Erroneous,  When. 

1.  As  to  fellow-servant  doctrine 114 

2.  As  to  preponderance  of  evidence  in  civil  case 132 

3.  As  to  reasonable  doubt  in  criminal  case 69$,  704 

4.  As  to  self-defense 161 

5.  Mistaking  comparative  for  contributory  negligence 245 

6.  As  to  observance  of  statutory  precautions  by  railway  com- 
panies   301 

7.  Refusal  to  give  additional  request 704 

Not  Erroneous,  When. 

1.  As  to  self-defense 549 

2.  As  to  impeachment  of  defendant's  testimony  in  a  criminal  case,  549 

3.  Meagerness  of  in  a  civil  case 585 

CHILDREN. 

See  Parent  and  Child, 

CIRCUIT  COURT. 

1.  Has  original  jurisdiction  to  an  unlimited  amount  to  condemn 

to  sale  lands  levied  on  by  Justice's  execution 566 

2.  And  a  single  order  of  condemnation  is  sufficient  when  same 
plaintiff  has  several  levies  on  same  land 5^ 

CLASS  LEGISLATION. 

When  '*law  of  the  land  "  and  constitutional 499,   500 

CLERK. 

Fees  of  for  transcripts  for  Supreme  Court  will  be  disallowed  unless 
the  work  is  properly  done 479 

CLERK  AND  MASTER. 

1.  Liability  of  sureties  upon  his  bonds — general  and  special,  orig- 
inal and  additional — determined 393 

2.  Default  of  visited  upon  parties  furnishing  him  with  check  for 

use  in  making  his  financial  report 394 

3.  Exception  to  report  of  held  insufficient  and  waived 394 
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CLOUD  ON  TITLE. 

See  Res  Adjuduata. 

CODE  CONSTRUED. 

Administration — Heir's  conveyance  of  decedent's  land.  3^2435, 3094 
(M.  &V.);  M1765,  2256(T.  &S.) 274 

Alimony — Method  of  assigning.  §?  3325-»3327  (M.  &  V. ) ;  |§  2468- 
2470  (T.  &S.) 570 

Appeal — Discretionary  brings  up  entire  case.  I3874  (M.  &  V.); 
83157  (T.&S.) 64 

Attorney-general /r<? /^w. — Appointment  of.  ?J4733»  6083  (M.  & 
v.);  §§3962,  5242  (T.&S.) 547 

Certiorari  and  Supersedeas — Quashing  execution — ^Judgment  on 
bond.     2?3852-3854(M.  &  v.);  213136-3138  (T.&S.)   ....    no 

Champerty — Non-resident's  sale.  §§  2448,  2449  (M.  &  V.) ;  §J  1779, 
1780  (T.&S.) 168 

Chancery  Court — Jurisdiction.  Defisazii  vel  n<m.  ^2173,  2180, 
4201,  4227  (T.  &  S.) ;  §23013,  3020,  4980.  4999  (*^*-  &  V.)  .    .    .    622 

Chancery  Practice — Abolition  of  replications.  2{5o65,  5136,  5177 
(M.  &  V.j;  2^4322,  4393»  4432  (T.  &S.) 669,  670 

Condemnation  of  Land — Circuit  Court's  jurisdiction.  j|| 3973, 3976 
(M.&V.);-J§  3080-3083  (T.&S.) 566 

Contempt— What  is.     §4881  (M.  &  V.) ;  g  4106  (T.  &  S.)    ....    543 

County  Court — Jurisdiction  of  statutory.      J  207  (M  &  V.);  §  127 

(T.&S.) 597 

County  Court — ^Jurisdiction  generally.     (See  statutes  cited  on  p. 

597) 597 

Criminal  Court — Power  to  punish  contempt.     §4882  (M.  &  V.); 

24i07(T.  &S.) 543 

Deeds— Valrd  without  registration.  §2887  (M.  &  V.);  J  2072  (T. 
&S.) 4ir 

Deposition — Defective  certificate  of  probate.  §4602  (M.  &  V,); 
23848  (T.  &  S.) 107 

Descent  and  Distribution  —  Adopted  child.  J}  3278,  4388-4390 
(M.&  v.);  §22429,  3643-3645  (T.&S.) 446 

Ejectment— General  issue.     §39^3  (M.  &  V.)  ;  §3239  (T.  &  S.)    .    411 
Evidence — Rules  of  in  criminal  cases.     2^221   (M.  &  V.) ;  §537^ 

(T.  &  S) 549 

Grand  Jury — Mode  of  selection.     24253  (T.&S.) 547 

Homestead — In  lands  held  jointly  by  husband  and  wife.  §§  2935- 
2937,  2946  (M.  &V.)  ;  22  2113a  ^/j^^.  (T.  &S.) 82 
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CODE  CONSTRUED— C^«A»«^^. 

Imprisonment — At  hard  labor  as  punishment.     §6259  (Nf.  &  V.); 

i  5413  (T.  &  S.) 723 

Jury  Trial — Method  of  demanding.     §?  3602-3605  (M.  &  V. )     .    .    670 

Life  Insurance — Exemption  of  to  widow.     §§3i35f  3335»  333^  (M. 
&V.);  g?  2294,  2478,  2479  (T.&S.) 470 

Limitations,  Statute  of — Sale  of  land  to  pay  debts.     2§3ii9i  34^3 
(M.  &  v.);  2^2281,  2786  (T.  &S.) 274 

Limitations,  Statutes  of — Remainder-man's  suit.    §3451  (M.  &  V.) ; 
|2757(T.  &S.) 167 

Mechanic's  Lien — Attaches  to  what.     §2739  (M.  &  V.);   J  1981 
(T.  &S.) ; 453 

Official  Bond— Liability  of  sureties.     J?  372,  966-971   (M.  &  V.) ; 
^330,  778-783  (T.&S.)      393 

Pleadings — Admissions  by   failure   to   deny.     §  3620   (M.   &  V.) ; 
g29io(T.  &S.) 118 

Pleadings — After  plea  in  abatement  overruled.     §5138  (M.  &  V.); 
§4395  (T.&S.) 305 

Profert — Objection  to,  when  made.     §3599  (M.  &  V.);  2  2893  (T. 
&S.)      118 

Publication — As  to  unknown  parties.     §§5095,  5096,  5101  (M.  & 
v.);  §§4352,  4353*4358  (T.&S.) 166-168 

Railroads — Statutory  precautions.     §1298  (M.  &  V.);  §1166  (T. 

&S.) 30^  370,  371 

Redemption  of  Land—  Sale  for  alijnony.     §  2947  (M.  &  V.) ;  i  2124 

(T.  &  S.) 570 

Registration — Acknowledgment   for.     §§2853,    2863   (M.   &  V.); 
^§2040,  2050  (T.  &  S.) 4" 

Registration— For  twenty  years.    JJ  2843,  2898  ( M.  &.  V. ) ;  §J  2032, 
2084  (T.  &S.) 412 

Rule  in  Shelly's  Case— Abolition  of.     J  2814  (M.  &  V.)  ;  §  2008  (T. 
&  S.) 270 

Settlements  of  Trustee — Prima  facie  correct.     §4535  (M.  &  V.)  ; 
J3786(T.  &S.)      64 

Usury — Incorporated  banks  not  subject  to  penalty.     J§  2486-2488 

(M.  &  v.);  ?i829(T.  &S.) 278 

Verdict— Setting    third   aside.      §3853    (M.    &   V.);     §3122    fF. 

&S.) 312,  313 

Wills,  Foreign — Probate  and  operation  of.     §23022  et  seq,^  3035 

(M.  &  v.);  \2\%2et5eq.,  2195  (T.  &  S.) 166,  204 

Wills— Probate  of.     §§3012,  3018  (M.  &  V.);  §$2171,  2172,  2178 

(T.  &  S.) 584 
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CODE  CONSTRUED— r^/f/zin/^-^/. 

Wills— Devises  over.     ?  2815  (M.  &  V.) ;  2  2009  (T.  &  S.)  .    .    .    .    220 
Work-house  Law — Repealing  eflect  of.     {§6259,  6264  et  seq,  (M.  & 
v.);  ?54i3(T.  &S.) 723 

COLLATERAL  ATTACK. 

*l.  Upo.i  grant  of  letters  of  administration  by  County  Court  not 
available 311,  $76 

2.  Upon  judicial  sale  of  lands,  merely  irregular,  ineffectual   .    .    .    570 

3.  Examples  of  collateral  attacks  upon  grant  of  letters  of  adminis- 
tration      311,  576 

COMMLSSIONER  OF  INSURANCE. 
See  Insurance  Commissioner, 

COMMON  CARRIER. 

1.  Not  liable  for  loss  by  fire,  if  protected  by  a  valid  fire  clause  ex- 
emption, unless  Bre  was  caused  by  his  negligence     I 

2.  And  the  plaintiff  must  both  aver  and  prove,  in  such  case,  that 

the  fire  causing  loss  resulted  from  carrier's  negligence    ....        2 

3.  Fire  clause  exempting  carrier  from  liability  for  loss  of  cotton  by 
fire  *'  while  at  depots,  stations,  yards,  landings,  warehouses,  or 
in  transit,"  covers  the  cotton  while  in  warehouse  for  compression 

for  shipment,  when '. 2 

4.  Fire  clause  exemption  is  prima  facie  valid  and  supported  by 
sufficient  consideration,  when  found  in  through  bill  of  lading 
granting  through  rates 2 

5.  Obligations  and  rights  of  as  regards  insurance  of  goods  held 

for  shipment 3-6 

6.  May  insure  entire  interest  in  goods 4 

7.  Insurance  by  covers  entire  interest  unless  specially  restricted  to 
carrier's  risk  or  interest 4 

8.  Parol  evidence  not  admissible  to  limit  terms  of  policy  if  there 

be  no  ambiguity 4 

9.  And  such  insurance  will  inure  to  owners'  benefit,  when      ...        4 

10.  And  carrier  must  make  proof  of  loss,  collect  the  money,  re- 
imburse himself,  and  hold  surplus  in  trust  for  owners  ....        4 

11.  Not  liable  for  warehouseman's  default  to  take  out  insurance  for 
owners,  when -. 5 

12.  Liable  to  consignor  for  value  of  goods  negligently  delivered  to 
fraudulent  purchaser,  when 126 

13.  But  his  liability  is  secondary  to  that  of  the  fraudulent  purchaser 
and  his  confederates,  where  all  are  jointly  sued 126 
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CONDEMNATION  OF  LAND. 

1.  Circuit  Court's  jurisdiction  of,  original  and  unlimited  in  amount.  5^^ 

2.  A  single  order  is  sufficient  when  same  plaintiff  has  several  exe- 
cutions levied  on  same  land 566 

CONDITIONS. 

Stipulations  in  mining  lease  held  to  be  conditions,  not  covenants  .    382 

CONSIDERATION. 

Of  note  given  by  administrator  for  debt  of  the  estate,  what  is  suf- 
ficient   !   .    .    284 

CONSTITUTIONAL  LAW. 

Clauses  Construed. 

Art.  I.,  J  8.  Violated  by  road  law  of  1889  (Acts  1889,  Ch.  71, 
?8) , 157 

Art.  I.,  §8.  Violated  by  Acts  1885,  Ch.  88,  regulating  distribu- 
tion of  estates  of  lunatics,  etc 499 

Art.  I.,  §9.  Violated  by  comment  upon  defendant's  failure  to 
testify  in  criminal  case 231 

Art.  L,  §2  6,  8.  Not  violated  by  statute  forbidding  Courts  to 
set  aside  third  verdict  upon  the  facts  alone 313 

Art.  I.,  J  8.  Not  violated  by  statute  authorizing  Criminal 
Judges  to  imprison  convict  at  hard  labor  as  punishnient  for 
misdemeanor 7^3 

Art.  I.,  J§  8,  21.  Not  violated  by  special  Act  extending  bound- 
aries of  existing  municipal  corporation 487,  488 

Art.  I.,  §8.     Requisites  of  class  legislation  under 500 

Art.  II.,  §2.  Department  clause  not  violated  bylaw  forbid- 
ding Courts  to  set  aside  third  verdict 313 

Art.  II.,  §  19.  Not  violated  by  passage  at  extra  session  of  law 
rejected  at  the  previous  regular  session  of  the  Legislature  .    .    488 

Art.  II.,  §  28.  Legislative  power  to  release  or  exempt  property 
from  taxation t 597 

Art.  VI.,  ^  I.     Jurisdiction  of  County  Courts 597 

Art.  VI.,  §5.  Appointment  of  Attorney-general /m /<w«.  Or- 
der held  sufficient 547 

Art.  X.,  §4.  Provisions  for  formation  and  protection  of  coun- 
ties construed  .    ." 259 

Art.  XL,  J  8.  Not  violated  by  special  Act  extending  limits  of 
municipal  corporation 487 

Art.  XL,  §8.     Requisites  of  class  legislation  under 500 


796  INDEX. 

CONSTITUTIONAL  LAW— Clauses  Construed— a»«AV*w</'. 

Art.  XL,  §^9,  10.     Legislative   power  to  release  or  exempt 
property  from  taxation 598 

Art.  XL,  §  11.     Homestead  in  undivided  interests  ....  82,  337 

General  Principles. 

1.  Measure  and  limits  of  legislative  power  defined 497 

2.  Statutes  may  not  be  declared  unconstitutional  unless  violative 

of  some  clause  of  the  Constitution  itself 497 

3.  The  true  office  of  a  Constitution  stated 497 

4.  Essentials  of  valid  class  legislation ■  .    .    500 

5.  Private  property  cannot  be  taken  except- by  "the  law  of  the 
land  '* 499 

6.  Definition  of  "law  of  the  land'* 499 

7.  A  statute  is  not  the  law  of  the  land  that  takes  private  property 

for  private  use,  or  is  objectionable  class  legislation 499 

8.  Taking  private  property  for  private  use  is  impliedly  prohibited 

by  Constitution 500 

9.  Legislature  has  no  power  to  abolish  a  county 237 

10.  General  and  special  laws  for  extending  limits  of  municipal 
corporation  may  co-exist 487 

Statutes  Declared  Unconstitutional. 

1.  Acts  1889,  Ch.  71,  §8  (Road  Law) 157 

2.  Acts  1889,  Ch.  34,  changing  line  between  Roane  and  Ander- 
son Counties 259 

3.  Acts  1885,  Ch.  88,  affecting  distribution  of  estates  of  lunatics  .    498 

Statutes  Declared  Constitutional. 

1.  Acts  1890  (Extra  Session),  Ch.  $^,  extending  corporate  limits 

of  Nashville 487 

2.  Statute  forbidding  Courts  to  set  aside  three  verdicts  (§3835 
(M.  &  v.),  and  §3122  (T.  &  S.),  Code.) 313 

CONSTRUCTION. 

1.  Of  Statutes.     See  Stattttes, 

2.  Of  Wills.     See  Wills,    * 

3.  Policies  of  Insurance.    See  Insurance, 

4.  Of  Judgments.     %t^  Judgments, 
CONTEMPT  OF  COURT. 

1.  To  prevent  or  to  attempt  to  prevent  attendance  of  subpoenaed 
witness'is 543 

2.  Even  when  witness  resides  and  acts  are  done  outside  the  State  .    543 

3.  Criminal  Courts  have  same  power  as  Circuit  Courts  to  punish 

for  contempt 543 
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CONTINUANCE. 

Not  waiver  of  plea  in  abatement  already  filed 304 

CONTRIBUTION. 

i 

Among  sureties  upon  Clerk  and  Master's  several  bonds,  how  made.  393 

CONTRIBUTORY  NEGLIGENCE. 
See  Negligence, 

CONVICTS. 

For  misdemeanor  punishable  by  Judge  by  sentence  of  imprisonment 
at  hard  labor  in  work-house 723 

COPIES. 

See  Deeds, 

CORPORATIONS. 

See  Banks  and  Banking  ;  Municipal  Corporations, 

1.  Entitled  to  benefit  of  recovery  in  suit  brought  by  creditor  or 
share-holder  to  recover  of  directors  damages  resulting  to  corpo- 
ration from  their  negligence  in  management  of  the  corporate 
affairs 630 

2.  Such  suits  can  be  maintained  only  in  equity 630 

3.  And  only  where  corporation  refuses,  upon  proper  demand,  to 
bring  the  suit,  or  is  disabled  to  sue 630 

4.  Demand  to  sue  must  be  made,  in  case  of  a  going  corporation,  0/ 

its  board  of  directors,  and  not  merely  of  its  president    ....    630 

5.  And  in  case  of  an  insolvent  corporation  that  has  assigned,  the 
demand  must  be  made  of  the  assignee 630 

6.  Discretion  of  board  of  directors  as  to  bringing  suit  is  large,  but 
that  of  the  assignee  is  small 630 

7.  Dividends  wrongfully  paid  cannot  be  recovered  by  or  on  behalf 

of  share-holders 631 

8.  Statute  of  limitations  of  six  years  protects  directors  against  all 
suits  for  negligence 631 

CORROBORATION. 
See  Witness, 

COUNTY. 

1.  Legislature  cannot  abolish  and  partition  a  county 237 

2.  Area  of,  cannot  be  reduced  below  constitutional  minimum  either 

by  County  Court  or  Legislature 259 

3.  May  lose  right  to  recover  its  territory  by  laches 259 
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COU  N  T  Y—  Continue,!, 

4.  Long  acquiescence  of,  in  location  of  line  has  great  weight  in 
settling  disputed  boundary 259 

5.  Not  liable  for  taxes  on  bridge  erected  by  its  lessee  upon  its  piers,  253 

COUNTY  COURT. 

1.  As  regards  matters  of  administration,  is  a  Court  of  general  juris- 
diction       311,  576 

2.  And  its  judgment,  in  such  matters,  is  conclusive  upon  collateral 
attack 312 

3.  Has  no  jurisdiction  except  that  conferred  by  statute 597 

4.  Has  no  power  to  release  or  exempt  property  from  taxation    .    .    597 

5.  Has  no  power  to  reduce  area  of  county  below  constitutional 
minimum 259 

COUNTY  JUDGE. 

Powers  of  over  assessments  of  back  taxes  brought  before  him  by 
appeal 707 

COURSES  AND  DISTANCES. 

See  Boundary  ;  Land  Law^  Survey. 

COURTS. 

See  TitUs  of  the  Respective  Courts, 

COVENANTS. 

1.  In  deed  passing  after-acquired  title 412 

2.  Stipulations  in  mining  lease  held  to  be  conditions,  not   cove> 
nants  .    .    .    '. 382 

CRIMINAL  COURT. 

1.  Power  of  to  punish  for  contempt  same  as  Circuit  Courts    .    .    .    543 

2.  May  imprison  misdemeanor  convict  at  hard  labor  as  punishment,  723 

CRIMINAL  LAW. 

Carrying  Arms.     See  Carrying  Arms, 
Contempt  of  Court.     See  Contempt  of  Court, 
Imprisonment.     See  Imprisontneftt, 
Murder.     See  Murder, 
Self-defense.     See  Self-defense, 

CRIMINAL  PRACTICE. 

1.  Oath  of  officer  in  charge  of  jury  held  insufficient 216 

2.  Comment  by  wState's 'Attorney  upon  defendant's  failure  to  testify 

is  reversible  error,  when 231 
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CRIMINAL  PRACTICE— O^n/z/ff/^^. 

3.  Appointment  of  Attorney-general /r^  Z^//;.,  suflDlfient  order   .    .    547 

4.  Selection  of  grand  jury,  method  approved 547 

5.  And  objection  thereto  made  for  first  time  in  this  Court  comes 
too  late 547 

6.  Allusion  in  argument  to  Cincinnati  riot  is  not  error 548 

7.  Verdict  not  vitiated  by  remark  of  by-stander  in  presence  of  jury  .    548 

8.  Dying  declarations,  their  admissibility  and  mode  of  proving 
them       548,  549 

9.  Rules  of  evidence  in  criminal  cases  are  same  as  in  civil  cases   .    549 

10.  Wife  not  competent  witness  for  or  against  husband 698 

11.  Erroneous  charge  as  to  reasonable  doubt 698,704 

12.  Erroneous  charge  as  to  self-defense 161 

13.  Judge  may  imprison   at   hard  labor  as  punishment  for   mis- 
demeanor    723 

CUSTOM  AND  USAGE. 
See  Du£  Care, 

DAMAGES. 

Recoverable  by  owner  o£  cotton  against  warehouseman  for  breach 
of  his  contract  to  carry  insurance  for  benefit  of  owner  ....    5,  6 

DEBTOR  AND  CREDITOR. 

1.  Creditor  is  not  entitled  to  subject  the  earnings  and  savings  of 

his  debtor's  wife  to  payment  of  his  debts 142 

2.  As  to  exemptions  of  debtor's  property  from  execution  (see  Ex' 
emptums;  Homestead) 82,  337,  361,  362 

DECLARATION. 

1.  If  leave  to  file  amended  declaration  otherwise  appear  in  record, 

it  need  not  be  recited  in  the  amendment  itself 118 

2.  If  profert  of  instrument  be  made  in  original,  it  need  not  be  re- 
peated in  amended  declaration 118 

3.  Profert  of  letters  of  administration  held  sufficient 118 

4.  Objection  to  or  for  want  of  profert,  must  be  made  before  trial 
upon  merits 118 

5.  Amendment  of  declaration  held  to  be  properly  allowed  chang- 
ing defendant's  name 312 

6.  And  amendment  related  to  commencement  of  suit 312 

7.  What  averments  are  essential  in  suit  against  railway  company 
by  person  injured  by  detached  moving  cars,  while  upon  its 
track 370 
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DECREE. 

1.  For  administration  of  unambiguous  trust  valid 63 

2.  Interlocutory  may  not  be  altered  at  subsequent  term 64 

3.  Against  unknown  parties  upon  publication  only  void  if  statutes 
have  not  been  strictly  complied  with 166 

4.  For  sale  of  land  barring  redemption  erroneous  unless  prayed 

for : 438 

5.  Not  granted  for  debt  not  due,  where  attachment  fails    ....    669 

6.  Pro  confesso  upon  bill  stating  no  cause  of  action  does  not  author- 
ize the  granting  of  relief i,  2 

DEEDS. 

I.  Acknowledgment  of  before  Justice  of  the  Peace  of  another  State 

void 411 

a.  Passes  title,  as  between  immediate  parties,  without  registration,  411 

3.  Ancient,  over  thirty  years  old,  admissible  in  evidence  without 
proof  or  registration 412 

4.  Requisites  as  to  admissibility  of  ancient  deed 412 

5.  Copy  of  ancient  deed  admissible  if  production  of  original  can- 
not be  enforced 412 

6.  Covenants  of  passing  after-acquired  title 412 

DEMAND  FOR  JURY. 
See  Trial  by  Jury. 

DEMURRER. 

1.  After  demurrer  to  plea  in  abatement  is  sustained,  pleadings  over 
allowed 305 

2,  Upon  demurrer  to  declaration  in  suit  against  railroad  for  injury 
done  him  while  upon  its  track,  the  plaintiff  will  be  presumed 
trespasser  in  the  absence  of  contrary  averment 371 

DEPOSITIONS. 

1.  Defective  certificate,  when  it  shows  deposition  reduced  to  writing 

by  other  than  commissioner 107 

2.  Defective  caption  and  certificate  may  be  amended  by  Justice  of 
the  Peace  who  made  them  outside  his  county 575 

3.  General  exceptions  to  are  ineffectual 245 

4.  In  extending  time  to  take,  Chancellor  may  prescribe  terms  .    .    669 

DESCENT  AND  DISTRIBUTION. 

I.  Adopted  child,  though  made  next  of  kin  of  adopting  parent,  is 
not  next  of  kin  to  children  of  the  blood  of  that  parent  ....    446 
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DESCENT  AND  DISTRIBUTION— Ca»/w»fi^^. 

2.  Right  to  transmit  property  by  inheritance  to  descendants  of  one's 
own  blood  antedates  constitutions 498 

3.  Acts  1885,  Ch.  88,  excepting  estates  of  certain  lunatics,  etc., 
out  of  general  canons  of  descent  and  distribution  is  unconsti- 
tutional   , 498 

DEVISAVIT  VEL  NON. 

See  JVil/s,  DeTnsavii  Vel  Non, 

I 

DEVISE. 

See  WillSf  Construction  of, 

DISCRETION. 

See  Banks  and  Banking;  Corporations. 

DISTRICT  ATTORNEY. 
See  Attorney 'general. 

DIVORCE. 

Bill  charging  adultery  dismissed  for  want  of  proof 151 

DOMESTIC  RELATIONS. 

1.  Father  and  brother  are  the  natural  protectors  of  the  daughter 
and  sister 478 

2.  Father  may,  in  good  faith,  advise  and  afford  shelter  to  his  mar- 
ried daughter,  coming  to  him  in  distress  growing  out  of  un- 
happy marital  relations 478 

DRAFTS. 

See  Banks  and  Banking. 

DUE  CARE. 

Business  methods  of  particular  person  or  firm  not  admissible  upon 
question  of 434 

DYING  DECLARATIONS. 

1.  When  committed  to  writing  and  signed  by  declarant,  the  writ- 
ten statement  is  admissible  in  evidence •  .    .    .    548 

2.  And  it  is  not  material  that  such  statement  was  sworn  to     .  548,  549 

EASEMENTS. 

See  Etfiin^nt  Domain. 
51— 5  P 
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EJECTMENT. 

See  Adz'i'rse  Possessiorf^  Land  Law;   Limitations^  Statute  of. 

1.  Statuie  of  limitations  of  seven  years,  its  operation  upon  remain- 
der>man's  rights 167 

2.  Adverse  possession  operates  to  boundaries  of  color  of  title  under 
which  it  is  held    .    .    .    .• 167 

3.  But  naked  possession  is  confined  in  its  operation  to  its  actual 
visible  limits 167 

^  4.  Bringing  suit  for  entire  tract  of  land  does  not  estop  plaintiff  to 

show  part  of  tract  excluded  from  his  grant 206 

5.  Lessee  cannot  recover  mining  interest  by,  when 381 

6.  Legal  defenses,  the  making  of  by  answer  to  ejectment  bill  .    .    381 

7.  Outstanding  title,  defense  of  available  under  general  denial  of 
answer  to  ejectment  bill 168,  411 

8.  Abandonment  of  outstanding  title  must  be  proved  by  plaintiff .    411 

ELECTRICITY. 

Liability  of  electric  railway  and  telephone  companies  for  damage 
done  by 423 

EMINENT  DOMAIN. 

1.  Public  necessity  is  the  foundation  and  measure  of  the  right  .    .    293 

2.  Hence  the  absolute  fee  or  exclusive  possession  of  land  will  not 

be  taken  when  a  less  interest  will  suffice 293 

3.  Right  of  way  provision  in  East  Tennessee  and  Virginia  Railroad 
charter  construed 293. 

4.  The  railway  company  takes  only  an  easement  in  one  hundred 
feet  on  each  side  of  its  track  under  this  charter *.    .    293 

5.  And  the  fee,  and  also  the  right  of  possession,  remains  with  land- 
owner until  the  land  is  required  for  use  of  the  road 293 

6.  And  the  owner's  possession  is  not  adverse  to  railroad  company, 
and  though  continued  for  thirty  years  will  not  defeat  this  ease- 
ment     293 

7.  Charter  provision  as  to  compensation  is  exclusive  and  constitu- 
tional   293 

ENTRY. 

See  Land  Law^  Entry, 

EQUITY. 

See  Chancery  Court, 

ERROR. 

See  Supreme  Court, 
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ESTOPPEL. 

1.  Ejectment  suit  for  entire  tract  does  not  estop  plain tiflf  to  show 
want  of  title  to  part 206 

2.  Of  poHcy-holder  to  claim  loss-money  as  against  another  from 
whom  he  had  collected  the  premiums  paid 462 

EVIDENCE. 

See  Burden  of  Proof;  Depositions ;   Witness. 

1.  Rules  of,  are  the  same  as  a  general  rule  in  criminal  and  civil 
cases 549 

2.  Of  wife  not  admissible  for  or  against  husband  in  criminal  case,  698 

3.  Admission  of  irrelevant  not  cause  for  reversal  of  criminal  case, 
when 549 

4.  Weight  and  effect  of  in  supporting  verdict 312,  313,  547 

5.  General  exceptions  to  admissibility  not  regarded 245 

6.  Mere  preponderance  sufficient  to  establish  forgery  of  will  in  a 
civil  case ^ 132 

7.  Parol  not  adml^ible  to  prove  contents  of  decree 304 

8.  Business  methods  of  an  individual  not  competent  upon  question 

of  due  care 434 

9.  Corroboration  of  witness  by  showing  previous  consistent  state- 
ments, rule  as  to 478 

10.  Ancient  deeds,  requisites  to  their  admissibility  without  registra- 
tion or  proof *.    412 

11.  Copy  of  ancient  deed  admitted  if  original  cannot  be  produced  .    412 

12.  Res  gestte^  what  is  and  what  is  not  part  of 478,  548 

13.  Dying  declarations,  admissibility  and  mode  of  proving  .    .  548,  549 

14.  Portions  of  deceased's  body  admissible  in  murder  trial,  when  .    549 

15.  Upon  probate  of  will 584 

16.  As  to  testator's  knowledge  of  and  assent  to  the  provisions  of  his 
will 584,  585 

17.  Testator's  declaration  admissible,  when 585 

EXCEPTIONS. 

1.  To  admissibility  of  evidence  must  be  specific 245 

2.  To  Master's  report  held  bad 394 

EXECUTION. 

1.  Quashed  pro  tanto  by  certiorari  and  supersedeas  when   paid  in 
part 1 10 

2.  Proper  judgment  when  superseded  in  toto  but  only  quashed  in 
part. 1 10 
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EX  ECUTIO  N—  Coniinufd. 

3.  Exemption  of  debtor's  property  from  (see  Exemptions)    ,    .  361,  362 

4.  Condemnation  of  land  under  levy  of  Justice's  execution  (see  Con- 
cUmtiation  of  Land) .*....    5^ 

EXEMPTIONS. 

1.  or  common  carrier  from  lial>ility  for  loss  by  fire  (see  Common 
Carrier) I,  2 

2.  Statutes  declaring  exemptions  of  debtor'^  property  from  execu- 
tion are  liberally  construed  in  favor  of  the  debtor  class,  82,  362,  470 

3.  Of  pork  or  stock  hogs,  statute  construed 361 

4.  The  terms  "stock  hogs"  and  pork  **on  foot"  defined    ....    361 

5.  Alternative  exemption,  debtor's  rights  under 361 

6.  Of  insurance  upon  husband's  life  for  widow's  benefit  (see  In- 
surancf,  Life) 470 

7.  Of  railroad  property  from  taxation  (see  Taxation) 597 

EXPECTANCIES. 

Of  next  of  kin  are  not  property  within  Art.  I.,  ?8,  of  the  Consti- 
tution   499 

FEES. 

• 

See  Attorney* s  Fees  ;  Clerks. 


0 


FELLOW-SERVANT. 

Engineer  and  brakeman  are  when  train  is  under  charge  of  con- 
ductor  114 

FIRE  INSURANCE. 

See  Insurance,  Fire. 

FORGERY. 

Of  revoking  will  may  be  proved  by  mere  preponderance  of  evi- 
dence upon  trial  of  issue  of  devisavit  vel  non 132 

FRAUD. 

In  passage  of  statute  not  cognizable  by  Courts 488 

FRAUDULENT  CONVEYANCE. 

1.  Husband's  release  to  wife  of  her  own  earnings  and  reasonable 
savings  is  not  fraudulent,  even  as  to  his  existing  creditors  .    .     142 

2.  Withdrawal  of  debtor's  means  to  pay  premiums  on  policy  upon 

his  own  life  for  his  wife's  benefit  is  not  fraudulent 470 
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GIFT. 

1.  Direct,  of  personalty  from  husband  to  wife,  creates  in  her  a 
separate  estate 142 

2.  Of  wife's  earnings  and  savings  valid  as  against  husband's  exist- 
ing creditors  .    .    .    .  '^ 142 

GRAND  JURY. 

Mode  of  selection  passed  upon  and  approved     .    .    .    .^ 547 

GRANT. 

See  Land  Law,  Grant.  * 

GUARDIAN  AND  WARD. 

Guardian  will  not  be  appointed  by  Chancery  Court  for  infants  who 
are  properly  cared  for  by  a  testamentary  trustee  of  their 
property 65 

HEIRS. 

Conveyance  of  inherited  land  by  heir  vests  a  bona  fide  purchaser 

with  good  title  even  as  against  ancestor's  creditors 274 

f 

HIGHWAY. 

Sec  Public  Roads. 

HOMESTEAD. 

1.  Exists  in  land  held  by  husband  and  wife  as  tenants  by  entire- 
ties 82 

2.  Does  not  exist  in  wife's  individual  realty 443 

3.  Does  not  exist  in  undivided  interests  in  land 337 

4.  Defeated  by  joint  mortgage  of  husband  and  wife  only  as  to  the 
mortgage  debt 82 

HOMICIDE. 

See  Murder;  Self-defense. 

HUSBAND  AND  WIFE. 

1.  Have  homestead  in  lands  held  by  them  as  tenants  by  entireties,  82 

2.  Have  not  homestead  in  wife's  lands 443 

3.  Have  not  homestead  in  husband's  undivided  interest  in  realty  .  337 

4.  Husband*s  mortgage  of  undivided  interest  in  land  good  against 
homestead  without  wife's  joinder 337 

5.  Their  joint  mortgage  of  the  homestead  is  effectUiil  only  as  to 

the  mortgage  debt  to  defeat  that  right 82 

6.  Husband's  direct  gift  of  personalty  to  wife  creates  in  her  a  sepa- 
rate estate 142 
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HUSBAND  AND  \\\¥^— Continued. 

7.  Husband's  release  of  wife's  earnings  and  savings  to  her  is  not 
fraudulent  even  as  to  existing  creditors 142 

8.  Insurance  upon  husband's  life  for  wife's  benefit  is  exempt  to  her 
without  regard  to  its  amount,  and  trotwithstanding  his  in- 
solvency    470 

9.  The  wife  may  receive  advice  and  shelter  from  her  father  during 
separation  from  her  husband 47$ 

10.  Are  not  competent  witnesses  for  or  against  each  other  in  crim- 
,    inal  cases 698 

IDIOTS  AND  LUNATICS. 

1.  Acts  1885,  Ch.  88,  providing  that  the  personal  estate  of  an  in- 
testate **  lunfitic  or  n4m  compos  fnentis^^*  if  derived  from  an 
intestate  husband  or  wife,  shall  go,  not  to  next  of  kin  of  such 
''lunatic  or  non  compos  mtntiSy''  but  to  those  of  the  person  from 
whom  the, property  was  derived,  is  unconstitutional 499 

2.  This  Act  is  not  "the  law  of  the  land."  It  is  vicious  class  legis- 
lation, and  takes  private  property  for  private  use    ....    498,  499 

3.  An  "idiot  or  non  compos  mentis"  within  meaning  of  this  Act,  is 
one  who  has  not  mental  capacity  to  make  a  will 498 

IMPRISONMENT. 

1.  For  contempt,  power  of  Criminal  Court  to  impose  equal  to  that 

of  Circuit  Court 543 

2.  By  Criminal  Judge,  at  hard  labor  in  work-house,  as  punishment 

for  misdemeanor,  authorized 7^3 

INFANCY. 

Bound  by  decrees  in  like  manner  as  adults  except  to  the  extent  of 
statutory  savings 63 

INJUNCTION. 

1.  Dissolution  of  at  chambers,  upon  less  than  five  days'  notice,  un- 
authorized       237 

2.  Dissolution  of  at  special  term,  upon  motion  made  in  vacation, 
may  be  had  without  further  notice  .' 237 

INSOLVENCY. 

Of  husband  carrying  policy  on  his  life  for  his  wife's  benefit  d<^s 
not  affect  her  right  to  the  insurance  money 470 

INSURANCE  COMMISSIONER. 

Refusal  to  admit  and  license  foreign  fire  company  held  proper — 
the  company  having  the  required  surplus  in  "cash  assets"  in- 
stead of  "cash  capital " 438 
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INSURANCE,  FIRE. 

1.  Distinction  between  contract  of  insurance  and  contract  to  carry 
insurance  for  another 3-6 

2.  Common  carrier's  rights,  duties,  and  liabilities  touching  insur- 
ance of  goods  intrusted,  to  him  for  shipment 3-6 

3.  He  can  insure  not  only  his  own  interest  or  liability,  but  the  en- 
tire value  of  the  goods 4 

4.  Unless  policy  provides  otherwise,  it  will  be  construed  to  cover 
entire  interest,  and  not  merely  the  carrier's  interest  or  liability,       4 

5.  And  this  presumption  cannot  be  repelled  by  parol  evidence  con- 
tradicting the  terms  of  the  policy 4 

6.  Carrier,  if  loss  is  caused  by  his  negligence,  may  be  held  liable 

to  insurer  who  has  paid  owner's  loss 6 

7.  But  the  owner  cannot  maintain  suit  against  carrier  after  his  loss 
has  been  fully  paid  by  the  insurer 6 

S.  An  arrangement  between  insurer  and  owner  called  a  loan,  but 
held  a  payment * 6 

9.  Warehouseman's  rights,  duties,  and  liabilities  touching  insurance 
of  cotton  held  for  compression 3-6 

10.  His  agreement  with  carrier  to  receive  and  compress  cotton  for 
shipment,  "  as  well  as  to  insure  the  same,  while  in  his  keeping, 
for  the  benefit  of"  the  carrier,  is  a  contract  to  insure  the  entire 
interest  in  the  cotton,  and  not  merely  the  carrier's  risk  or  lia- 
bility           5 

11.  His  policy  covers  the  entire  interest  in  the  cotton  when  taken 
under  agreement  with  carrier,  and,  in  terms,  covers  '*  all  cotton 
in  bales  received  by  them  (it)  as  agents  for  the  benefit  of  rail- 
roads, transportation  companies,  or  owners  " 5 

12.  Warehouse-man's  duty  to  make  preliminary  proofs  of  loss  and 
institute  necessary  proceedings  to  secure  payment 5 

13.  Policy  insuring  "goods  on  shore  prior  to  shipment  "  covers  cot- 
ton in  warehouse  under  control  of  carrier's  agent  for  compres- 
sion for  shipment  6 

14.  Admission  of  foreign  companies — requirement  as  to  paid-up 
cash  capital  construed 438 

15.  *'Cash  assets"  are  not  the  equivalent  of  **  cash  capital"  within 

the  meaning  of  this  requirement ^438 

16.  Policy-holder  estopped  to  claim  insurance  money  as  against  party 
from  whom  be  collected  the  premium  money 462 

INSURANCE,  LIFE. 

I.  Policy-holder  held  entitled  to  collect  money  on  policy  although 
he  had  failed  to  pay  premium  under  the  peculiar  facts  of  the  case  .    427 
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INSURANCE,  lAY'Er— Continued, 

2.  Upon  husband's  life  is  exempt  from  his  debts,  though  his  widow 
alone  is  named  as  beneficiary  in  policy  470 

3.  And  th&t  too  without  regard  to  husband's  insolvency  or  the 
amount  of  the  insurance 470 

INTEREST. 

1.  Not  chargeable  beyond  actual  receipts  against  honest  and  faith- 
ful trustee 64 

2.  Not  chargeable  to  trustee  until  after  reasonable  time  for  invest- 

^  ment 64 

INTERSTATE  LAW. 

I.  Courts  of  this  State  follow  decisions  of  another  State  in  conflict 
,  with  our  own,  when 235 

\  2.  Case  in  judgment 235 

\ 

^  INTESTACY. 

See  Descent  and  Distribution;  Idiots  and  Lunatics, 

JOINT  LIABILITY. 

Of  companies  guilty  of  concurrent  negligence 423 

JUDGES. 

1.  Should  follow  the  familiar  language  of  the  law  in  charging  juries,  161 

2.  Should  rarely  ask  questions  of  witnesses  in  criminal  cases  .    .    .  161 

3.  And  never  in  such  manner  as  to  indicate  an  opinion 161 

4.  Findings  of  fact  by  have  same  weight  as  verdict 576 

JUDGMENT. 

1.  Effective  as  r^i  a^WiV(i/a  only  as  to  matters  in  issue 311 

2.  An  illustration  of  this  rule 311 

3.  Not  reversed  if  correct,  though  insufficient  reasons  are  assigned 

for  its  rendition 312 

JUDICIAL  SALE. 

See  Redemption  of  Land, 

JURISDICTION. 

See  Titles  of  the  Respective  Courts, 

JURY. 

See  Grand  Jury;   Trial  by  Jury  ;   Verdict, 
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JUSTICE  OF  THE  PEACE. 

See  Condemnation  of  Land, 

May  amend  caption  and  certificate  of  deposition  he  has  taken  even 
outside  his  county 575 

LACHES. 
County  may  lose  territory  by 259 

LAND  LAW. 

^e  Adverse  Possession;  Boundary;  Champerty;  limitations^  Statute 
of;  Outstanding  Title;   Wills, 

Entry. 

1.  Examples  of  entries  that  were  made  special  by  proof  of  the 
existence,  location,  and  notoriety  of  the  objects  called  for  .    .    169 

2.  What  proof  upon  these  points  is  sufficient 169 

3.  Example  of  locative  calls  in  entry 169 

4.  Examples  of  indifferent  entries  which  are  not  special  for  want 
of  proof  of  existence,  location,  and  notoriety  of  objects  called 

for 170 

5.  Senior  enterer  cannot,  as  against  junior  enterer,  extend  his 
boundaries  by  survey  beyond  his  legitimate  calls 171 

Grant. 

1.  Senior  grant  prevails  if  the  entry  upon  which  a  junior  con- 
flicting  grant  is  based  is  not  proved,  or,  if  proved,  is  not  special,  169 

2.  Senior  grant  cannot,  as  against  junior  claimants,  be  extended 
beyond  its  original  legitimate  calls 171 

3.  Grant  including  and  excluding  *' prior  and  legal  claims"  con- 
strued, and  its  effect  declared 205 

4.  Burden  to  prove  existence  and  location  of  such  ''prior  and 
legal  claims  ".is  upon  party  seeking  benefit  from  them   .    .    .    205 

5.  When  such  older  claims  are  proved  and  located,  the  land  em- 
braced within  them  must  be  entirely  excluded  from  the  grant  .    205 

6.  The  grant  is  not  even  color  of  title  for  the  land  included 
within  the  boundaries  of  the  older  claims 205 

7.  ^J^d  in  surveying  it  they  should  be  excluded 205 

8.  Interlap  of  grants  and  the  effect  of  adverse  possession  thereon 
considered  generally 166-171,  204-206 

Survey  and  Resurvey. 

1.  Calls  for  distance  merely  are  surveyed  by  horizontal  measure  .    170 

2.  Calls  for  course  and  distance,  without  more,  control  in  locating 
unsurveyed  lines < 170 
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LAND  LAW — SuRVKY  and  Resurvey  — Com/iV/w^-i/. 

3.  In  surveying  grant  that  includes  and  excludes  older  claims 
the  lines  should  be  so  run  as  to  leave  out  the  land  covered  by 

the  older  cUims    .    .    ; 205 

4.  Call  for  course  yields  to  a  call  for  another  line  su>ceptible  'of 
exact  location .' 259 

5.  Boundaries  cannot  be  extended  by  resur^rey  as  against  inter> 
vening  claimants 171 

LANDLORD  AND  TENANT. 
See  Mines  and  Minings 

LAW  OF  THE  LAND. 

See  Constitutional  Law. 

LEASE. 

See  Mines  and  Mining, 

LEGISLATURE. 

1.  General  rule  as  to  measure  and  limits  of  its  power  under  the 
Constitution  of  this  State 497 

2.  Has  not  power  to  abolish  a  county  and  partition  its  territory 
among  other  counties 237 

3.  Has  not  power  to  reduce  the  area  of  a  county  below  the  consti- 
tutional minimum — 500  square  miles 259 

4.  Has  not  power  to  authorize  a  county  to  exempt  or  release  property 
from  taxation  to  an  unlimited  extent 598 

5.  Has  power  to  restore  to  a  county  territory  lost  by  laches,  though 
such  act  reduce  the  other  county  below  the  constitutional  min> 
imum 259 

6.  Has  power  to  enact  a  law  at  a  special  session  which  had  been 
rejected  at  the  previous  general  session  .    ,    .    : 488 

7.  Acts  of  not  declared  void  for  fraud  or  bad  motives  in  the  passage,  488 

LIFE  ESTATE. 

See  Wills^  Foreign, 

LIFE  INSURANCE. 

See  Insurance^  Life, 

LIMITATIONS,  STATUTE  OF. 

1.  Of  seven  years,  its  effect  upon  remainder-man's  suit  for  land    .    167 

2.  Operates  to  boundaries  of  color  of  title  under  which  possession 

is  held r 167 
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LIMITATIONS,  STATUTE  OY— Continued, 

3.  But,  in  ca^e  of  naked  possession,  operates  only  to  extent  of  its 
actual  limits 167 

4.  Of  seven  years  does  not  bar  proceedings  to  sell  decedent'^  lands 

to  pay  his  debts,  when 274 

5.  Not  effectual  as  to  cause  of  action  set  out  in  amended  declara- 
tion, when  312 

6.  Of  six  years,  applicable  to  all  suits,  at  law  or  in  equity,  brought 
by  or  on  behalf  of  a  corpotation  to  recover  of  its  directors  dam- 
ages for  their  negligence 631 

7.  Of  three  years  is  not  applicable  to  such  cases 631 

• 

LIQUORS. 

1.  Sale  of  by  licensed  dealer  in  a  county  other  than  that  in  which 

he  took  license  illegal      581 

2.  Place  of  sale  defertnined 581 

LUNATICS. 

See  IiiiPts  and  Lunatics, 

MANDAMUS. 

1.  Does  not  lie  to  compel  In>urance  Commissioner  .to  admit  and 
license  non-complying  foreign  fire  insurance  company    ....    438 

2.  Does  not  lie  to  compel  Judge  of  County  Court  to  revise  an  assess- 
ment of  back  taxes  after  the  lapse  of  ten  days  from  date  of  orig- 
inal assessment 707,  708 

MARRIED  WOMAN. 

See  Husband  and  Wife, 

MASTER  AND  SERVANT. 

As  regards  their  employes  in  machine  shops,  railway  companies  are 
held  to  the  exercise  of  ordinary  care  in  providing  them  with 
safe  tools  and  machinery' 245,  246 

MASTER  IN  CHANCERY. 
See  Clo'k  and  Master, 

MEASURE  OF  DAMAGES. 
See  Damages. 

MECHANICS'  LIEN. 

1.  Statutes  creating  are  liberally  construed  as  regards  subject- 
matter  to  which  lien  attaches 453 

2.  Attaches  to  entire  manufacturing  plant  for  labor  done  or  mate- 
rials furnished  upon  any  part  of  it 453 

3.  Takes  precedence  of  attorney's  claim  or  lien  for  fees,  when  .    .    453 
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MINES  AND  MINING. 

1.  Lease  construed  which  gives  lessee  no  interest  for  vhich  eject- 
ment will  lie  before  entry  or  opening  of  mines  by  him  ....    381 

2.  If  the  obligation  of  a  lease  be  unilateral,  it  is  a  mere  voluntary 
option,  and  may  be  withdrawn  at  any  time  before  it  has  been 
acted  on 381 

3.  It  is  a  condition,  not  a  mere  covenant,  where  the  sole  consider- 
ation for  a  lease  of  mineral  lands  is  that  test  shall  be  made 
within  a  certain  period,  and  work  •ommenced,  if  minerals  are 
discovered,  within  a  reasonable  time  thereafter 382 

4.  And  there  is  no  compliance  with  such  condition  if  the  test  made 

is  not  a  substantial  but  mere  colorable  one 382 

MISDEMEANOR. 

Punishable  by  sentence  of  imprisonment  at  hard  labor  imposed  by 
Judge 723 

MORTGAGE. 

1.  Joint  of  husband  and  wife  waives  homestead  in  the  mortgaged 
land  alone  as  to  the  mortgage  debt 82 

2.  Of  husband  alone  of  undivided  interest  in  land  good  against 
homestead  right 337 

MUNICIPAL  CORPORATIONS. 

1.  Extension  of  territorial  limits  of  may  be  made  by  special  statute,  485 

2.  Even  where  the  charter  and  the  general  law  contain  ample  pro- 
visions for  such  extensions  without  a  special  statute     .    ....    .    485 

MURDER. 

See  Self-defense. 

1.  Verdict  second  degree,  with  fifteen  years*  imprisonment,  suffi- 
ciently supported  by  proof 547 

2.  Argument  of  counsel,  not  error  to  refer  to  Cincinnati  riot .  .   .    547 

3.  Dying  declarations  admissible,  though  written  and  sworn  to,  548,  549 

4.  Exhibition  of  injured  parts  of  deceased's  body  not  error  .    .    .    549 

NEGLIGENCE. 

1.  Must  be  averred  and  pro;ired  where  it  is  an  essential  fact  in 
plaintiff's  case 2,  3,  370,  632 

2.  And,  to  beactionable,  must  be  proximate  cause  of  the  loss,  2,3,370,632 

3.  Not  presumed  against  warehouseman  from  fact  of  loss  by  fire,       3 

4.  Occurring  in  another  State,  suit  for  in  this  State  determined  by 
laws  of  that  State 235 
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NEGLIGENCE  -C^ifAV/«ir^. 

5.  With  reference  to  tools,  etc.,  furnished  by  railway  companies  to 
employes  in  their  machine-shops,  what  is 245 

6.  Causing  separation  of  railway  train  is  not  proximate  cause  of 
injury  to  one  struck  by  the  detached  cars,  when 370 

7.  What  averments  make  a  case  against  railway  company  for  injury 
done  to  one  wrongfully  on  its  track  by  its  detached  cars  moving 

by  impetus  or  gravitation :    .   .    37Q 

8.  Concurrent  of  electric  railway  and  telephone  companies  creates 
joint  liability 423 

9.  Of  abstract  company  in  preparation  of  abstracts,  purchaser  upon 
faith  of  abstract  has  right  of  action  if  loss  results 431 

10.  Bank  not  liable  for  negligence  of  collecting  agent  selected  for 

its  customer 610 

11.  Of  directors  and  cashier  of  banks  {st^  Banks  and  Banking)  .    631-633 

NEGLIGENCE,  CONTRIBUTORY. 

1.  Not  imputable  to  person  placed  in  danger  by  another's  fault, 

by  reason  of  mistake  made  in  his  effort  to  escape 119 

2.  Comparative,  not  contributory,  charged 245 

3.  Not  a  bar,  but  only  mitigates  damages,  m  suit  against  railway 
company  for  injuries  resulting  from  its  failure  to  observe  statutory 
precautions        370 

4.  But  may  defeat  suit  m /^/(^  for  common  law  negligence  ....    371 

5.  Trespasser  upon  railway  track  is,  by  reason  of  that  fact,  guilty 

of  contributory  negligence 371 

6.  And  unless  he  shows  that  he  looked  and  listened,  or  some  reason 
for  failing  to  do  so,  his  common  law  action  may  be  defeated. 
thereby 371 

7.  A  case  where  sufficient  reason  is  shown  to  prevent  absolute  bar 

of  action  by  reason  of  plaintiff's  contributory  negligence  ...    371 

NEGOTIABLE  INSTRUMENTS. 

See  Banks  and  Banking  ;  Bills  and  Notes, 

NEW  TRIAL. 

See  Supreme  Court. 

NEXT  OF  KIN. 

1.  Signifies  nearest  in  blood 446 

2.  Adopted  child  is  not  next  of  kin  to  children  oC  the  blood  of  the 
adopting  parent ...    446 

3.  Expectancy  of,  is  not  property 499 
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NON  COMPOS  MENTIS. 

See  Idiots  ami  Lwiatics. 

NON-RESIDENT. 

See  Publication^ 

NOTARY  PUBLIC. 

Of  another  State  may  take  and  certify  verification  of  plea  in  abate* 
ment 668,  669 

NOTICE. 

1.  Of  dissolution  of  injunction  at  chambers — full  five  days  required,  237 

2.  Of  what  appears  on  bank's  books,  not  imputable  to  directors, 
when 633 

OATH. 

See  Pauper  Oath ;  Plea  in  Abaientent, 

1.  Of  officer  placed  in  charge  of  felony  jury,  insufficient  record  of,  216 

2.  Waiver  of  to  answer,  is  waiver  of  answer  to  support  plea  in 
abatement  when  it  would  otherwise  be  necessary 669 

OFFICER. 

See  Bond^  Official, 

OUTSTANDING  TITLE. 

1.  Defense  of,  available  under  general  denial  of  answer  to  eject- 
ment bill     ^ 168,  41  [ 

2.  Abandonment  of,  burden  upon  plaintiff  in  ejectment  suit  to 
prove 411 

OVERRULED  CASES, 
See  Case^, 

PARENT  AND  CHILD. 

1.  Adopted  child  is  not  next  of  kin  to  children  of  the  blood  of  the 
adopting  parent 446 

2.  Father  may  advise  and  afford  shelter  to  his  married  daughter 
during  separation  from  husband,  or  while  in  distress  from  un- 
happy  marital  relations •   • 478 

PAROL  EVIDENCE. 
See  Evidence, 
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PARTIES. 

1.  Jurisdiction  over  unknown  obtained  only  by  strict  compliance 
with  the  statutes  as  to  publication i66,   167 

2.  Are  to  be  treated  as  *•  unknown"  when  described  as  **  the  heirs       ^ 
of  L.  Bleidorn,"  without  more 167 

3.  Purchaser  from  heir  necessary  party  to  proceedings  to  subject 
descended  lands  to  ancestor's  debts 274 

PARTNERSHIP. 

1.  Partner's  claim  against  deceased  partner's  estate  is  no  better 
than  that  of  general  creditors  unless  administrator  has  received 
specific  partnership  assets t 284 

2.  Partner  .may  verify  plea  in  abatement  for  his  firm 668 

PAUPER  OATH. 
Administrator  cannot  maintain  suit  or  prosecute  an  appeal  upon  .    664 

PERPETUITIES. 
See  mils. 

PLEADING  AND  PRACTICE. 

See  Abatement^  Plea  in ;  Anundnient;  Declaration ;  Profert, 

1.  Pleading  over  not  allowed  after  trial  upon  plea  in  abatement  .  304 

2.  Averments  of  declaration  admitted  unless  denied  by  plea  .    .  118 

3.  Practice  as  to  amending  declaration 118,  312 

4.  As  to  profert  of  letters  of  administration 118 

5.  As  to  setting  aside  verdict  upon  the  facts 312 

6.  As  to  setting  aside  third  verdict  upon  the  facts 312 

7.  As  to  remittitur 661 

8.  As  to  certiorari  and  supersedecu  to  quash  execution — proper  judg- 
ment  no 


POOR  PERSONS.  • 

See  Exemptions ;  Pauper  Oath, 

POSSESSION. 

See  Adverse  Possession, 

PRACTICE. 

See  Pleading  and  Practice, 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRINCIPAL  AND  SURETY. 
See  Surety. 
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PRIORITY. 

1.  Of  land  grants,  rule 169 

2.  Of  liability  of  those  furnishing  Clerk  and  Master  checks  for  his 
financial  report  over  his  sureties       393 

PROCESS. 

Upon  agent  of  railway  company,  after  appointment  of  receiver, 
sufficient 304 

PROFERT. 

1.  Of  letters  of  administration  made  in  original  need  not  be  re- 
peated in  amended  declaration 118 

2.  Manner  of  making  profert  of  letters  of  administration  approved,  118 

3.  Objection  to  manner  of  making,  or  for  want  of  profert,  comes 

too  late  after  plea  and  trial 118 

PROPERTY. 

1.  Expectancy  of  next  of  kin  is  not 499 

2.  But  intestate's  right  to  cast  his  property  by  descent  upon  those 

of  his  own  blood  is 499 

PROXIMATE  CAUSE. 
Illustrations  of : 2,  3,  370 

PUBLICATION. 

1.  Requisites  of  when  parties  are  unknown 166,  167 

2.  Strict  compliance  with  statute  requiring,  essential  to  validity  of 
proceedings  by  publication 166 

3.  Parties  designated  as  "  the  heirs  of  L.  Bleidorn"  must  be  pro- 
ceeded against  as  unknown  parties,  and  not  as  non-residents 
who  are  named '  .    .    .    .     167 

4.  As  to  unknown  parties  must  be  based  upon  affidavit  that  the 
names  are  unknown,  and  ** cannot  be  ascertained  upon  diligent 
inquiry" 167 

PUBLIC  ROADS. 

1.  Road  law  of  1889  is  unconstitutional  so  far  as  it  authorizes  tak- 
»ing  of  private  property 157 

2.  Proceedings  in  conformity  to  Act  of  1889  cannot  be  upheld  by 
referring  them  to  former  Acts 157 

PUNISHMENT. 

1.  For  contempt — power  of  Criminal  Courts  to  inflict  is  same  as 
that  of  Circuit  Courts 543 

2.  By  imprisonment  at  hard  labor  may  be  imposed  by  Criminal 
Judges  for  misdemeanors 723 
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PURCHASER. 

1.  From  heir,  of  descended  land,  obtains  good  title  if  he  acts  fiona 
fidt       .    . 274 

2.  From   non-residents  of    land   adversely   holden— requisites   to 
validity  of  sale 168 

3.  Of  claim  of  adverse  holder  of  land  is  not  an  innocent  purchaser  .    205 

RAILROADS. 

See  Master  and  Servant ;  Negligence. 

1.  Not  liable  for  injury  of  brakeman  by  negligence  of  engineer 
when  conductor  is  in  charge  of  train 114 

2.  Duty  of  as  regards  tools,  etc.,  provided  for  the  employes  in 
their  maciiine-shops 245 

3.  Rights  and  liabilities  of  as  regards  the  exercise  of  the  right  of 
eminent  domain  (see  Eminent  Domain) 293,  294 

4.  Duty  and  responsibility  of  as   regards   the  observance  of  the 
statutory  precautions  for  prevention  of  accidents 301,  370 

5.  Cases    in    which  statutory    precautions    were    held   not   appli- 
cable      301,  370 

6.  Distinction    between    statutory   and    common    law   negligence 
stated  and  illustrated 370 

7.  Where  trespasser  on  track  is  struck  by  detached  moving  cars  it 

is  a  case  of  common  law,  not  of  siatiwory,  negligence    ....    370 

8.  It  is  contributory  negligence   to   be  upon  railway  track   as  a 
trespasser 370 

9.  But    not    negligence  of  a  character   that   necessarily  bars  the 
action 371 

10.  Facts  that  mitigate   the  contributory  negligence  and   prevent 
bar  of  action  by  trespasser  for  injury  sustained 371 

11.  Duty  of  person  upon,  or  about  to  enter  upon,  railway  track  as 
regards  looking  and  listening  for  trains 370,  371 

12.  Properly  of  cannot  be  exempted  or  released  from  taxation  by 
County  Court 597 

REASONABLE  DOUBT. 

1.  Erroneous  charge  as  to  reasonable  doubt 698,   704 

2.  Request,  properly  stating  the  doctrine  of,  erroneously  refused  .     704 

RECEIVER. 

Appointment  of  by  decree  not  provable  by  parol 304 

RECORD. 

See  Supreme  Courts  Record. 
62—5  V 
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REDEMPTION  OF  LAND. 

1.  Redemption  of  land  by  creditor  without  levy  or  lien  thereon,  is 
ineiTectual  where  debtor  had,  prior  thereto,  conveyed  the  land 

by  deed  which  had  been  duly  registered 290 

2.  Decree  for  sale  in  bar  of  right  to  redeem  erroneous  unless  it 
was  specially  prayed  for  in  bill 443 

3.  Sale  for  alimony  is  not  a  sale  for  debt,  and  therefore  not  subject 

to  redemption 570 

4.  And,  in  such  case,  prayer  for  sale  in  bar  of  redemption  is  not 
necessary  to  cut  off  that  right 570 

REGISTRATION. 

1.  Of  foreign  will,  not  essential  to  piotection  of  devisee's  title  to 
land  in  this  State 205 

2.  Of  deed  made  upon  acknowledgment  before  Justice  of  the 
Peace  of  another  State  void 41 1 

3.  Of  deed  not  essential  to  passing  of  title  as  between  original 
parties 411 

4.  For  twenty  years  in  county  other  than  that  in  which  lands  lie 
does  not  cure  defects  in  certificate  of  acknowledgment    .    .    .    412 

REHEARING. 

Petition  for,  though  filed  with  Clerk  in  time,  will  not  be  enter- 
tained unless  it  is  also  brought  to  the  attention  of  adversary 
counsel  and  of  the  Court  within  ten  days  after  the  original 
judgment  or  decree 335 

RELIEF. 

Not  granted  upon  decree  pro  confesso  unless  bill  states  good  cause 
of  action i,  2 

REMAINDER  AND  REVERSION. 

1.  Adverse  possession  begun  before  inception  of  life  estate  oper- 
ates against  remainder-man  pending  life  estate 167,   205 

2.  But  if  begun  pending  life  estate  it  does  not 167,  205 

REMIITITUR. 

1.  If  made  "under  protest"  should  not  be  received,  and  will  be 
disregarded  in  Supreme  Court 661 

2.  And  if  verdict  be  erroneouslv  excessive,  such  enforced  remit- 
titur  will  not  cure  the  error 661 

REPEAL. 
.Of  statutes  (see  Statutes) 723,   724 
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REPLICATIONS. 

1.  Abolished  in  Chancery  Courts  as  to  answers,  but  not  as  to  pleas 

in  abatement ....«, 669 

2.  Demand  for  jury  trial  made  in  replication  to  plea  in  abatement 

in  Chancery  Court  held  insufficient 670,  671 

REPORTS. 

See  Clerk  and  Master. 

RES  ADJUDICATA. 

1.  Decree  against  unknown  parties  held  void  for  want  of  compli- 
ance with  statutes  as  to  publication 166 

2.  judgment  is,  alone  as  to  matters  in  issue,  though  its  language 
may  be  more  comprehensive 311 

RES  GEST/E. 

Examples  of  what  is  and  what  is  not  admissible  under    .    .    .  478,   54^ 

RESURVEY. 

See  Land  Law^  Sunry. 

ROADS. 

See  Public  Roads, 
RULE  IN  SIIELLY'S  CASE. 

See  Sfu'liys  Case^  Rule  in, 

SALES. 

See  Administration  ;  Alimony  ;  Judicial  Sales, 

SALE  OF  LAND  TO  PAY  DEBTS. 
See  Administration. 

SELF-DEFENSE. 

1.  Court's  charge  is  erroneous  which  substitutes  "great  and  enor- 
mous bodily  harm,"  or  "great  or  enormous  bodily  harm,"  for 
"great  bodily  harm" 161 

2.  Charge  upon,  which  is  held  free  from  error 549 

SEPARATE  ESTATE. 

See  Husband  and  IVi/e. 

SETTLEMENTS. 
See  Trustee. 

SHELLY'S  CASE,  RULE  IN. 

1.  History  and  statement  of  rule 270 

2.  F£xample  of  will  that  falls  within  the  rule 270 

SIGNATURE. 

See  IVillSf  Devisavit  Vel  Non, 
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SPIRITUOUS  LIQUORS.' 
See  Li't/uors. 

STARE  DECISIS.  • 

Case  for  application  of  rule 337 

STATUTES. 

1.  Crcuiny  exemptions  10  debtors  liberally  construed  in  favor  of 
the  right 82,  362 

2.  Declaring  liens  in  favor  of  mechanics  and  material  men  liberally 
construed  in  their  favor 453 

3.  Enlarjj'Ing  jurisdiction  of  Chancery  ('ourts  liberally  construed  .    622 

4.  Forbidding   Courts  to  set  aside  third   verdict  upon  the  facts, 
construed 312,  313 

5.  General  and  special  touching  same  subject-matter  may  co-exist, 
when   .  487 

6.  Rejected  at  regular  session  of  Legislature  may  be  enacted  at 
next  special  session 4S8 

7.  Not  declared  void  for  fraud  or  bad  motives  of  legislators    .    .    .    488 

8.  Not    unconstitutional    unless   finger   can    be    placed    upon    the 
clause  of  the  Constitution  violated 497 

9.  Work-house  law  does  not  repeal  the  provision  authorizing  Judges 

to  imprison  at  hard  labor  as  punishment  for  misdemeanors,  723,  724 

STA  rUTE  OF  LIMITATIONS. 
See  Limitations^  Stt\tutc  of. 

SUPREME  COURT. 

See  Assignment  of  Errors  ;   Bill  of  Exceptions, 

Will  Reversk  — 

1.  Decree  granting  divorce  for  want  of  i)roof,  when 151 

2.  Third  verdict  upon  the  facts  if  there  is  no  evidence  to  sup- 
port it 313 

3.  Excessive  verdict,  though  enforced  remittitur  was  entered     .    661 

4.  For  want  of  proper  entry  in  felony  case  showing  swearing  of 
officer  in  charge  of  jury 216 

5.  For  comment  of  State's  attorney  upon  defendant's  failure  to 
testify,  when 231 

Will  Not  Reverse — 

1.  Upon  objection  to  profert  made  after  trial  below 118 

2.  When  there    is  any  evidence  to  support  verdict  or   Judge's 
finding  in  civil  case 1 19,  312,  576 

3.  Upon  general  exceptions  to  evidence 245 
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SUPREME  COURT— Will  Not  Keversk— CoH/tftu^cf. 

4.  Correct  jucigment,  though  given  for  insufficient  reasons      .    .  312 

5.  Third  verdict  upon  the  facts,  when 313 

6.  Upon  objection  to  mode  of  impaneling  grand  jury,  when  .    .  548 

7.  Upon  argument  of  State's  counsel  referring  to  Cincinnati 
riot 548 

8.  For  l)y-stander*s  remark  in  presence  of  jury 548 

9.  For  admission  of  irrelevant  evidence,  even  in  a  criminal  case, 

if  Court  sees  defendant  was  not  prejudiced  thereby     ....    549 

10.  For  omission  in  Court's  charge,  when 549 

11.  For  meagerness  of  charge  in  civil  case 5^S 

12.  Upon    insufficient    assignments  of    error  (see  Assignment  of 
Errors) 168,    169,  671 

13.  If  departure  from  stare  decisis  be  required 337 

Record. 

1.  Charge  of  Court  not  part  of,  though  copied  into  transcript, 
unless  made  so  by  bill  of  exceptions 119 

2.  Hill  of  exceptions  may  be  made  part  of  at  any  time  during 
the  trial  term 151 

3.  Paper  copied  into  record  is  part  thereof,  when  there  was  no 
exception  to  it  below  and  no  assignment  of  error  upon  it 
here 168,   169 

4.  Clerk's  fees  for  making  transcripts  will  be  disallowed  if  work 

is  not  properly  done 479 

5.  Should  contain  only  the  material  evidence 479 

Rehearing. 

Petition  for  not  entertained,  though  filed  in  time,  unless  it  is  also 
brought  to  the  attention  of  Court  and  of  adverse  counsel 
within  the  time 335 

SURETIES. 

1.  Upon  Clerk  and  Master's  official  bonds — original  and  additional, 
general  and  special — their  respective  liabilities  for  his  defaults 
declared  with  reference  to  each  other 393 

2.  And  their  liabilities  declared  with  reference  to  third  persons 
furnishing  their  principal  checks  for  use  in  making  his  financial 
report 393 

SURVEY. 

See  Land  LaWy  Survey. 

TAXATION. 

I.  Bridge  superstructure,  erected  by  lessee  of  exempt  piers  across 
navigable  river,  subject  to  taxation 253 
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TAXATION— Continued. 

2.  And  lessee,  not  lessor,  is  liable  for  the  taxes .    253 

3.  County  Court  has  no  power  to  exempt  or  release  property  of 
railway  company  from  taxation 597 

4.  Legislature  cannot  authorize  County  Courts  to  make  such  re- 
lease or  exemption 597 

5.  Revision  and  correction  of  assessments  of  back  taxes  may  be 
had,  upon  appeal  of  tax-payer,  under  Acts  1879,  Ch.  79,  but 
must  be  completed  within  the  time  therein  given 707,  708 

6.  And  this  remedy  may  be  had  both  as  to  assessments  of  **  omitted 
property '*  and  inadecjuately  valued  propefty 707,  708 

TELEPHONE  COMPANY. 

Jointly  liable  with  electric  railway  company  for  injury  done  by 
their  concurrent  negligence 423 

TENANTS  IN  COMMON. 

1.  Not  entitled  to  homestead  in  the  joint  realty 337 

2.  But  husband  and  wife  are  entitled  to  homestead  in  lands  held 

by  them  jointly  as  tenants  by  entireties 82 

TRESPASSER. 

Upon  railway  tracks,  his  duties  and  rights  considered  .    .    .      370,  371 

TRIAL  BY  JURY. 

1.  Demand  for  may  be  made  in  Chancery  Court  at  any  time  before 
hearing  unless  some  rule  of  Court  provides  otherwise    .    .    670,  671 

2.  i/tatutes  regulating  demand  for  apply  alone  to  the  law  Courts,  670,  671 

3.  Chancery  Courts  may  prescribe  reasonable  rules  regulating  de- 
manding juries 670,  671 

4.  Rule  requiring  that  demand  shall  be  made  **  within  the  first 
three  days  of  the  trial  term"  is  reasonable 670,  671 

5.  Demand  for  must  be  made  in  open  Court,  and  therefore  demand 

in  replication  to  a  plea  is  bad 670,  671 

6.  Rule  of  Court  regulating  the  making  up  of  issues  for  jury  trial 
held  valid 671 

TRUSTEE. 

1.  Settlements  of,  made  and  confirmed  in  Chancery  Court,  import 

the  verity  of  decrees,  and  can  be  impeached  only  as  decrees  .    63,  64 

2.  But  ordinary  settlements  made  in  County  Court  are  only  pre- 
sumed to  bt  prima /aa'e  correct 64 

3.  When  he  should  be  allowed  counsel  fees 64 

4.  When  he  should  not  be  allowed  counsel  fees 64 

5.  Allowed  reasonable  time,  without  interest,  to  invest  trust  fund  .  64 

6.  If  honest  and  faithful,  he  will  not  be  charged  with  interest 
beyond  actual  receipts,  though  not  entirely  free  from  fault   .    .  64 
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TRUSTS. 

Decrees  administering  an  unambiguous  trust  are  not  void  for  want 
of  jurisdiction  if  rendered  without  objection 63 

USURY. 

Penalty  for  prescribed  by  Acts  1859-60,  Ch.  129,  not  applicable  to 
incorporated  banks 27S 

VERDICT. 

1.  Not  set  aside  upon  facts,  when 312,  576 

2.  Third,  when  and  when  not  set  aside  upon  the  facts ....  312,  313 

3.  When  there  is  no  evidence  to  support  verdict,  rule  for  ascertain- 
ment        313 

4.  Excessive  set  aside  notwithstanding  enforced  remittitur  ....    661 

VERIFICATION. 

See  Abatement^  Piea  in, 

WAIVER. 

1.  Of  plea  in  abatement,  what  is  and  what  is  not 304,  575 

2.  Of  exceptions  to  Master's  report 394 

3.  Of  oath  to  answer,  its  effect 669 

WAREHOUSEMAN. 

See  Insurance^  Fire, 

1.  Obligations  and  duties  with  reference  to  insurance  for  benefit  of 
carriers  and  owners 3-6 

2.  Contracts  of  with  reference  to  insurance  construed 3-6 

3.  Held  to  exercise  of  ordinary  care 2 

4.  Loss  of  goods  by  fire  while  in  his  custody  raises  no  presumption 

of  negligence  against  him 3 

5.  To  hold  him  for  loss  by  fire,  the  plaintiff  must  aver  and  prove 
that  the  fire  causing  the  loss  was  caused  by  his  negligence  .    .        3 

WIDOW. 

Entitled  to  insurance  upon  her  husband's  life  for  her  benefit,  as 
against  his  creditors,  though  its  amount  is  large  and  he  was  in- 
solvent     470 

WIFE. 

See  Husband  and  Wtfe, 

WILLS. 
Construction  of. 

1.  Devise  void  for  remoteness 219 

2.  Devise,  in  same  will,  not  void  for  remoteness 219 

3.  Of  distinct  and  independent  clauses  of  a  will,  one  may  be 
void  and  another  valid 220 
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WILLS — Construction  of — Continued, 

4.  Where  meaning  of  devise  over  is  perfectly  clear,  then  §2815 
(M.  &  V.)  Code  ha:i  no  application 220 

5.  Devise  held  to  be  within  rule  in  Shelly's  Ca&e      270 

Devisavit  Vel  Non. 

1.  Proponent's  attorneys  open  and  close  argument 132 

2.  Even  when  the  whole  controversy  turns  upon  the  genuine- 
ness of  a  revoking  will 132 

3.  Preponderance  of  evidence  suOicieut  to  esiabli:>h  forgery  of 
revoking  will 132 

4.  Subscribing  witness'  signature  proved  if  he  is  dead     ....    584 

5.  Subscribed  witness,  who  inherits  the  devised  lands  from  a 
devisee,  is  not  disqualified 584 

6.  Testator's  knowledge  of  contents  of  will,  and  his  a!»sent 
thereto,  are  ordinarily  presumed  when  due  execution  of  will 
by  a  sane  person  is  shown 584 

7.  Hut  if  there  be  any  circumstance:»  creating  suspicion,  this 
presumption  may  be  overcome 584 

8.  And  ihe  fact  that  will  was  written  by  ihe  chief  beneficiary  and 
signed  by  a  mark  casis  such  suspicion  upon  it  as  to  require 
affirmative  proof  of  knowledge  and  assent  on  part  of  te.stator  .     585 

9.  And  upon  this  issue  testator's  declarations,  made  before  and 
after  the  will  was  executed,  are  competent 585 

10.   /)<'7'/jr/i7'// rr/ «<?»  is  not  cognizable  in  Chancery  Courts    .    .    .    622 

FoRKir.N. 

1.  Operate  to  pa.ss  lands  in  Tennessee  without  probate  or  regis- 
tration here,  when 166,  204 

2.  Pass  title  as  of  date  of  testator'.s  dc.iih 166,  204 

3.  And,  if  probated  here  after  suit  brought  for  lands,  will  relate 
back 166,  204 

4.  Effectual  against  strangers  to  testator's  title  from  and  after  ] 
date  of  his  death 205 
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WITNESS. 

1.  Corroboration  of  by  previous  consistent  statements— rule  .    .    .    478 

2.  Preventing  attendance  of  after  subpci?na  is  contempt  of  Court  .    543  * 

3.  Defendant  as  witness  in  criminal  case — erroneous  comment  upon  n 
his  failure  to  testify 549 

4.  Subscribing  to  will  not  dis(|ualified  by  acquiring  devised  land 

from  a  devisee 584  T 

5.  Wife  not  competent  for  husband  in  criminal  case 698  * 

WORK-HOUSE. 

Work-house    law    does   not    repeal   statute   authorizing   Criminal  ,  • 
Judges  to  imprison  at  hard   labor  as  a  punishment  for  misde- 
meanors  .  >*  -ry  .yn  /N  .    .    .,  .<-v  ./-y 723.  724 
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